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APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr Justice. Bhashyam Ayyangar. 


OHINNAPPA REDDI (DzxgxpivT No 4), APPELLANI, 
a 
MANICKAVASAGAM CHETTI (Prarsirr), Rasroxpgst.* 


Rowatratiun Act—Act IIL oj 1877, & 18, 50—Drument af which registration a 
^ ophional— Priority of subsequent. registered document ore: piwi unrepistered 
document— Note of prior docwnent—Onus of alleging ard proving notice 


To chock frand, priority w not given by the Courts, m casos to which section 
50 of the Registration Act applies, to the holder of a later registered mortgage, 
1f he, at the tme when he obtuined bns mortgage, had notice of an earlier one 
Dut the onus lits on the party alleging such knowledge or notice, to aver it m Ins 
pleadings and to prose it 
Sur by a mortgagee, for the sale of the mortgaged property. 
The plaint alleged that a mortgage deod had been executed by 
first defendant and attested by third detendant in plaintiff's favour 
for Rs 34 on 21st August 1891, by the terms of which the princi- 
pal sum borrowed, together with interest due thereon, was to be 
repaid on 12th July 1892, and that, in default, the principal and 
interest should be paid on demand. No payments had been made. 
First defondant was described as the head of the family, defendants 
Nos. Zand 3 being his undivided sons; and the money was alleged 
ve been advanced for family expenses The deed of mortgage 

been registered. Fourth defendant was mpleaded because 
he Beld à fnortgage deed over the same property, subsequent in 
date to plaintiff's, and had obtained a decree upon it. The plaint 


THE 
INDIAN LAW REPORTS, 
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* Second Appeal No. 178 of 1900 against the decree of J. W. E. Dumergue, 
Fadge of Tinnevelly, in Appeal Suit No 498 of 1898, affirming the decree 
Masi; Distviek Minst of Tuticorin, in Original Suit No. 598 of 1898. 


1 


$ 


3 THE INDIAN LAW REPORTS. [vot. xxv. 


Cmwxieri contained no allegation that fourth defendant had taken his mort- 


Reppr 


a. 

MANIOKA» 
VASAGAM 
CHETI 


gage with notice of plaintiff's mortgage. Fourth defendant, in 
his statement, pleaded that plaintiff's mortgage, evon if genuine, 
(as to which he was ignorant), could not Lind him Ho admitted 
that his mortgage was subsequent in date to plaintiff's, but claimed 
that as his deed had been registered and plaintilf’s had wot, his 
should take preference to plaintiffs. Ho had obtained a decree 
for Rs. 64 on his mortgage and asked for a decico ordering tho 
mortgaged property to be sold so as to give him tho preferenco, 
or that the property might be exonerated from plaintiff's claim. 
He did not plead that he had taken his mortgage without knowledge 
of plaintiff’s previous charge. 

The Munsif held that plamtif's mortgage was genuine and 
that it was binding on defendants Nos. 2 and 3 as well as on first 
defendant. Wath regard to fourth defendant's claim he held that 
as he had not claimed to have obtained his mortgage without notice 
of plaintiff's encumbrance he was not entitled to priority, and 
referred to Krishnamma v. Suranna(1) He passed a decree against 
defendants Nos. 1, 2 and 3 for the amount of the mortgage debt, 
and, in default of payment within six months, for the sale of the 
property under plaintiff's mortgage. 

The District Judge, on appeal, said :— The fourth defendant 
never alleged that he had no notice of the prior unrogistered 
enoumbrance ond the fact that he disputed its genuineness in his 
written statement without contending that he was unaware of it 
shows that this appeal is the result ofan afterthought Under 
these circumstances, it must be held that the fourth defendant had 
notice and that the plaintiff's title ought not to be defeated.” He 
dismissed the appeal. 

Defendant No, 4 preferred this second appeal. 

T. Krishnasams Ayyangar for appellant. 

Sundara Ayyar for respondent. 

Juveuzn1.—The law gives the holder of a registered mortgago 
priority over an unregistered mortgage though the latter may be 
of earlior date. This Court, following the English decisions, has 
held that, in order to check fraud under cover of this provision of 
law, such priority cannot be claimed if the subsequent mortgagee, 
at the time of obtaining his mortgage, had notico of the earlier 
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mortgage. The onus is upon the party alleging such knowledge 
or notice to aver the same in his pleadings and to prove it. This 
the plaintif did not do. He made no allegation in his plaint, nor 
at tho settlement of issues, that the fourth defendant had notice 
of the plaintiif’s mortgage and it cannot be properly presumed that 
fourth defendant had such notice from the fact of his not having 
denied in his written statement what was not alleged by the 
plaintiff. 

We must set aside the decreos of both the Courts below with 
costs throughout. With the consent of the parties before us the 
property will be sold free from both plaintiffs and fourth defend- 
ant’s mortgages anl the net proceeds will be applied first towards 
discharge ot fourth defendant's mortgage debt and the costs of 
the present litigation, and the balance, if any, will be applied to 
the discharge of the plaintilf's mortgage debt, and the suplus, if 
any, will be paid to defendants Nos, 1 to 3. 


APPELLATE CIVIL. 


Before Mr. Justice Davies, Mr Justice Bhashyam Ayyangar, 
and Mr, Justice Moore. 


REFERENCE UNDER STAMP ACT, Szction 57.* 


Stamp Act—Act II of 1900, 5.5, sched I, at 31— Lease Jor three years containing 
covenant bu lessor to rencw at oj tron of lessee for further term of one or two 
years from expnation of or pmal term—Stamp duty—Not an mtrument 
comprising or relating to several distinct matters 

A lease for three years ata spoiifed rent contummg a covenant on the part 
of the lessor to renew 1t, at the option of tho lessee, for a further perad of one 
or two years from the expration of the orginal term, 19 not an matrument 
comprising or relating to several distinoc mtters within the meuning of section 

6 of the Stamp Act, '899 Such an instrament contains but one contract, namely, 

&üemise. The option to renew 18 ancillary to and forms part of the conmdera- 

tion fot! entering into the lease. 


Case referred under section 57 of the Stamp Act for the opinion 
of the High Court as to the stamp duty chargeable on a lease. 


* Referred Case No 9 of 1901, stated under section 57 of the Stamp Act, by 
BR. A. Graham, Secretary to the Commissioner of Salt, Abkári and Bee, 
Revenne, Board of Revenue, Madras, ig letter dated 19th July 1901. 


CHINNAPPA 
Reo 
v 
MANICKA= 
VASAGAM 
Cuerrr. 


1901. 
August 
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Ramzeson The lease was in respect of a house situated in Nungambakam, 
grup Aor, and by it the lessee agreed, among other things, to pay a monthly 
5.97 rent of Rs. 190 for a period of three years, in consideration of 
the lessor demising the premises for that period; ıt also contained 
the following covenant:— “And that, if the lessee, his heirs, 
executors, or assigns, shall be desirous of taking a renewed lease 
of the said premises for the further term of one or two years from 
the expiration of the said term hereby granted and of such desire 
shall prior to the expiration ot the said last-mentioned term give 
to the lessor, her executors, administrators, or assigns, or hor or 
their agents in Madras for the time being six calendar months 
previous notice in writing and shall pay the said rent hereby 
reserved and observe and perform the several covenants and 
agreements herein contained and on the part of the lessee, his 
executors, administrators, or assigns to be observed and performed 
up to the expiration of the said term hereby granted, she, the 
lessor, her heirs, executors, administrators, or assigns, will upon 
the request and at the expense of the lesseo, his executors, ~ 
administrators, or assigns, and upon his or their executing or 
delivering to the lessor, her exeoutors, administrators, or assigns, 
8 counter-part thereof, forthwith execute and deliver io tho lessee, 
his executors, administrators, or assigns, a renewed lease of the 
said premises for the further term of one or two yoars as the lessee, 
his executors, administrators, or assigns, may desire, at the samo 
yearly rent and under and subject to the same covenants, 
provisos and agreements as are herein contained other than this 
present covenant.” 
The document was produced for registration impressed with 
a stamp of the value of Rs. 12-8-0 and was impounded as being 
insufficiently stamped, and forwarded to the Collector of Madras, 
who held that it was chargeable with an additional stamp datg" ' 
of Rs. 12-8-0 as an agreement to lease under article 35 of schedule 
I of the Stamp Act, 1899, in respect of the covenant for renewal, 
and levied the deficient stamp duty, together with a penalty of i 
Rs. 5. The Board of Revenue was appealed to and upheld tha! 
Collector's order, but, at the request of the solicitors to thé eases)" 
referred the case to the High Court, : 
The Government Pleader, (Mr. E. B. Powell, 
‘officer, submitted. that the document wa. 
. ' Mer " 
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additional duty. He referred to, Hand v. Hall(l) and Reference Berunnxoz 
under Stamp Act, ¢ 57(2), and contended that the point now raised graup Acr, 
had not been expressly decided in the latter case #0 

Mr. D. Chamier, for tho lessee, was not called upon. 

Junement —The question referred for opinion is, whether an 
instrument of lease, for a term of three years at a monthly rent of 
Rs. 190, with a covenant on the part of the lessor to renew the 
i leaso at tho option of the lessee for a further term of one or two 
years from the expiration of the said term of three years, is rightly 
stamped, only with the duty payable on a lease for a term of three 
years, or whether it should be stamped with the aggregate of the 
duties payable on a lease for a term of three years and on an 
agreement to give a lease for a term of two years. 

Weare clearly of opimon that the instrument has been rightly 

stamped as a lease for a term of three years and that the Uollector 
was in error in levying an addtional stamp calculated upon an 


I agreement to give a leaso for a term of two years at the monthly 
^ rent of Rs, 190. 


» Under article 35 of schedule I to the Stamp Act “lease” 
includes “ an agreement to let" and an “ agreement to let ” has to 
be stamped with the same duty as a lease. Under section 5 ot 
the Stamp Act, an instrument comprising or relating to several 
distinct matters is chargeable with the aggregate amount of the 
duties with which separate instruments each comprising or relating 
to one of such matters would be chargeable under the Act; and 
it is apparently under this section that the Collector has levied the 
additional stamp duty. It is clear that this section ıs inapplicable 
to the transaction and that the instrument in question relates 
only to onc matter and not to two distinct matters. The lessee 
agrees, among other things, to pay a monthly rent of Rs 190, 
for the premises in question for a period of three yeats in consid- 
of the lessor demising the premises for a period of three 
Also, agreeing to ronew the lease, at the option of the 
er term of one or two years. If the covenant to 
re! yxed from the lease, there would be no consid- 
eration for the;bpyenant to renew (per Maule, J.,— Worthenytos" 
v. Warrington. (8)... corenant for renewal at the option eg 
@) LR4,2ErD.355. !| C )" — (9) TLR, bd M 

(8) 17 Ld, (O.P), 117 at p. 1197. 
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Revenexcr lessee is an ordinary covenant in a great many leases and for at 
grin? Ac, least two centuries, it has been held to be a covenant running with 
$572." the land (per Farwell, J., in Muller v. Traford(1)). A mere 
agreement to lease is not a covenant which will ran with the 
land and will not bind a transferee for valuable consideration 
without notice of the agreement, The transaction or matter to 
which the instrament in question relates is single and indivisible 
and cannot be treated as relating to two distinct mattors within 
the meaning of section 5 of the Stamp Act. The instrument 
contains only one contract, a demise; the option of renowal of tho 
lease is ancillary to it and forms part of tho consideration for 
entering into the lease. 

Worthington v. Warrington(2) is a clear authority for hold- 
ing that the instrument in question is rightly stamped as a leaso 
for a term of three years only. In that case, the loase was for a 
term of two years, at a rent of £50 a year, and the lessee also had 
the right of purchasing the premise» at the dotermination of the 
lease or at any time during the term of the lease. It washeld ~ 
that a thirty-shilling stamp was sufficient and the contention that 
it required an additional thirty-shilling stamp for the agreement 
to sell the premises to the lessee at his option, was over-ruled. 
Creswell, J., in over-ruling the contention observed as follows in 
the conrse of the argument :—“ This is not more than a covenant 
* to renew, which is usual in leases and which does not, on that 
account, require two stamps. ‘The lease and the agreemont to pur- 
“chase are the consideration for the rent. Ifthe lease were for- 

“ teited, the right of purchase would be forfeited also." Philips v. 
Phillips(8) supports the same view. In that casc it was held that 
the agreement for a new lease which was contained in an instrument 
of surrender of a lease for lives was part of the contract and that 
the reference to it in the deed of surrender was not a “matter or 
thing,” not “incident to the sale and conveyance,” but was 
necessarily connected with it. In Referred Case No.1 of 1876(4) ` 
on & reference by the Board of Revenue, it was held thata 
conveyance with the usual covenant for title, cannot be construed 
as constituting sn indemnity bond, so as to render the document 
liable to stamp duty as an indemnity bond in addition to the stamp 


(1) [1901] 1 Ch., 54 at p. 60, (3) 11 Ad. & E., 796, 
(2) 17 L J., (0.P.), 117 at p. 119, (4) LL.R, 1 Mad, 133, 
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duty to which it is liable as a conveyance. It was there held that Rzrzmzscn 
an instrument can be regarded as falling under two distinct HELE AUT, 


what is called a “ distinct consideration” for each and not where 


categories, each requiring a separate stamp, only where there is 
there is a unity of consideration as in the present case. 


APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 


ACHUTARAMARAJU AND ANOTHER (PLAINTIFY’s 
REPRESENTATIVES), APPELLANTS, 


e. 


SUBBARAJU anv orners (DerENDANTS), RESPONDENTS. 


| = Bridence Act—Act I of 1872, s 92—Etidence to rary written instrument— 
Brecutwn of sale-dced—Subsequent redemption sut on footmg that the sale 
L was an fact a mortgaye—Bridence of subsequent conduct to show collateral 


agreement—Inadmisssbility. 
On 23rd September 1876, defendant wrote to plaintiff, inviting plaintiff to 
execnto a sale-decd of certain land in favour of defendant and promising that 
Af plaintiff did s9, defendant would cischaige plamtif's debts ont of the income 
to he derived fiom the lind, anl would, after the debts had been discharged, or 
before, if su requested, restore the land vo plamtiff, upon payment hy plamtift of a 


sum of money that had been advanced to Inm Ly defi andant ‘hs document was 
h September 1570. pluntiff cxecuted a devd of sale of the 


not registred. On 
Jand in defendant's favour. which was unconditional m ats terms, and which was 
duly rogistered. Plaintif’ subsequently brought a redemption suit against 
defendant on the deed of 29th September, and he contended that though that 
deod was, in its verms, an absolute conveyance, ho was entitled to adduce evidence 
of the subsequent conduct of himself and defendant, to show that the transaction 
was, in fact, not a sale but a mortgage: 
Held, that the evidence was not admissible. 

. Balkishen Das v. Legge, (LR, 27 LA, 58; LLR, 22 AIL, 149), followed. 
VOW Ampankor Abdur Rahman v. Aly Hafez, (LLR, 98 ule, 260), and Mahomed Alè 

* “Fosse vi Nazar Als, (L.L.R , 28 Cale , 289), dissented from. 
Plaintiff further contended that the contract was not contained in the deed 
of sale alone, but must be gathered from both of the documents referred to 


above: 


———À 


Subordinate Judge of Cocanada, in Original Suit No, 88 of 1898,, .. 


August 8, 12 


* Appeal No. 18 of 1900 against the decree of C. G. Kuppusami Ayyar, || r» 


AcBvTA- 
XAMARAJU 


"v. 
SUBBARAJU 
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Hold, that the document of 23rd September bemg unregistered was inadmusible 
1n evidence as i purported to create or mit an interest in the immovoable 
property conveyed under the deed of sale 

Pranal Annee v Lakshmi Annee, (LR, 2614, 101, ILR, 22 Mad, 508), 
followed 


Surr for redemption. The plamt was as follows —“ The first 
defendant's father was tho son-m-law of tho plaintiff. The 
plaintiff borrowed a sum of Rs. 1,500 from the first defondant's 
father and executed a mortgage-deed at fist on the 16th Sep- 
tember 1876 Subsequently, withm a few days, seeing that the 
plaintiff had some other debts to clear and that it would be difficult 
for him to manage the whole estate himself and discharge the said 
debts, the first defendant’s father entered mto an agreement, in 
the presence of arbitrators, that, should a nommal sale-deed be 
executed in lus favour for the loan amount of Rs 1,500, he 
would himself manage the property, discharge the debt due to 
himselt as well as that due to others, by means of the income 
denvable therefrom, and restore the property to the plaintiff; and 
gave a letter also to that effect. The plamtitf believed the same s 
and executed a sale-deed nominally in his favour on the 29th Sep- 
tember 1876, in respect of 165 acres 26 cents of land detailed 
m the schedule marked A, and filed herewith, with the view that 
the mortgage would not be effectual as such Ever since the 
date of the said deed, the defendant's father himself has been 
enjoymg all the lands remaining in schedule A after excluding 
the lands of schedule B The plamtıff has retamed the lands of 
schedule B in his own possession, and 1s cairying on cultivation 
himself ın some of them, and he has disposed of some of them 
otherwise. When the plaintiff called upon the defendant’s 
father to render account to him and to deliver back the whole of 
the lands and the mesne profits due to lum, stating that his debt, 
would have been discharged a long time ago, the defendant's father 
stated finally on the 12th August 1897, that the profits of the 
lands until five years prior thereto had been spent in discharging 
the debts, &o, and entered mto an agreement m the presence of 
respectable mien, that he would render account for the receipts and 
disbursement relating to the profits of the last five years within. a? 
week and dehver back the lands and the profits due to himana 
executed a written document, also, in favour of the plein, 
evidence the same. But, the first defendant's father ha ia dH 


(8 fy 
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a short time after his entering into the agreement m the said 
" manner, the plaintiff called upon the first defendant to deliver 
f possession of the lands, &c., but without domg so, the first 
~- defendant opposed even the plaintiff's right itself. The whole 
debt duo to the first defendant's father having been discharged, 
much profit is due to the plaintiff from the first defendant The 
first defendant should be made to account und the said amount 
be determined The said amount is estimated and fixed at 
Rs. 3,600 ” 

Plaintiff claimed an account, and delivery to him of the mort- 
gaged property on payment by him of whatever might be found 
to bedue Defendants Nos 2 to 12 were impleaded as raiyats 
cultivating the lands. 

First defendant denied the mortgage, and said that plaintiff 
had sold the land to his father and had been paid the price; he 
said the sale was not a nominal one, and demied that an account 
had been promised to plaintiff He contended that plaintiff was 
not entitled to the land or to an account, or to maintain the suit. 

‘The first issue was —‘‘ Whether the property in question was 
M mortgaged or sold to first defendant's father.” The deed of sale 
executed by plaintiff ın favour of first defendant's father, bearing 
date 29th September 1876, was filed as exhibit L It began with 
the words “ Deed oi sale executed, &c ," and continued “ Particulars 
of land sold to you ont of the jirayati whichis my self-acquisition, 
which is in my possession and enjoymont and which is situate 
in," & After setting out the survey numbers it concluded as 
follows :—'* Land LIE measuring one hundred and sixty- 
five acres and twenty-six cents has been this day sold to you for 
Rs. 1,500 and the purchase money has been just now received from 
you in cash. So jou shall enjoy the said lands trom the next 
Iswara year (1877 to 1878) forward according to your pleasure, 
yourself paying the sirhar taxes payable on the said lands, having 
of gift and sale and enjoying happily If any disputes 
from gnatis and neighbours concerning this should anse, 
ihe same and see that the sale holds good to you 
To this effect is this sale-deed of jirayati 
land executed With my consent ”” 

Exhibit M^Wa$ a document purporting to be signed by first 
defendant's father and addressed to plaintiff, bearing date 28rd 


Fiji 1676, ih wild d gu oat — “ Afterwards : you have 


ACHUTA- 
RAMARAJU 
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SUBBARAJU 


ACHUTA- 
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executed a registered cowle in my favour on the 14th instant for 
the lands belonging to you for Rs. 1,500. From that itself, the 
said document is no bar should your creditors mean to put up 
these lands to auction. Moreover if you should take up this affair 
upon yourself, it will make you unable to discharge the debts and 
tend also to their enhancement. Under the present circumstances, 
seeing that I am your heir (close relative), if you should execute a 
sale-deed in my favour for that very amount, I shall discharge 
your debts by means of a portion of the profits that are realized 
from those lands and deliver to you those documents; and I 
shall also give to yourself the remaining profit. I shall restore 
your lands and your documents to you, immediately on your 
paying me my principal and interest, either when your debts 
are completely discharged or when you demand the seme. Till 
then, you should regard this letter itself as a idocument for the 
same.” 

Exhibit M had not been registered, and the Subordinate Judge 
found that it was a forgery. He held on the evidence that the 
property had been sold to first defendant’s father, and dismissed 
tho suit. 

Plaintiff’s legal representatives preferred this appeal. 

Seshagwi Ayyar and Sundaranana Rao for appollants.— 
Though exhibit L purports to be a deed of absolute sale, plain- 
tiff contends that the transaction was, in fact, one of mortgage, 
and it is submitted that evidence is admissible to show it, under 
section 92 of the Evidence Act, proviso 1, on the ground 
that the execution of exhibit L was procured by a fraudulent 
representation: and that no consideration passed. That 
being so, the earlier document exhibit M is the operative docu- 
ment which binds the parties. If exhibit M. is not regarded 
as a genuine document, our contention is that the subsequent 
conduct of the parties may be proved and considered as being 
evidence of an oral agreement collateral to the written instru- 
ment; that is, that the written instrnment does not contain the 
entire terms of the contract. The decision of the Judicial Com- 
mittee in Balkishen Das v. Legge(1) has been explained in 
Khankar Abdur Rahman v. Ali Hafes(2). That decision must 
not be construed as a mere paraphrase of paragraph 6 of section 


Q) LR, 37 LA, 58; LLB, 22 Al, 140, —— (2) LL.Es, 28 Cale, 256. 
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92 of the ‘Evidence Act. Itmeans more. It means that evidence Aconura- 
may be given of circumstances connected with the document, 3*0 
even though those circumstances may have come into existence Susara. 
afterwards, [Buasmvaw AyyaNcan, J.—The Judicial Com- 
mittee has laid down that decisions of the Court of Chancery 
which are due to the strong leaning of Courts of Equity 
in favour of the right of redemption should not be applied 
to cases governed by the Indian Evidence Act, section 92, 
of which is one of general application—applicable just as 
much to mortgages as to promissory notes.) The words 
“surrounding circumstances” have a wider meaning than the 
words “ existing facts.” So, evidence may bo given of subsequent 
1 conduct to prove the existence of a collateral oral agreement. 
| The Full Bench ruling in Preonath Shaha v. Madhu Sudan 


Bhuiya(1) was passed before the Privy Council case. In Kader 
Morden v Nepean(2), also a Privy Council decision, evidence 
was gone into to show that what purported to be a sale was 
bon in reahty a mortgage and could be redeemed. [Bmasusaw 

Ayyanaan, J.—There may have been some ambiguity; and 
$ there was no formal document such as a sale-deed in that case.] 
The petition, printed at page 893, is unambiguous; it was 
construed as a deed of sale, and evidence of the conduct of the 
parties was admitted. As a result of the decisions in Bathishen 
Das v. Legge(3); Khankar Abdur Rahman v. Ali Hafes(4) ; 
Mahomed Ali Hossan v. Nazar Ah(5); Preonath Shuha v, Madhu 
Sudan Bhwya(1); Rakken v. Alagappudiyan(6); it is submitted 
that oral evidence is admissible to prove that a document which 
purports to be a sale-deed is in fact a mortgage, even though 
the document may be unambiguous. The Judicial Committee 
have held in Sah Lal Chand v. Indurjt(7) that oral evidence 
may be adduced to contradict a recital m a document, to the 
effect that money forming the consideration for it has been paid. 
[Bussnyam Avyancar, J.—A distinction is drawn between 
proving an alleged term of a contract and showing that an admission 
or recital of a factis wrong. In that case the terms of the contract 


a 


(1) LL.B, 25 Calo , 608. (2) LR, 21 LA, 96; LL R., 21 Calo., 882; 
(8) L.R., 27 LA., 68; LL.R. 22 AIL, 149. (4) LLB., 28 Calo, 258, 

(8) LI.R., 28 Calc, 289. (6) LL B., 16 Mad, 80. à 
(7) LR, 27 LA, 98; LLB, 22 All, 870. "A" 
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Acmuta- are nob contradicted ; but merely the recital That is not a 
DAS variation of the terms of the contract ] Lord Divey states the 
Susnanasv. two casesin which evidence of conduct 18 admissible, namely, to 

“show the terms of a lost document, or of an ancient document. 
See North Eastern Rmluay v Lord Hastnys(1) But under 
the Indian Law of Evidence that statement cannot be exhaustive. 
[Bussuyam Ayyancar, J —Assuming exhibit M to be genuine, 
and that it contains part of the contract, how is it admissible, 
it not being registered ? Does xt not limit or extinguish a right 
by converting the transaction referred to in exhibit L from a 
sale into a mortgage] In Patel Ranchod v. Bhuabha(2) a 
subsequent document was admitted {Buasnyaw AvvaNGAR, T — 
The prior document was a mortgage and the operation of the 
mortgage was not affected by the subsequent document. ] 

V. Krishnasame Ayyar and V. Ramesam, for respondents, 
were not called upon: but mentioned Mayand: Chet: v, Olwer(3) ; 
and Rahiman v Elahi Baksh(4) to the Court. 

Juvement —The appellant brings this sut to redeem the plaint = 
lands on the footing that they were really mortgaged to the first 
respondent’s father, though there was what purported to be 
an absolute conveyance of the lands to the respondent under 
exhibit L, and it is contended that though exhibit L is, on the 
face of it, an absolute conveyance it was really agreed between 
the parties at the time of the transaction that the respondent’s 
father should hold the lands conveyed as a usufructuary mortgagee, 
and that the profits of the land should be applied to the dis- 
charge of the mortgage money and other debts due by the 
plaintiff to strangers The Subordinate Judge dismissed the suit 
on the ground that the evidence in the case established that 
the transaction was really a sale, not a mortgage as contended by 
the plaintiff, 

Plaintiff appeals 

: Before going into the merits of the appeal we required the 4 
appellant to show how it was open to hum, in the face of 
section: 92 of the Indian Evidence Act, to adduce evidence to : 
contradict , the, terms of the contract of sale, as clearly and 
unambiguously set forth ın exhibit L He relied principally öt” 


' (1) (1900] &.0 , 260 


(2) ILB, 21 Bom, 704. 
(8) LLR, 22 Mad, 281. ag 


(4) LL. ; 38 Balo, 901 
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the decisions in Khankar Abdul Rahman v. Ah Hafes(1) and — Acxvr- 
Mahomed Al Hossem v. Nazar Ali.2), contending that evidence of ARa 
the conduct of the parties subsequent to the date of the sale was Svssanasv. 
admissible to establish that an absolute conveyance was intended 
to operate only as a mortgaze. 

With great respect for the learned Judges who took part in 
those decisions we are unable to concur either with the conclusion 
arrived at or with the reasoning on which ıt resis. Evidence of 
such conduct could be relevant only on the ground that the 
conduct leads to the inference that there was a contemporaneous 
oral agreement or statement between tho parties that the absolute 
sale-deed was to operate only as a mortgage and not asa sale ic 
but section 92 of the Evidence Act onacts that no evidence of any 
oral agreement or statement shall be admitted as between the 
parties or their representatives for the purpose of contradicting, 
varying, adding to. or subtracting trom, the terms of any contract, 
grant or disposition of property which has been reduced to writmg, 
and no oxeeption is mado in any of the provisos to section 92, or 
elsewhere in the Act, in favour of evidence which consists of the 
acts and conduct of pirties from which an mference might be 
drawn that there was such an oral agreement to vary the terms of 
the contract or grani ‘The question before us is really concluded 
by the recent decision of the Privy Council in Bulhtshen Das v. 
Legge(3) :— Their Lordships do not thmk that oral evidence 
“of intention was admissible for the purpose of construing the 
“deeds or ascertaining the intention of the parties, By section 
“92 of tho Indian Evidence Act (Act I of 1872) no evidence of 
“any oral agreement or statement can be admitted as between 
“the parties to any such instrument or ther representatives in 
“interest for the purpose of contradicting, varying, or adding to, 
“ or substracting from, its terms, subject to the exceptions contamed 
“in the several provisos. It was conceded that this case could not 
a" “be brought within any of them, ‘The casesin the English Coart 
uL Chancery which were referred to by the learned Judges in: 
“the High Court have not, in the opinion of their Lordships, any 
“ application to the law of India as laid down in the Acts of the” 
“ Indian Legislature. The case must therefore be decided ‘dis! 


t 7 
(2). LL R, 28 Calo., 256, (2) TLR, 28 Qaley 289, (1 
G) LR, 27 EA, 58; LLR, 22 A448, ) pih 
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* consideration of the contents of the documents themselves with 
“such extrinsic evidence of surrounding circumstances as may be 
“ required to show in what manner the language of the document 
“is related to existing facts.” 

Aiter this clear statement of the law by the highest judicial 
tribunal it is unnecessary for us to considor the decisions of the 
Court of Chancery and the decisions of this and of other High 
Courts in India based chiefly on the decisions of the Court of 
Chancery. 

Tn this connection we may also draw attention to the distinc- 
tion which is drawn by the same tribunal between tho admissibility 
of evidence to show that a recital of a fict in a contract or grant 
is erroneous, and evidence to vary the terms ot a cuntract or grant 
(Sah Lal Chan? v. Indarjit(1)). and also to the decision in the 
House of Lords in North Mastern Railway v. Lord Hastinys(2) m 
which it was held that when the words of a deed were plain and 
unambiguous, the fact that the parties understood it otherwise and 
acted on sach understanding for a period of more than forty years, 
could not affoct the construction of the instrument, and the effect 
to be given to it. 

Tt was also contended for the appellant that the terms of the 
grant were not containel in exhibit L alone, but partly in that 
docament and partly in exhibit M, of a different date, and that the 
two must be read together as the written record of the transaction. 
The Court below found oxhibit M to be a forgery, but assuming 
it to be genuino, and assuming also that the transaction was 
partly recorded in exhibit M, we are clearly of opinion that 
exhibit M is inadmissible in evidence and cannot affect the 
property because it has not been registered, though its registration 
is compulsory inasmuch as, on the face of it, it purports to create 
or limit an interest in the immoveable property conveyed under 
exhibit L (vide Pranal Annee v. Lakshmi Annee(3)). 


In the result we dismiss the appeal with the costs of the first 
respondent. 


(D L.R., 27 LA., 93; LLB, 22 AIL, 870, (2) [1900] A.C., 260, 
(8) L.R., 26 LA., 101 at p. 108; LL.R., 22 Mad., 508, 
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APPELLATE CRIMINAL. 


Before Mr. Justice Davies and Mr. Justice Moore. 


THE MUNICIPAL COMMISSIONERS FOR THE CITY OF Pe 
MADRAS (COMPLAINANTS), PETITIONERS, & 16. 
v. X 


MAJOR BELL (Dzrenvanr), Counrer-Psrritoner.* 


Criminal Procedure Code—Act V of 1898, s. 107—Necessity for sanction to 
prosevute public verant Cases in which the fact that accused na public 
servant ry a necessary element in the ofence—City of Madras Munwipal 

t Act (Madics)—Act I of 1885, 8 3 
Under secti n 311 of the City of Madras Municipal Act, any person bringing 

or causing to be brought timber wi 


hin the City of Madras without a license, 
obtained on payment of a fec, ıs liable to a fine. The Superintendent of the 
Gun Carriage Factory m Madias, who is an ofhce: holding a commission in 
the Royal Arullery, brought or caused to be brought timber within the aforesaid 
limits without license. On x complamt being lodged against him under the 
section, it was contended that he was a public servant within the meanmg of 
section 197 of the Code of Criminal Procedure and that the Court could not 
take cognizance of the offence inasmuch as the sanction referred to in section 
197 had nor been obtained : 

Held, that sanction was not necessary, as the offence charged was not one 
which could be committed only by a public servant, nor did it involve as one of 
its elements that it had been committed by a public servant. 

Nandu Lat B sah v. Mitter, (LL R., 28 Cale., 852), followed. 


Comprarse preferred by the Municipal Commissioners for the 
City of Madras against Major C. T. Bell, R.A., under section 
811 fof tho City of Madras Municipal Act, for having brought 
timber into tho City of Madras without payment of import 


* Criminal Revision Caso No 74 of 1001, under sections 435 and 439 of 
the Criminal Procedure Code, praying the High Court to revise tho order of 
J. Meredith, Chief Presidency Magistrate, Egmore, Madias, on Application 
No. 1139 A of 1901, dated 9th Febraary 1901. 

+ Soction 341 of the City of Madras Municipal Act (I of 1884) enacts as 
follows :—“ No timber or firewood shall be brought within the City, without 
æ license specifying the place and conditions of storing, to be issued by the 
President under the bye-laws, on payment of a feo which shall not exceed the 
following rates : timber, Rs. 5 per ton; firewood, 6 annas per ton Whoever 
without such license, or after snch license has been suspended or cancelled, 
brings or canses to be brought within the City any timber or firewood, shall 
be liable to a fine not exceeding one hundred rupees. When any timber or 
firewood, in respect of which a license fee has been paid under this section, is 
exported beyond the limits of the City, nine-tenths of the fee levied thereon 
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license fees due thereon Sanction for the prosecution had not 
been obtained, and it was contended that it was not necessary. A 
previous complaint had been preferred of a similar nature, against 
the same defendant, who had, however, been then charged as 
Superintendert of the Gun Carnage Factory. The present com- 
plaint set out the name and private address of the defendant, 
and made no mention of his official position as Superintendent of 
the Gun Carriage Factory The previous summons had been 
dismissed 

The Chief Presidency Magistrate made the following Order :— 
“This is an application by the mumeipality charging Major 
Bell, Superintendent of the Gun Carrisge Factory, with having, 
on various specified dates, brought into Madras City, certain 
quantities of timber without obtaimng a license on payment of 
the fees due thereon, and without payment of the licensing fees, 
as required by section 341 of the City of Madras Municipal Act 
Iof 1884, thereby committing an offence punishable under the 
section quoted 

* The application 1s substant'ally the same as that male before 
mein November last It has been amended by inserting the 
name of Major Boll as the acoused in place of the Superintendent, 
Gun Carriage Factory. Iam therefore in effect asked to revise 
my own order ThisI cannot do. Viewing that decision, for 
which no reasons were assigned in the light of the arguments 
now put forward, I make the following 1emarks — 

“Tn presenting the present application, counsel for the 
municipality referred to section 1 (2) of the Criminal Procedure 
Code and urged that in the absence of a special proviso, section 197 
of the Code could not be applied to the detriment of his client 
The latter section requires a mere formality to be observed before 
cognizance can be taken of the offence; this cannot, I think, be 


said to “affect,” in the sense in which the word is used in | 


section 1 (2), the Local Act in question 

“It was also argued that sanction under section 197 was 

ary. The learned counsel quoted Nando Lal Basak v. 
hick 


"uias dii II 
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offences, when they are committed by a Julge or publio servant in 
their capacities as such. 

“Had Major Bell of his own initiative caused any steps to 
bo taken, which would render him liable to pains and penalties 
under the Municipal Act, the ruling relied on might possibly apply. 

* In this instance the act committed was not a personal one, 
Major Bell was diectel by Government, as he informed the 
Court, to do that for which tho municipality now seek to prosecute 
him for doing. 

* The Secretary of State is responsible for tho acts of publio 
servants done within the seope of their authority. If proceedings 
can be instituted against Major Bell, which I doubt, the offence 
herein alloged against him appears to me essentially ono requiring 
the sanction of Government under section 197 of the Code before 
cognizance can be taken of it. The application is refused.” 

Against that order the Municipal Commissioners preferred this 
criminal revision petition under sections 435 and 439 of the Code 
of Criminal Procedwe and article 15 of the High Curt Coharter 
Act, 1861, and article 28 of the Letters Patent. 

Mr. K. Brown, for the petitioners.—-Sanction is unnecessary 
and the trial should be proceeded with. Nando Lal Basak v. 
Mitter(1) shows that no sanction is necessary under section 107 
of the Code of Criminal Procedme, unless the public servant 
commits an offence in his official capacity. The principle of the 
cases is that sanction is only necessary where the act complained 
of can have no special signification except as an act done by & 
public servant, The fact that the accused is a public servant 
must be a necessary element in the offence. The case of Reg v. 
Parshram Keshav(2), referred to in the Caleutta case, was decided 
on the Code of 1861, which contained a provision in section 

167 * practically the same as the section of the present Code. 


(1) ILB, 20 Calo , 852 (2) 7 Bom HOR, (Cr), 61. 
LRP esnon 187 of iot XXV of 1981 (Curcunal Procedure Code) onaated ae 
offence punishable undor the Indian Penal Code, of 


“follies A, charge of an 
ih ant not removeable from his office without 


which any Judge or any pubhe serv 
the sanokicti of thb Government, is accused as such Judge or public servant, shall 
not be entertamed agaiest such Judge or publio servant except with the sanati 
QF Bpder the direption 9 Local Government, or of some officer epi 
‘by ‘the Local R j of some Court or othot authoritijtpy yeh 
Age or publio serydut is subordinate, and whose ppwer £9, ) saoti 
secataon the Local, Goyetnmeht shall no} hi 
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Tux [Davrzs, J.—At the dato of that decision, the word “ offence ” 
Samaras was defined as applying only to offences under tho Indian Penal 


d Code, but now the definition includes an offenco under any law ] 
OR THE 


Cuv or The enlargement of the definition does not lesson the authority 
Mabras 


P of Reg v. Parshiam Keshav(1), because tho Code ot Criminal 
TEAOR Procedure then in force covered all offences in the Indim Penal 


Code, under which the chaige was laid. |Moom, J, cnynired 
whether it must be taken that whatever the detomlant had done, 
had been done by him in his capacity of Snpeintondent to tho 
Gun Carriage Factory ] The timber was consigned to the Gun 
Carriage Factory. Tho decision in Reg v. Pa shram Keshav(1) 
was approved by Wost and Pinhey, JJ , in Zuporatrie y Laksha un 
Sakharan(2) and the Bombay cases have been approved hy 
Prinsep and Hull, JJ., in Nando Lil Basah v. AMuhr(3) "Tho 
Judgment of Parker, J., atting as a singlo Judge, in Zn re Gulam 
Muhammad Sharif-ud-Daulah(4) is really not applicable. as it was 
decided on section 197 * of tho Code of 1882 The o21liost section 
relating to sanction is aoction 167 of the Cole of 1861, (Art XXV. 
of 1861), and 1s practically similar in effect to section 197 of Act V 
of 1898 ; and Reg v. Parshram Keshav(i ) was decided on section 167 
of Act of 1861. Section 466+ of the Code of 1872, (Act X of 


(1) 7 Bom HOR, (Cr), 61 (8) TLR, 26 Cate, 832, 

@ IER, 2 Bom, 481 atp 485. — (f ILR, 9 Mad, 439 

* Section 197 of Act X of 1882 (Cummal Pro: 
lows —* When any Judgo, or any public sere int not removeable from lis office 
withont the sanction of the Government of India or tho Loc id Government, is 
scoused as such Judo or pablo servant of any offence, o Cout shill tako 
cognizance of such offence, except with tho previous sanction of the Government 
having power to order hs removal, or of some o oer empowered m thus bett 
by suh Government, or of some Comt o: othe: authority to which suen Judgo 
gr pablo servant 13 subordinate, an 1 whose power to gio such sanrtion. h ts not 
been limited by such Goveinment. Such Govern nent my determine tho 
person by whom, and the mauner in which, the prosecation of sug] Judge or 


Tnbhoserventis to be conducted, and may specity the Court befoo which the 
tral 18 to be held” j 


t Section 466 of Act X of 1872 (Cnm 
lows :—" A complunt of an offence commit: 
gs such public servant, of which any Judge or any publio servant net removeable 
from h'e office without tho sanotion of tho Gor eramont 18 accused as such Judge 
or public servant, shall not bo entertained agunst such Ju lge or public servant, 
xcept with the sanchon or unde tho direction of the Local Government, or of 
ome officer empowered by the Local Goveinment, or of some Court or other 

4 authority to which such Judge or public servant is subordinate, and whose power 
o to sanction or direct such prosecution the Local Government shall not think 


cedure Code) enrets as fol 


anal Procedure Code) enacts as fol- 
ied by a public servant in lus capacity 


| 
| 
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1872), contains tho words “in his capacity as such public servant,” 
which aro not unlike those used by Varker, J, in In re Gulam 
Muhammad Shavif-ud-Daulah(1), namely, “in his official capa- 
city.” The word “capacity” is now omitted, and tho only 
question is whether the dofendant is charged “as such public 
sorvant” Tho reasoning in In re Gulam Muhammad Sharyf-ud- 
Daulih(3) might be good as based on the former Code, but cannot 
govorn a caso io be decided under tho present Colo. The sixth 
form of indictment in Mayne’s ‘Criminal Law’ supports my 
contention It contains the phrase “ being a police peon and as 
such a public servant.” No doubt senction would be necessary 
fora chargo brought in that form. Hero tho defendant is not 
charged asa public servant, and section 197 has no application 
at this stage of the ease. Section 197 might easily have included 
the words used in the Police Act of 1861, section 48, ¢ e., “in 
such capacity: or thoso used in Act XVIII of 1850, ie, 
“in his judicial capacity” Those Acts were both enacted at 
about the time when tho svction ielating to sanction was first 
introduced into the Criminal Procedure Code. It is submitted, 
therefore, that if tho defendant is not charged as a publie servant 
the Magistrate is bound to take cognizance of the offence, and it 
is immaterial if it 1s disclosed that he is a publi servant. The 
offence under section 341 of the City of Madras Municipal Act 
may be committed by any one, whether public servant or not, 
whereas an offence in chapter IX of tho Code of Criminal 
Procedure can only be committed by a publio servant who is really 
acting in that capacity. Here it may bo the duty ot tho defendant 
to remove timber, but the offence consis(s,—not in removing it, 
but in removing it without obtaining the necessary license. It is 
also submitted that secti n 197 has no appheatioa to a prosecution 
under the Madras Municipal Act, this being a “special or local 
law,” within the meaning of section Lof the Codo of Criminal 
Procedure, and only some of tho provisions of the Cole of Criminal 


fit to mt or reserve No such Julgsor publio servant shall be prosoouted for 
any act purporting to be done by hm in the disc aige of his duty, unless with 
the sanction of Government. Tho sanction must bo given before the commence- 
ment of the proceedings The Local Government may limit the person by 
whom, and the manner in which, the prosecution m to be conducted, and may 
specify tho Court before which the tril is to be held.” 
(1) LL.R, 9 Mad., 489, 
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Tax Procedure are made applicable by the City of Madras Municipal 
Monrerpay 
Commis. Act. 


STONERS The Advocate-General (Ion. Mr. J. P. Wallis), for the 
Grr or defendant.—Scotion 5 (2) of the Code of Criminal Procedure 
ie a applies the whole Code to “all offences under any other law,” 


Maton and provides that such offences shall be “investigated . 
Bert. 


and otherwise dealt witb,” and so section 197 is applicable 1 
to this case and sanction is necessary. This is an “offence” 
within the meaning of section 4 (0) of the Codo of Criminal 
Procedure and there is nothing in scotion 197 to show that its 
operation should be limited, while the definition of an “ offence” 
in section 4 (0), as including “any act or omission made punish- 
able by any law for the time being in force," must be taken to 
include “any offence,” and there is no authority for dividing 
offences into categories, and holding that the Code applies to some 
and not to others. There is no real conflict betweon section 4 end 
section 5 of the Code of Criminal Procedure. The Code relates 
entirely to procedure, and the proviso in the second paragraph of 
section 1 must be construed as relating only to any special or local 
law relating to procedure, if there is one, and if there is not, the 
Code of Criminal Procedure is applicable. The City of Madras 
Municipal Act contains no provisions relating to procedure, and 
80 the procedure to be fullowed in charges under it must be taken 
from the Code of Criminal Procedure. Where there is an absence 
of authority the sections of the Code must be construed on their 
plain wording. Section 197 uses the phrase “any offence ” 
should be read with section 4 (0). 

Mr. K. Brown, in reply. 

The Court delivered the following judgments :— 

Moonz, J.—he Municipal Commissioners for the City of 
Madras made a complaint before tho Chief Presidenoy Magistrate 
against Major Bell, tho Superintendent of the Gun Carriago 
Factory, alleging that ho had, on certain occasions, specified in tho 
written complaint, brought or caused to be brought from the Salt 
Cotaurs Station of the Madras Railway Company within the City of 


Madras certain logs of wood which had been consigned to him ag, 
Superintendent without obtaining a license on 


due thereon, and had thereby committed an 
under section 841 of the City of'Madras M; 
Chief Prosideioy Magistrato rejected the oom; 


and 


plaint on thé excang’ 
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that before cognizance could be taken of the offence with which 
Major Bell was charged, the sanction of Government should be 
obtained under section 197 of the Criminal Procedure Code. This 
is an application put in on behalf of the Municipal Commissionors 
praying the High Court to revise the proceedings of tho Chicf 
Presidency Magistrate, and direct him to proceed with an enquiry 
into the complaint preferred to him. 

The question for consideration is whether Major Bell, tho 
Superintendent of the Gun Carriage Factory, is accused of having 
committed the offence laid to his charge as such Superintendent. 
A number of decisions of tho various High Courts havo been 
referred to at tho hearing of this matter, but owing to the manner 
in which the section of the Criminal Procedure Code now under 
consideration has been altered from time to time from 1861 to 1898, 
theso decisions do not go far to help us in interpreting the section 
as it now stands. For example, section 167 of the first Criminal 
Procedure Code (Act XXV of 1861) related to charges of offences 
punishable under the Indian Penal Code only and the Circular of 
the Calcutta High Court issued in 1861 and the dicision of the 
Bombay High Court in Reg v. Parshram Keshae(1), must be 
read in the light of that fact. If section 197 of the present 
Criminal Procedure Code referred to cases under the Penal Code 
only there can be no question that it must be decided that no 
sanction is necessary for Major Bell’s prosecution. In section 4 (o), 
however, of the Criminal Procedure Code now in forco “ offence” 
is defined as meaning “any act or omission mado punishable by 
any law for the time being in force." 

Further, section 466 of the Criminal Procedure Code of 1872 
(Act No. X) which corresponds with section 167 of the Act of 
1861, provides that no complaint of an offence committed by a 
public servant in his capacity as such servant should be entertained 
without sanction, and there is also in this section the following 
most important paragraph, “ No such Judge or publio servant shall 
he prosecuted for any act purporting to be dono by him in the 
discharge of his duty unless with the sanction of Government." 
If this paragraph were to be found in the present Crimin 
Procedure Code I can ‘entertain no doubt that we shoul "Bd 
obliged to hold that! Major Bell could, not be preceded 
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without sanction, The unroported caso of Srecmanto Chatterjee 
decided in 1881 and alluded to («de page $60) in the judgment 
in Mando Lal Basak v. Mitter(t) was decided under this section 
and it was there held by Mr. Justice Pontifcx that, by vintuo of 
the paragraph now under consideration, sanction was necessary in 
the case of the public servant whom it was then proposed to 
prosecute. Mr Justice Field, however, expressed the opinion 
that the first paragraph of section 466 was intended to apply to 
those cases in which the offence charged is an offence which can 
bo committed by a public servant only, cases, that is, in which 
being a public servant is a necessary clement in the offence. — "llus 
expression of opinion is of importance in view of the fact that the 
first paragraph of section 197 of the Criminal Procedure Code of 
1898 differs but little from the first paragraph of section 466 of 
the Act of 1872, and that the second paragraph of this latter 
section has not been reproduced in either the Criminal Proceduro 
Code of 1882 or that of 1808. 

There is ono slight alteration in the first paragraph of section 
197, as found m the Acts of 1882 and 1898, as compared with the 
corresponding section (466) in the Act of 1872, to which consider- 
able importance has heen attached at the hearing of this petition, 
This is as follows:—In the older Act the section opens, “A 
complaint of an offence committed by a publio servant in his 
capacity as such public servant, 4c” While in the two later Acts 
the “words in his capacity as such publie servant” have been 
omitted. It does not appear to me that much importance can 
be attached to this altoration. I cannot seo any real distinction 
between an offence committed by a public servant in lis capacity 
as such public servant, of which a public servant is 
such publie servant (section 466 of Act X of 1872) and “ an offence 
of which a public servant is accused as such public servant” (vide 
section 197 of tho Criminal Procedure Code of 1898), ‘The 


wording of the revised paragraph has been made simpler and less 
involved than it was previousl 


; but the meaning, I think, romains 
the same. 


On the other hand, great importance must, in my opinion, be 
attached tothe exclusion from the Acts of 1882 and 1898 of the 
paragraph in the Act of 1872 Providing that no public servant can 


üccus d as 


5 
Q) LL, 26 Cile, 852 at p. 860, , 
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be prosecute for any act purporting to be done by him in the 
discharge of his duty unless with the sanction of Government. I 
agreo with Mr. Justice Field in the interpretation that I have 
already quoted put by him on the section as it stands after the 
omission of this paragraph, an interpretation which has been 
followed by the Calentta High Court in a recent case where the 
learned Judges, after reviewing all the decisions hold that “the 
language of the scction— is accused as such Judge ’—must involve, 
as one of its elements, thatit was committed by a person filling that 
character." Accepting as correct the interpretation put in these 
two decisions on this section by tho Calcutta High Court it follows 
that the sanction of Government was not necessary in the present 
case. It cannot he held that the offence of bringing wood into the 
City of Madras without a license is one which could be committed 
by a public srrvant only or that such an offence involves as one 
of its elements that it was committed by (e g.) the Superintendent 
of tho Gun Carriage Factory. It would, in my opinion, be 
unreasonable to assume that the most important paragraph to 
which I have already alluded, protecting public servants not 
removeable from office except by Government from prosecution 
without sanction for all acts done by them in the discharge of 
their duty, was not dropped out of the Code of Criminal Procedure 
deliberately and for some cogent reason. Such reason was, I think 
it may be fairly presumed, a consideration of the grave inconve- 
niences which would result if it were to be held that all public 
servants who are not removeable from office without the sanction 
of the Government of India or the Local Government were to be 
exempted from criminal liability for all acts amounting to offences 
done by them while acting in their official capacity unless 
sanction could be obtained for their prosecution under section 197 
of the Criminal Procedure Code (vule Nando Lal Basak v. Mitter(1)). 
I am, for the foregoing reasons, of opinion that in the present 
case sanction was not necessary and that the Chief Presidency 
Magistrate should therefore be directed to take the complaint 
against Major Bell on his file and dispose of it according to law. - 
Davies, J.—I concur. 
Mr. Douglas Grant— Attorney for the petitioners. 
Mr. E. Barclay—Attorney for the counter-petitioner. 


(1) LLR, 26 Cito, 852 at p. 962, 
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Before Mr. Justice Davies and Mr Justice Moore. 
1901 


REFERENCE UNDER COURT FEES AOT, 1870 
eE ES 


Court Fera Act—Act VII of 1870, 98 4, 16- Stanp duty on memorandum of 
olgechona— When payalle 


Stamp duty on a memorandam of objectio s fld by a respondent in an 
Sppeal, under section 561 of the Code of Civil Procedme, noed not, under secti m. 
16 of the Court Fees Act, be paid till the tame of hearing 
Rerzrence under scotion 5 of the Court Fees Act (VII of 1870). 
‘The question was whether, by reason of sections 16, 25and 30 and 
the schodules of the Comt Fees Act, a respondent who wishes to 
take objection to a decree at the hearing of an appeal, and files a 
memorandum of objection, as provided by section 661 of the Codo 
of Civil Procedure, 1s liae £5 pay stamp duty on the memorandum 
at the time when ıt is filed, or only when the appeal comes on for * 

hearing, 

Sundara Ayyu: for respondent ın the second appeal —The only 
question is whether a memorandum of obje: 
at the time. of its boing filed or whether 
taise the objections may pay the duty at 
Seotion 16 of the Court Fees Act (VII of 
in the Act relating to amemorandum of ob 


follows :—[Ho read the section J Itis submitted that the words 
“The Court shall not hear such objection” imply that the fee 
may be paid at any timo before the objection is actually heard, 
and not when the memorandum of objections 
of Rashmoneo Dosste v. Ch 


ctione should be stamped 
the party who wishes to 
the time of the hearing. 
1870) is the only section 
bjections Tt provides as | 


VII of 1870) is an author- 
it was held that a petition of 
der section "348 of Act VIH of 
of Act XIV of 1882) would be 
|, but would not be heard till the 


Se ee 

* Stamp Reference No 5303 of 1901 (in connec: randum 
Sta N ton with the 

Mitt e Cem Apposl No 695 of 1901), upder section % of the Qomt 

TQ by the Registrar of the Hush Const, sea F Y mae 

C) 9 Wik, (621), irc, Worte j 
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stamp duty was paid The sections of tho Comt Fees Act which 
forbid the filing or exhibition or the reception or furnishing of an 
unstamped document aro sections 4 and 6, the former of which 
applies to the High Courts in thei: extiaordinary jurisdiction, and 
the latter to the mufassal Courts or to pubhe offices. These 
sections apply to the documents specified an schedules I and IT 
of the Act. But a memorandum of objections is not specified 
in schedule I or schedule II, and it would apprar, therefore, to 
be unnecessary to stamp the memorandum at the time when it is 
filed. Tho valuation of the memorandum of objections is not to 
be made by the application of the rules of calculation set forth in 
article 1 of schedule I The principlo of valuation is given m 
section 16 of the Court Fees Act The stamp-duty for the memo- 
randum of objections is not calculated on its valuation according 
to article 1, but is the difference betweon what the stamp-duty 
on the memorandum of appeal would be, if the memorandum had 
comprised the portion of the decis'on objected to and the stamp- 
duty that has been paid on the memorandum of appeal. Section 
561 of the Civil Procedure Code does not provide that section 541 
applies to a memorandum of objections for all purposes, but 
specifically limits the applicability of section 541 by providing “so 
far as thoy relate to form and contents of the memorandum of 
The question of the memorandum of objections being 
stapfped at the time of filing is not one relating to the form and 
eohtents of the memorandum of appeal, provided for by section 
41 of the Code, but is dealt with in the Court Fees Act. Section 
28 of the Court Fees Act provides that no document which ought 
to bear a stamp underihat Act shall be of any validity unless and 
until it is properly stamped. But a memorandum of objections 
does not requue a stamp under section 16. Section 80, which 
refers to cancellation of stamps apples only to documents which 
require to be stamped. [Reference was also made to Girija- 
mund Datta Jha v. Salajanund Datta Jha(1) ; Fagan v. Chunder 
Kant Banerjee(2) ; Luleet Singh v. Musa Al Reza(8) ; Sharoda 
Soondureé Debee v. Gobind Monee(4) ; and Babaje Hari v. Rajaram 
Bailai(5)] The practice in Bombay seoms to be that the stamp» 
duty in respect of a memorandum of objections is payable ab 


(1) ILR. 23 Cale , 645 at pp 650, 659 — (2) 7 WB, (OB), £83 


(3) 8 WR, (CR), 922 w- (DAYR UR), 
(5) LL Ru 1 Bom., 75 at p. 70. F 
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vip the time of hearing—erde Fatma Begum v. Mir Zulfihacalkhan(1), 

Court Fers referred to in page 8 of Desai’s Court Fees Act, “The objection 

Met WI] net ba heard adti] fle ies ia respect of them is paid, aud the 

plaintiff must he ready to pay it at the hearing of the appeal ” 

The decision in Narayana X Krishna(2) seems to show that the 
stamp-duty can be paid at the hearing. 

T Y. Vatdyanatha Ayyar, for the appellant in the second 
appeal. 

Jopemenr —Woe are clearly of opinion that, under section 16 
of tho Court Fees Act, the stemp-duty on objections made under 
section 561 of the Code of Civil Procedure need not be paid till 
the time of hearing. These objections, as section 561 of the Codo 
of Civil Procedure now stands, have to be made by means of a 
document which has to bo filed within one month after service of 
aotice of the appeal, that is, on a date which is gencrally long prior 
to the date of heating. The question that arises is whether that 
document is chargeable with Court fecs at the timo it is filed. Jt 
is clear that, ui der section 4 of the Court Fees Act, ıt is not go 
chargeable unless it 1s a document of any of the kinds specified in 
the first or second schedule annexed tothe Act A memorandum 
of objections is not a document so specified in those schedules, 
Such being the ease wo must hold that no fee is leviable on a 
memorandum of objections until the time of hearing, and -it is 


then leviablo under the special provision in section 16 of the Court 
Fees Act. 


———— — 
APPELLATE CIVIL. 


Before Mr. Justice Benson and Ar. Justice Bhashyam Ayyangar, 
uk si AHINSA BIBI ann oruzzs (Pranvrrers Nos. 1 10 8), Arrmzzanrs, 
7,20. v. 
AI ly 
ABDUL KADER SAHEB anp OTHERS (. DETENDANTS), 
Limitatwn Act— Act XV of 1877, 65 7, 8, 
one beng a mmoi— Bar of 


RrsroxpENTS. 


sched IL, ait, 106—8uit by joint claimants, 
imntation sared as against all, 
Tn 1885, five persons commence 


ed to carry on busmess in partnership. Im 
1890, P (one of them) died No a 


‘ecounts wcre taken, nor were tho heirs of P 


(1) Printed Judgments for 1887, p. 278, 
* Appeal No. 28 of 1900 agaist the decree of K, 
Tnage of North Arcot, in Orginal Swt No. 3 of 1898, 


(2) ILR., 8 Mad., 214, 
©, Manovedan Raja, District 


* 
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introduced as partners into the partnership The four surviving partners contie 
nued to cany on the busmess In 1891, O (one of them) died No accounts 
wero taken, nor were the hens of O introduced. as partners into the partnership 
The threo smviving paitners continned to cairy on the busmoss In 1998, the 
legal representatives of © mstituted this sut agamst the surviving pa tners and 
the representatives of the deceased partners for an acconnt and for a share of the 
profits of the pmtnerstap which was fermed m 100, on the death of P, and 
dissolved ın 1891, on the death of © The third plamüif was a mnor at the date 
of C’s death, and was still m her munciit) at the date of smt On its bemg 
contended that the suit was barod by limitation. 

Held, that the starting joint for computing thi period of lımtation was the 
date of C’sdeath The presont smt could not be regm ded (within the moaning of 
article 106 of achedulo Il to the Limration Act) asa suitin part for an account 


anda share ot the profits of the origmalportneiship. When a partnership is 
dotcrmined by deat 


and the smviving partnus conimmuc to car on the busmess, 
tho Linntation Aob 13 no bar to taking the accounts of the now partnership by 
going mto the accounts of the old partnership which have been carried on into the 
new putnership without interruption or seltiemont 

Held aho, that though tho new partnership was dissolve 1 by the death of C. 
in 1591 and tho suit wold be bured, primd facie, by utile 106 of schedule U to 
tho Limstation Act, the bar was saved by secuons 7 and 8 of that Act,im smuch 
as the third plamtif was and still continued a minor ‘Lhe effect of section 8 
was to savo the bar in the case of all the pluntiffs, as they were Joint claimants 
with tho third plamüff and none of them could give o: could at any time have 
given the paitners of C a dischaige fiom hability to C s iepresentativos without 
the concaricnce of the thud plauti. 

The combined o eration of sections 7 and 8 of the Limitation Act considered, 

Barber Maran v. Ramaria Gourdan, (LLR, 20 Mad, 461), discussed, ‘The 
decision 1n that case held mappheable to a cas» of co hens. 

Seshan v Rajagopala, (ILR, 13 Mad, 236) amd Kandiuya Lal v Chandar, 
(LLR, 7 Al, 313), approved as to the construction of section 7 of the Limi- 
tation Act. 


Svrr for an account of a partnership and for the recovery of plain- 
tiff's share therein. The partneiship business commenced in 1883, 
there being five j artners, namely, first defendant, Chanda Mean, 
Pacha Mean, siath defendant and Mathari Bavudin Sabeb. Pacha 
Mean died in 1890, and tho four survivors continued to carry on 
the business, but Pacha Mean’s heis were not introduced as 
partners into tho partnership, and it seemed that no acconnts 
were settled either with Pacha Mean or his heirs. In 1891, 
Chanda Mean died, whereupon the three surviving partners 
continued to carry on the business in partnership, the heirs of 
Chanda Mean not being introduced into it and no accounts being 
taken. Plaintiffs filed this suit :n 1898, against the surviving 
partners and the representatives of the other deceased partners, 
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Annsa Ber Of Chanda Mean, and second plaintiff was the husband of third 


v. 
ARBDOL 
Kaper 
San 


j, Sp. Which aras di 


plaintif The latter was ono of Chanda Mean’s heirs, and was 
a minor at the date of Chanda Mean's death and was still im her 
minonty at the date of sut Defendants Nos 2 to 4 were 
children of the deceased Pacha Mean, and fifth defendant was 
his widow. Defendants Nos 7 to 10 were childien of Mathari 
Bavudm (now also deceased), and eleventh defendant his widow. 
Defendants Nos 12 to 18 were entitled to shares in Chanda Mean’s 
estate The nature of tho clum and the defence and other 
matorial facts are sot out at length m the judgment. ‘Tho District 
Judge dismissed the suit, holding that first defendant’s business had 
not been carried on in partnership with Ohanda Mean, and that the 
suit was barred by limitation. 

Aguinst this dectco plaintiffs Nos. 1 to 8 preferred this appeal. 

V Reshnasame Ayyai, R Subrahmana Ayya, T Fenkata- 
subba Ayyar and Narayana Sastrı for appellants 

Sadagopa Chanar, Narasimha Ayyangar, and Venkalachariur 
for respondents 

Bmasuyiw AisawGam, J —It is alleged in tho plunt that 
five persons, namely, the first defendant; one Chanda Mean, 
the deceased husband of the first plaintiff; ono Pacha Mean, 
the deceased father of defendants Nos. 2 to 4, and husband of 
fifth defendant; the sixth defendant, and ono Mathan Bavudin 
Saheb, father of defendants Nos 7 to 10 and husband of cleventh 
defendant, wero carrying on partnership busmess at Ambur, the 
first-named three persons being brothers and the last named two 
being their brothers-in-law, and that on the death of Chanda Mean 
Saheb in August 1891 it was agreed that the first defondant 
and the other surviving partners should use the amount of capital 
and profits due to the share of Chanda Mean Saheb in carr} ing 
on the business of partnetship, that interest thercon should be 
paid to plamtiffs at one per cent, per mensem, that the total 
amount due to the plaintiffs should be settled as per aceounts 
and paid over to them on demand, aud that the partnership business 
‘was accordingly carried on even alterthe death of Chanda Mean, 

The plaintiffs and defendants Nos 12 to 18 aro the legal repre- 
sentatives of the deceased Chanda Mean Saheb, including the legal 
representatives of a deceased heir of Chanda Mean. Plaintifiy 
bring this suit for taking an account of the profits of the, partner, 

solved by the death of Chonda à 
kg 
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1891 and for recovering the share due to him in such profits with Ansa Bur 
subsequent interest at 12 per cent. after giving credit for sums Ww 
} paid to first plaintiff, since the death of her husband, on account of Had 
j interest. On behalf of the contesting defendants it is contended 
» that the business carried on by the first defendant was his sole and 
1 | exclusive business, that noithor Chanda Mean Saheb nor any other 
Í person was a partner therein, that the agreement alleged to have 
been made with the plaintiffs on the death of Chanda Mean 
Saheb is falso and that the suit is barrod by the law of hmttation. 
The District Judge dismissed. the plaintiff's swt, holdmg that 
the first defendant's business and trade was not cariied on in 
partnership with Chanda Mean Saheb and others that the 
agreement alleged to have been made between the plaintiffs and 
| the first defendant on the death of Chanda Mean Saheb is not true, 
| and that the swt is barred by the law of limitation. 
Against this decree plaintiffs appeal, and it 1s chiefly urged on 
| their behalf that the facts found by the District Judge estabhsh 
$è in law that the busmess was carricd on by the first defendant in 
partnership with first plaintiff's husband and others and that the 
suit is not barred by the law of limitation by reason at any rate 
of the mmority of the third plaintiff, one of the heirs of Chanda 
Mean Saheb I agree with the leaned pleader fo: the appellants 
that the Distiict Judge substantially finds that the business was 
cared on in partnership though he nomunally finds the first issue 
relating to partnership against the plaintiffs. [Ais Lordship 
dealt at length with the evidence and held that the business 
had been carried on in partneiship ] The agreement alleged to 
have been made by the plaintiffs with the fist defendant on 
the death of Chanda Mean Saheb is the subject of the second 
issue, and I concur with tho District Judge that the oral evidence 
adduced by the plaintiffs to prove such an agreement is untrust- 
worthy, and that no such agreement was entered into, If such 
|| agreement had been established, ıt wou'd have afforded stiong 
Sevidence of the alleged partnership, But as I have found the 
existence of the partnership, ıt becomes immaterial for the 
į purposes of this suit whether the alleged agreement of 1891 
s true or falso, for it 1s undoubted law that “ partnors continu- 
b“ ing to carry on business without coming to an account wet 
E their late partner or those who iepresent him, are hable to: 
agat either with the profits ia ‘the : 


piel v 
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Aurei Brot “ or with interest on it at 5 per cent. at tho option of those to 
n 


"whom such capital bolongs^ (Lindley on ‘Partnership,’ 5th 
edition, page 528; Bhugwandas Mitharam v, Rirett-Carnae() ; 
and also section 241 of the Indian Contract Act.) As the rato 
of interest claimed is the ordinary 12 por cont. rate which is 
current among persons of tho class to which the parties belong, 
the plaintiffs will be entitled to chargo that interest upon the 
amount of property which, on taking an account, may bo found to 
belong to the share of the decoased husband of tho first plaintiff 
out of the assets of tho partnership as they were at tho time of 
his death. 


The next and the only remaining question to ba considered. 
is tho issno of limitation which is the subject of the fourth issue. 
Iam clearly of opinion that tho suit is not governed by article 60 
of the Limitation Act which relates to money depouted under 
ap agreement that it shall be payable on demand, and I muy also 
dismiss article 59 from consideration, especially as tho alleged 
agreement of 1891 has not been established. Tho sit leiug 
really one for an account and a share of the profits of the paiiner- 
ship which was dissolved by the death of Chanda Moan in August 
1891 with Subsequent interest thercon, tho article applicable to 
the case is article 106 of the Limitation Aot. ‘The facts material 
to this issue are the following :—That tho partnership businces 
commenced in 1885 with five partners already mentioned; that 
one of them, Pacha Mean, the father of defendants Nos. 2 to 4 and 
husband of the fifth defendant, died in August 1890; that tho 
surviving four partners continued to carry on the 
but that Pacha Mean’s heirs woro not introduced as partners 
into tho partnership and apparently no account was soltlod either 
with Pacha Mean or his heirs, that while the four surviving 
paríners were carrying on tho business Chanda Mean died 
August 1891, leaving numerous heirs, 
plaintiff and her deceased sister, the wife of the sacond defendant, 
Were minors, and that the surviving three partners continued to 
carry on the businoss in partnership, the hows of Chanda Mean 
not being introduosd ag partners into the partnership. Tho 
first question which arises for consideration is whether the starting 
Point for computing the period of limitation for this suit is the 


same business, 


in 
among whom the third 


Q) LR, 26 L4, 25; LLR, 38 Bom., 544, 
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death of Pacha Mean or tho death of Chanda Mean. If tho 
period is to be reckoned from August 1890 when Pacha Mean 
died, the cause of action having accrued to Chanda Mean who 
was then under no disability, the suit would be clearly barred by 
limitation, and the minority of certain of tho heirs claiming under 
Chanda Moan will in no way affect the question of limitation, 
On the death of Pacha Mean in August 1490 there was a 
complete dissolution of tho partnorship (section 253, clause 10 of 
the Indian Contract Act), for it is not alleged or proved that 
there was a contract to the contrary antecedent to such dissolution, 
the existenco of which contract would have barred the dissolution 
of the partnorship, so far as the four surviving partners wore 
concerned. ‘The fact that the surviving partners did carry on 
the same business in partnership among themselves would only 
amount in law to the formation of a new partnership and the 
investing therein as capital the respective shares of the surviving 
partners in the profits of the dissolved partnership. ‘The surviv- 
ing partners, therefore, by thus continuing tho business of the 
dissolved partnership dispensed with the taking of an account of 
the profits of the dissolved partnership for sharing its profits. 
Tho result will be that, in a suit for an account and share of the 
profits of the new partuership which was dissolved ia August 
1891, by the death of Chanda Mean, it will be nocessury 
incidentally to take an account of the profits of the old partner- 
ship which by the death of Pacha Mean was dissolved in 1890, 
merely for the purpose of ascertaining the capital contributed to 
the new partnership by each of its four partners. The present 
suit is brought by the plaintifs for an account and a share of the 
profits of the pirinership which was formed iu Augast 1899 and 
was dissolved in August 18 )1, and it cannot be regirded, within the 
meaning of article 106, as a suit in part tor an account and a share 
of the profits of the partnership which was dissulved in August 
1890 on the death of Pacha Mean. This vory question was con- 
sidered by tle Court of Appeal in Betyemunn v. B tjemann (1) by 
Lindley, L.J., Lopes, LJ., and Rigby, LJ., and they unani- 
mously held, reversing the decision of Wright, J, that when a 
partnership is determined by death and the surviving partners 
continue to carry on the business, the statute of limitation was no 


(1) [1895] 2 Oh, 474. 
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Asou the accounts of theold paitnership which have been carried on 
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Sauze, Jntothe new partnership without interruption or settlement. 


cannot therefore uphold the view of the District Judge that the suit, : 
not having been brought within threo years from the date of the 
death of Pacha Mean, is barred by tho law of limitation. The 
District Judge further finds that even if the period of limitation 
is to be reckoned from the date of the death of Chanda Mean 
in August 1891 the suit is barred except in respect of the share 
of the third plaintiff who is a minor. - The District Judge is of 
opinion that the claims of the plaintiffs are separate and distinct, 
that section 8 of the Limitation Act has no application to tho 
case, as the plaintiffs cannot be roga Jed as joint claimants or joint 
ereditors, and that tho third plaintiff cannot bo considered to be 
barred inasmuch as neither the first nor tho second plaintiff 
can give a vahd discharge in respect of the share of the third 
plaintiff, Under article 106, the date of dissolution of the 
partnership 1s the time from which the period of limitation has to 
be reckoned, and at that time the third plaintiff, one of the heirs 
of the deceased partner Chanda Mean, was labouring under the | 
disability of minority, 
The cause of action for an account and share of the profits 
* of the'partnership which Chanda Mean had against his co-partners 
was only a single and indivisible one, and certainly if he had 
retired from the partnership, or if the partnership was other- 
wise dissolved during his life-time, he could have brought only 
one sui. On his death his right devolved upon all his hoirs 
in several shares which are regulated by the Muhammadin law of 
inheritance. Though as between themselves their rights are 
several, yot sofar as the ancestors debtor is concerned his 
obligation is single and caunot be split up without his consent. 
The numerous heirs of the deceased creditor are only jointly 
entitled to enforce the right which the doccased creditor, if alive, 
could singly enforce. If by the death of the creditor the right 
and the correlativo obligation are, as under the civil law, split 
' into sevoral so that cach ono of the heirs of the oreditor can 
enforce the payment to him of his share of the debt, and the 
debtor is under a distinct obligation to each of the heirs of the , 
éreditor to discharge his several shares in the debt (see Pothice 
SQ bligations,’ volume I, part IT, chapter IV, section 2, article’ 


q « 
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179,—also translation of an extract from Demolombe’s Traté des Aumsa Bnr 
Contrats quoted in Kandhya Lal v. Chaudar(1)), each of the heirs Aspen 


will have to bring a separate sut against the debtor and all the jon 


heirs cannot join as plantıffs m one sut agamst the debtor 

i (Smu: thwarte v. Hannay(2)), and section 7 of the Limitation Act 
i will be applicable only to such of the heirsas are affected by 
x | disability and no quostion of the competency of a co-claimant to 
s give a complete discharge can arise, inasmuch as the claim of each 
; co-heir 1s a distinct and severalone Conversely, under the civil law 

r the obligation and the correlative night are also split into several, if 
the debtor dies leaving severi heirs Neither the English law nor 

the Indian law has followed the civil law ın this respect,—and it 1 
} unnecessary to refer here to the limited class of cases in which, under 
the English or Indian law, an apportionment takes place on a 
transfer of property in several shares (vide Twynam v. Pichard(8), 
section 37, Transfer of Property Act, aud section 30 of the Indian 
j Easements Act), nor to claims to realty, nor to cases in which 
y* the covenantees aie tenants in common A question similar to the 
f one now under consideration arose in the case of Kandhiya Lal v. 
Hi Ohandar(1), in which two out of several heirs of a deceased Hindu 
g brought a suit for the recovery of their 4} anna share in the 
$ debt due to the estate of the deceased. It was held by the Full 
f Bench (Mahmood, J., dissenting) “that when, upon the death of 
i “the oblgee of a moncy bond, the nght to realise the money has 
i ** devolved in specific shares upon his heirs, each of such heirs cannot 
| j “maintain a separate suit for recovery of his share cf the money due 
| =“ on the bond.” I fully concur in the judgment of the majority, 
t but in arriving at their conclusion I am influenced mainly by the 
general prinaples of Englısh and Indian law bearing on the 
question and a consideration of the serious hardship and incon- 
venience which will result from a contrary doctrine in the case of 
Hindus and more particularly in the case of Muhammadans, and, 
in dissenting from the judgment of Mahmood, J , I do not attach 
"khe same weight as the majority of the Full Bench do to the 
provisions of the Succession Certificate Act. The principle of the 
above decision applies with greater force to the present case in 
which the claim is for an account of the share of a deceased partner 


(1) ILR;7 Al,313at p 394 
(8) 2B. & 41,105. 


(2) [1804] A.C, 494. 
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Axixsa Bint in tho profits of a dissolved partnership and not for a share of an 
Asun ascertained sum or debt, as in the Allahabad cuse. Undor the 
Kaose English law the question has occasionally arisen in rospeot of 
Sannn A : 

co-parcenera, who eorrespoud to co-heirs under the Hindu law or 
Muhammadan law, for in other cases under tho Fnghsh law the 
legal representative of a deceased person is either an executor or an 
administrator In Decharms v. Horuood(l), it was held that one 
co-parcener cannot sue separately for his portion of rent accruing 
to him and his fellows, Tindal, C 7., stating tho law on the subject 
as follows:—“ The authorities all agree that whatever be tho 
"number of parceners, they all constitute one heir They are 
“ connected together by unity of interest and unity of title; and one 


“of them cannot distrain without joining the othersin the avowry, 
“Tf they cannot distrain separately, how can they separately claim 
“a portion of the rent from a person who has received it in the 
character ofa trustee? It would bo a great hardship on him to be 
“exposed to three actions instead of one But it might happen 
“thathe might have received authority from the other parceners. 
“ Inasmuch, therefore, as there has been no division of these rents, 
“nor any agioement by the defandant to hold one-third ot them 
^ separately for the plaintiff he has no right separately to sue the 
“defendant.” Freeman in histreatise on ‘ Co-tenancy and Partition,’ 
2nd edition, page 427, section 336, lays down the same proposition 
as follows, citing American decisions also on the point :—“ If a 
“covenant of general warranty be broken by the eviction of heirs of 
“the covenantes they must jointly sue the covenantor. He is not 
“liable to as many suits as there are heirs of his grantee.” 

In Foley v. Adienbroole(2), there was a joint demise by Edward 
Foley and his wife and Mary Whitby, and the covenants were 
with the said thres persons and the heirs and assigns of the wife ' 
and Mary Whitby respectively. It appears that Edward Foley 
and his wife were tho owners of an undivided moiety, and Mary 
Whitby of the other undivided moiety and that on the death of! 
Edward Foley and his wife, the reversion in their undivided moiety 
descended to the plaintiff as the son and heir of the wife of Edward) 
Foley who, without joining the other lessor Mary Whitby, brought 
the, suit. It was held that the cause of action was joint ang 
that both the covenantees ought to have sued, though as hetw: 


/0 10 Bing, 526 oi p. 529, 
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themselves their interest might be separate; and the principle on 
which the decision was based is that ‘if the cause cf action be 
“joint, the action should be joint, though the interest be several.” 

Whatever doubts may arise on the construction of an instru- 
ment as to whether a covenant in favour of two or more persons, 
parties to the instrument, whether in their character as tenants in 
common, co-heirs or otherwise, is joint, several, or several according 
to their respective interests—and under the English law, unhke the 
civil law, a covenant in favour of two or more cannot be both joint 
and several, except perhaps in a single instance, which need not 
be referred to here (Keightley v Watson(1); Slngsby’s Case(2); 
Eccleston v. Clipsham(8) ; Bradbuine v. Boisield(4))—there can be 
no douht that a single cause of action cannot be divided into several 
causes of action against the obligee without his pivity, though two 
or more persons may have several interests in the right giving rise 
to the cause of action, whether such persons be joint covenantees or 
the heirs of a single covenantee Exceptions to this rule generally 
rest on statutory provisions and their nature has been already 
indicated. When a right accruing to a single person from a 
covenant in his favour devolves, on his death, on two or more 
of his heirs in several shares, no question can possibly arise as to 
whether the covenant was joint or several, and the only difference 
caused by the death of the covenantee is that the cause of action 
which resided ın one person, is, by operation of law, transferred 
to a number of parcencrs, who, as observed by Tindal, C.J., in 
Decharms v Horuood(5), constitute one heir. In other words, the 
claim which was possessed by one individual is now possessed 
jointly by a number of individuals, who are his legal representatives 
and all must therefore join in a suit to enforce that claim If one 
or more of such joint claimants do not join as plaintiffs, the course 
to be pursued in India, according to long-established course of 


decisions, is for the claimants bringing the suit to join, as party, 


fondants, those who do not join as plaintiffs. The cause of 
dor taking an account and recovering Chanda Mean’s share 
of thé Wifolits iof the partnership which was dissolved by his death. 
in 1891, being one and indivisible, as against the surviving 
partners, it necessarily follows that the suit cannot be barred iat! 


(1) 8 Exoh., 716 at p. 723. (2) Coke's Rep , part Y, 
,, (8) 1 Wilbaa's Notes to Sauder’ Rep, pp. 162-08. 
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respect of some of his heirs and not barred in respect of the others 
Tt must be either wholly barred or not barred at all. This is the 
principle underlying sections 7 and 8 of the Indian Limitation 
Act, which in this respect is, I believe, the same as tho English 
law of limitation. 

The law of limitation operates in favour of the obhgor and if 
the obligation which is sought to be enforced against him is single 
and indivisible it is perfectly immaterial, so far as he is concerned. 
whether the correlative right is possessed by a single person, or 
by several persons jointly and whether, as between those several 
persous, the right is a joint one with right of survivorship or a 
several one according to their respective interests, Nection 7 ut the 
Limitation Act applies to cases in which the right of suit resides 
either in one person singly or in several persons jointly. In the 
former case, only one individual has to bring the suit, but n the 
latter case, the suit has to be brought by all the persons who 
possess that right except that m those cases in which one or more 
of them refused to join as plaintiffs, they may be and ought to be 
joined as party defendants; and for the purposes of section 7, all 
such persons have to be regarded as plaintiffs. In the case of a 
sole plaintiff affected by disability, the application of the section is 
clear and it is inno way controlled by section 8. In cases m which 
the right of suit vests jointly in a plurality of persons, I am clearly 
of opinion that if section? stood by itself, and section 8 had not 
been enacted, the protection given by section 7 would extend only 
to cases in which each and all of the persons jointly entitled to suo 
wore dffected by disability at the timo from which tho period of 
limitation is to be reckoned and that if any one of them was then 
free from disability, the suit would be governed by the ordinary 
law of limitation and that section 7 cannot be availed of by all or 
any or them, forthe simple reason that the cause of action is ajoint 
one. This is the construction placed by this Court on section 7 
taken by itself in Seshan v. Rajagopala(1) following the decision 
of Lord Kenyon in Perry v. Jackson(2), 
to say so, I fully concur in the sonndn 
of section 7, notwithstanding that such 
apparently dissented from by the other 


and if I may venture 
ess of this construction 
construction has been 
High Courts (Surja 
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Kumar Dutt v. Arun Chunder Roy(1) ; Zamir Hasean v. Sundar(2), 
and Govindram v. Tatw(3). The operation of section 7, however, 
is extended and modified by section 8, which deals with cases in 
which the right of suit resides jointly in a plurality of persons, 
and its object is principally to extend the protection given by 
section 7 to cases in which the persons entitled to sue were not all 
affected by disability at the time when the right to sue accrued, 
but only one or some of them were so affected and the others not. 
The protection given by section 7 is extended to this class of cases, 
not absolutely, but subject to the important condition that a 
complete discharge of the obligation could not be given by all or 
any of those unaffected by disability without the concurrence of 
the person or persons so affected. If such a discharge could be 
given time will run against all the persons (including the person 
or persons affected by disability), and the suit will be governed 
only by the ordinary law of limitation. This clearly follows 
from the first part of section 8. The latter part of section 8 
provides that if no such discharge can be given, time will not 
run as against any of them, until one of them becomes capable 
of giving such discharge without the concurrence of the others. 
This latter part relates to a case in which, though all were affected 
by disability at'the time from which the period of limitation is to 
be reckoned, yet one of them whose disability terminates before 
the disability of the others becomes capablo of giving a complete 
discharge of tho obligation, without the concurrence of those still 
labouring under disability (mde illustration (b) to section 8). 
But for this provision, made by the latter part of section 8, time 
will begin to ran under section 7, not from the time when one of 
them ceases to be under disability and becomes capable of giving 
a discharge without the concurrence of the others, but only from 
the time when the last of such persons has ceased to be under 
disability Section 8 does not expressly provide that in a case 
in which one or some alone of the persons entitled to sue were 
affected by disability at the time when the cause of action accrued 
to all the persons entitled, timo will not run as against any of them, 
unless a complete discharge of the obligation could be given by 
one or more of the persons free from disability, without the 


(1) TLR, 28 Cale, 465 (2) ILR., 22 AIL, 199, 
(8) LLR,, 20 Bom , 388. Cat 
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Amis Brat concurrence of the person or persons labouring under disability, 
Asp, But this is necessarily implied in the section, The combined 
Kaze operation of sections 7 and 8 in cases in which tho right of suit 
Sumo quide jointly in a plurality of porsons is, in my opinion, as | 

follows:—(a) such suit cannot be barred in part, in respect of f 
some, and not barred in part, in respect of tho others; (4) if any 1 
one of several joint creditors or claimants is under a disability and [. 
a full discharge could be given without his concurrence by all 
or any of the other joint creditors or claimants, tho suit will bo 


governed by the ordinary law of limitafon and timo will run 
against all; (c) but where mo such discharge can bo given, time 
will not run against any of them, until all have ceased to be under 
disability ; (d) if all were affected by disability, time will not run 
against any of them, until all have ceased to be under disability, 
unless one of them, who, in the meanwhile, has ceased to be under 
disability, becomes capable of giving a complete dischargo without 
the concurrence of the others, in which latter case, time will run 
against all from the time when one of them has thus become 
capable of giving such discharge. 

In the present case among the heirs of Chanda Mean at kast 
one of them, viz., third plaintiff, was a minor, in August 1891, the 
other heirs having, prior thereto, attained tho ago of majority. If 
it wos competent for any of tho major heirs, without the concur- 
rence of the third plaintiff, to discharge the surviving partners from 
liability to account for the share of Chanda Mean, in the profits 
of the partnership, the case would fall under class (b) above and 

. would be completely barred by limitation. But if neither all nor 

P. any of the heirs who were sui juris wero competent to bind the 
third plaintiff by their discharge, the case would fall under class 
(c) above, and the suit will not be barred by limitation as against 
any; and in fact it would bein time, if brought within any period , 
not later than three years after the third plaintiff attains tho ago 
of majority. In tho case of joint promises it was no doubt hold, 
following the English law, in tho caso of Barber Maran v. Ramana’ 
“Goundan(1) that a release by one of thom, without the knowledge! 
"OF Concurrence of the other or others, will bind the latter. Thet 
guithority of this decision, so far as the principle laid down therein! 
Wes spplied, as it was in that case, to co-mortgagees, as such. 


(1) LLB, 20 Mad, 461, 
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considerably shaken by the recont decision of the Court of Ohan- 
cory iu Powell v. Brodhwrs((1) It may be that when money is 
advanced to one, by several persons jointly, each of them authorises 
the others, by implication, to act on his behalf, and areleaso or 
discharge therefore, of the claim, by one, is binding upon the 
others. Assuming thatthe principle of the English common law 
as to the operation of a release given by one of two or more joint 
promisees, is not affected by the Indian Contract Act, and is the 
law here, as held in Barber Maran v. Ramana Goundan(2) already 
cited, it is clearly inapplicable to the case of co-heirs, who are not 
joint promisees but the heirs of a single promisee, and it will be 
dangerous to extend and apply the English doctrine to a release 
given by one of such co-heirs. Mahmood, J., in his dissenting 
judgment in the Full Bench case already referred to, maintains 
that as between co-heirs none of them can receive the whole, for 
tho others, nor give a discharge to the debtor. It is obvious that 
such is the law and I fully concur with that learned Judge that a 
co-heir cannot, as such, give a valid discharge binding upon the 
other co-heirs. In the case of co-heirs, among Hindus, the Hindu 
law, as a general rule, constitutes one of them, the senior in 
age, as the karta or manager of the inheritance on behalf of 
all the'co-heirs; and it has been held that the managing member 
of an undivided Hindu family is one who, within the meaning 
of section 8 of the Limitation Act, can give a discharge without 
the concurrence of the minor members of the family, and that time 
therefore will run against all the members of the undivided family 
including the minor member thereof—vide Surju Prasad Singh v. 
Khwahish Al(3) and Vigneswara v. Bupuyya(4). But, under the 
Muhammadan law, none of the co-heirs is given the position 
which the managing member of an undivided Hindu family 
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holds with reference to his co-heirs. The discharge contemplated , 


by section 8 of the Limitation Aot, isby one or more of the 
joint creditors or claimants, by virtue of their being such creditors 
SR) glaimants. The fact, if fact it be, that a minor's guardian, 
who,also happens to be a co-claimant with the minor, can, in his 
or her capacity as such guardian of the minor, give a discharge 


binding the minor, is not a discharge within the purviega nf 


(1) [1001] 2 Oh, 160. (2) LLR., 20 Mad, 461, 
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Aurysa Brat section 8, and limitation therefore will not ran against any of the 
Aspon Creditors or claimants. It may also be mentioned that the test 
Katz under section 8 is not whether a suit can be brought or an 
x application can be made without the concurrence of the joint 

creditor or claimant labouring under disability,—for in the case of 
a joint claim the right of action resides in all jointly and the 
suit cannot therefore be brought, nor the application mado as 
of right, by one or more without joining tho others,—but whether 
one or more, ean, without the concurrence of those under disability, 
give a release binding upon all. In my opinion the finding 
of the District Judge that suit is barred by the law of limitation, 
cannot be upheld and he ought to be directed to take an account 
and submit his findings on tho third and fifth issues within three 
months from the date of tho receipt of this order 

Benson, J —I fully concur with tho judgment which has just 
been delivered. 

The plaintiffs, as the representatives of the deceased, Chanda 
Men, sue for an account of his partnership with the first defendant 
and others 

The District Judge, though finding that there was no such 
partnership, has set forth in his judgment what scem to mo to be 
conclusive reasons for holding that there was, in fact, such a part- 
nership. It was dissolved by the death of Chanda Mean in 
August 1801 — Prunó fucw the present suit brought in 1808 for 
an account of the partnership would be barred by article 108 of 
schedule 2 of the Indian Limitation Act, which requires such a snit 
to be brought within three years from the date of the dissolution 
of partnership. The bar by limitation is, however, saved by 
sections 7 and 8 of the Limitation Aci inasmuch as the third 
Plaintiff, one of the children of Chanda Mean was a minor in 
August 1891 and is still a minor If she was the sole representa- 
tive of Chanda Mean her suit Would be saved from limitation by 
section 7 of the Act; and the effect of section 8 of the Act is to 
save tho bar in the ease of the other plainti 
they are joint claimants with thi 
could give, or could have at an; 
Mean a discharge from 1 
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to the property of Chanda Mean. Inter se, no doubt, they are 
entitled to have separate shares in that property, but for the pur- 
pose of recovering the share of the partnership assets due to 
Chanda Mean their cause of action is one and indivisible and 
they cannot each maintain a separate suit, but must sue jointly 
as his representatives (Kundya Lal v. Chandar(1) Tf, as in this 
case, somo of the ropresentatives are unwilling to sue they may 
be joined as defendants, so that all may be bound by the decree, 
and save the debtors from the liability to a series of actions on the 
same cause of action The plaintiffs’ suit, then, for an account of 
Chanda Mean’s share of the assets of the partnership dissolved by 
his death in 1891 is not barred by the law of limitation In order 
to escertain his share in that partnership it is necessary to ascer- 
tain the amount of capital which he and the other partners put 
into the partnership business, and for this purpose it is open to 
the parties to go into the accounts of the prior partnership which 
was put an end to by the death of Bacha Mean in 1890, since it 
is admitted that on his death the remaining partners, including 
Chanda Mean, continued to carry on the partnorship with the 
capital then employed in it—[Lindley on ‘ Partnership,’ 5th 
Edition, (1888), pp. 520-521] 

For these reasons I am of opinion that the dismissal of the 
plaintiffs’ suit was wrong, and that we must ask the District 
Judge for a finding on the third and fifth issues in order to deter- 
mine whether any sum, and, if so, what is due to the plaintiffs. 

I concur in the order proposed by my learned colleague. 


GQ) EL.AR. 7 All, 313. 
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APPELLATE CIViL. 


Before Mr Justice Benson and Mr. Justice Bhashyam Ayyangur, 
BHIMARAJU CHETTI (Prarwrret), APPELLANT, 


v 


SRI KUNJA BEHARI GAJENDRA DEVU asp oikERs 


(Durexpanas), Resronpenrs * 


Hor tgago— Consti uchon of dee! —Moitrage quå zamndai--Ri jt of mortya n, in 
villave not held qué  omtadai — Absence of express pri vivon in deed chaiying 
such rigM— Not comprised in mortgaye, 

By a deed of mortgage, dated 22nd October 1892, a sammdar mortgaged tu 
platiff ms entre zamındarı, which was recited as yielding a certun annual 
income, together with the zammndai’s " entue right and income and tho 
Sattubadis on enfiruchised mams” The schednle specied by n unc the villages 
Consiitutmg the zamındar, one of these bemg the village of Subuhya The only 
night, tle and interest possessed by the zamindar m this village, (which was an 
inam village of certam Payals), was to the annual payment by the mamdars of 
a xed katfubadi, and tho amount of this kattubadı was all that was moluded in 
the approxmate annual come specified m the schedule At the date of the 
mortgage to plamtif, the zamindar also possessed a moitg ge 11,,ht over this 
Village, he beng the assignee of a mortgage which had been excouted by the 
Payaks, (the mamders), m 1874, the assignment havmg been made to him m 
188% Ina suit brought agemsi the zammdar in 1808 by plantif, on lus 
morigege, plambtt contended that the deed operated to assign to him, by way of 
‘mortgage, not only the zamundar's nght to hattubada in respect of the village of 
Fabahya, but also the mortgage right possessed by the zammdar over tliat village 


Held, that the semandar’s mortgage right over the village Subuhyn was not 
comprised m the mortgage 


Rooke v. Lond Kensungton, (25 LJ , (Ch ), 798), referred to 


Burr for money due ona mortgage Plaintiff alleged that the 
father of first defendant, acting for himself and as guaidian of 
first defendant, had executed in plamtiff's fav 
the zemindari of Palur for Rs 90,000, wh 
advanced ; that first defendant's father had 
the suit without discharging the debtor any 
first defendant, who had succeeded to the za 
“the debt, and that defendants 
® Jakto of the zamindari, 
sulequent mortgages, 


our a mortgage over 
ich sum had been duly 
died two years prior to 
portion of it ; and that 
amindari, was liable for 
Nos 208 were also mortgagees of 
some of them holding prior and some 
He alleged that a village of tho name of 


[4 *:appéal No. 62 of 1900 against the decree of T. 
idkiGenat) mn Original Sut No. 9 of 1899 t 
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Sabuliya, being one of those mortgaged to plaintiff, had heen sold 
ata date subsequent to plaintiff's mortgage at a Court auction at 
the instance of ninth defendant, in execution of a decree obtained 
m Onginal Suit No 44 of 1894, by first defendant's father 
against certain Payaks, who claimed to he the owners of the 
village, and that it had been purchased by ninth defendant, who 
was accordingly impleaded in this swt Plaintiff claimed that 
whatever interest first defendant’s father might have had in the 
said village had become mortgaged to plaintiff, under his mortgage 
deed, and that the interest which ninth defendant had acquired in 
the village must be subject to plaintiff's interest. He asked for a 
decreo directing payment of the mortgage amount together with 
interest, aud ın default of payment, that the mortgaged property 
should be sold subject to certain mortgages which plemtiff 
admitted were prior to his own. First defendant put plaintiff to 
proof of hus allegations. Detendants Nos 2, 5, 6 and 7 filed 
statements which are not material to the point decided. Ninth 
defendant claimed the village of Sabuliya by virtue of his 
purchase at the Court sale. He alleged that the Payaks, as the 
original owners of that village had mortgaged it with possession to 
one Brindavana Doss for thirty years ; that Brindavana Doss had 
died ten y ears after the date of that mortgage ; whereupon, in 1889, 
his son and widow had assigned the mortgage to the zamindar 
of Palur, who, being out of possession, broaght Onginal Suit 
No. 44 of 1894 on the mortgage bond, and obtaimed a decree in 
1895. Thuis decree had been assigned by the zammdar in 1896 to 
ninth defendant, who executed it in 1897, brought the village to 
sale, and parchased ıt in 1898 in a Court auction. He contended 
that the zamindar had no 1ght to mortgage this village to plaintiff, 
and, in fact, had not done so, and that the mortgage deed 
executed in plaintiff's favour did not purport to mortgage or 
assign to plaintiff the zamindar’s limited interest, as mortgagee, in 


¿tbo village. He asked that it should be exempted from liability 
Buder plaintiff's mortgage. 


The mortgage deed which bore date the 22nd October 1899 
commenced with the words “ Deed of mortgage in respect of a 
zamindari,” and after reciting the objects for which the loan, was 
raised, and giving various undertakings, continued as follows 
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is situate in Chattrapur Sub-Registy of Ganjam district, which 
has passed to our possession from our ancestors, which is in our 
Possession and enjoyment, which yields an annual income of about 
Rs. 9,978, which is described in detail in schedule No. 1 herein, 
on which is payable annually a peishkush of Rs, 22 and a land-cess 
of Rs 468, and which bears zamindari patia No. 364, together 
with the hills, jungles, cultivated and uncultivated lands, gardens, 
sources of irrigation, &e, as well as with our entiro right and 
income and the kattubadis on enfranchised inams,—these are 
mortgaged to you subject to the mortgages mentioned in schedule 
No. 2, but they are retained in our possession," 

The second schedule specified twenty-nine villages by name, 
the fourteenth bemg that of Sabuliya. Funther facts relating to 
this village and the rights possessed by tho zamindar in respect of 
it, are to be tound in the judgment of the High Court. 

The fifth issue was — Whether plaintiff possesses the rights 
of a sub-mortgagee over the village of Sabuliya and whether tho 
same is not entitled to priority over the ninth defendant’s subse- 
quent purchase at the Court sale in Original Suit No. 44 of 1894 
on the flo cf this Court? " On this issue the District Judge 
found as follows :—* The plaint bond purports to and docs assign 
to plaintiff all the zamindar’s tight, title and interest of whatever 
nature in the whole of his zamindari and every part of it ; it must 
therefore be concladed to embrace what those rights are in Sabuliya 
village. Even ninth defendant by his vakil admits that this village 
is an inam village over which, however, (cade exhibits I and IA), the 
vamindar has the right of collecting kattabadi Defendant No. 9 
objects that it was mortgaged in the plaint bond (exhibit A) as a 
jirayati village and this may have been dono so under a mistake 
for it is not a jirayati ono, and plaintiff himself in the box 
admitted he knew nothing about this village, as it was his clerk 
who made inquiries. The zamindar having original katimbadi 
xight which he has never been divested of, afterwards acquired 
the inam right in 1889 and by decree in Original Suit No. 44 
of 1894 got a decree for the village and transferred it to ninth 
defendant, but this transfer would not do away with the zamin- 
dar’s right to collect kattubadi, and as the zamindar mortgaged. 
all his rights to the plaintiff, 


it follows that Plaintiff has a 
mortgage lien on this right also. Thus, no doubt, so far, plaintiff 
would be in the position of a Sub-morígagee—-vide Muthu Viri 


Ai 
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Raghunatha Ramachandra Vacha Mahali Thurai v. Venkatachallam Bamaraso 
Chetti(1) It ıs quite clear, therefore, the Sabuliya village cannot di 
go free from plaintiffs claim, The suit deed was drawn up in Rar Romie 
1892, long before the ninth defendant came on the ground with his Gayenpra 
transfer decree and obtained what rights he did obtain in the — P" 
village. I, therefore, pass to my finding on the fifth issue, which 
is that plaintiff possesses the rights of a sub mortgagee in 
Sabuliya village to the extent that he may collect the kattubadi 
therefrom and that in so doing he is entitled to priority over 
the ninth defendant’s subsequent purchase at the Court sale in 
Original Suit No 44 of 1894 on the filo of this Court, so far as 
that right to collect kattubadi extends ” 

He decreed in plaintiff's tavour for payment of the amount 
claimed, and in default of payment within six months that the 
mortgage property be sold subject to the prior mortgagos admitted 
by plaintiff. 

Against this decree plaintiff preferred this appeal. 

Sundara Ayyar for appellant —At the time of the mortgage 
to plaintiff the zamindar held a mortgage of the village of 
Sabuliya. This village is included in the schedule of properties 
appended to the mortgage deed. It was described as a jirayati 
village. Tho question, therefore, is whether the zamindar’s right 
as mortgagee of the village was also mortgaged to plaintiff or, in 
other words, whether plaintiff is a sub-mortgagee under the zamin- 
dar of the village of Sabuliya, besides being the mortgagee of the 
kattubadi payable to the zamindar in respect of it. Tho plaintiff 
contends that both rights have passed to him, under the deed, as 
mortgagee The words *entue right and income” show that not 
only rights quá zamindar, which were sufficiently described by the 
preceding words, but also all rights possessed by the zainindar at 
the time, whether thoy were quá zamindar or not, within the limits 
or ambit of the zamindari, passed to the plaintiff. What was 
meant by the document read as a whole was that all the rights of 
the mortgagor within the geographical limits were thereby mort- 
gaged. The tact that the title-deeds of the zamindar's mortgage 
right were not handed over to plaintiff cannot affect him. If, 
on a construction of the document, the plaintiff was entitled to 
the full rights in the village, they cannot be cut down by this 


(1) LL By 20 Mad., 85. 
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Burwararg circumstance only. [He cited Early v. Rathbone(1) ; Land Mort- 

P gage Bank of Inda vy Abul Kasm Khan(2); Mohunt Kuhen Qeer 
Sut Kuwa v, Busgeet Roy(8)] 

Guru. — Y. rubi Aybar anl Y Pansin br respondont (ninth 
TEE defendant) —The schedule to the mortgage doed shows that the 
income of the village of Sabuliya and thirteen other villages is 
Rs. 3,000. It is therefore clear that the right to take kattubadi 
alone was meant and the description in another column referring 
to Sabuhya as jirayati is erroneous The mortgago instrument 
was headed “ zammdari mortgage.” This clearly shows that 
rights of the zamindar alone, quá zammdar were mortgaged. 
Again it 1s cloar that as the mortgage debts owed by the zamindar 
were specifically mentioned m another schedule to the instrument, 
those owing to him would have been mentioned if they had been 
intended to be affected by the instrament, The reference to the 
number of the patta, the peishkush and the permanent settlement 
shows also that rights gud zamindar (excluding imams) were mort- 
gaged. The special reference to « kattubad: on enfranchised 
inams ” made m the instrument, is superfluous if the geographical 
limits were meant by the preceding description. [Reference was 
made to Rooke v. Lord Kensingion(4) ; Chapman v. Gateombe(5) ; 
Francis v. Minton(6).] 

, TopemEnr.—Tho instrument of simple mortgage, dated 22nd 
October 1892, on which the suit is brought by the plaintiff, the 
mortgagee. for the recovery of the mortgage dobt by sale of the 
mortgaged property, purports to be a zi 
property mortgaged boin; 
described in schedule 


(1) 58 L T, 517. (2) ILR, 28 080,395, 
(8) 14 W.B, (C R), aro. (4) 95 L7, (0h), 798." 
(5 612, OP), 99, (6) LR, 2 GP. 649, - 
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“together with the hills, jungles, cultivated and uncultivated lands, 
* gardens, sources of irrigation, &c, therein, as well as with our 
* entire right and income and the kattubadis on enfranchised inams, 
“ —these are mortgaged to you subject to the mortgages mentioned 
“in schedule No. 2, but they are retained in our possession.” 
Schedule No 2 specifies the twenty-nine villages constituting 
the zamindari, with the approximate extent and yearly income 
thereof, one of such villages (No. 14) being Sabuhya. That village 
is an inam village of certain Payaks, in which the only right, tatle 
and interest which the mortgagor, as zamindai of Palur, possesses, 
is to the annul payment, by the inamdars, of a fixed kattubad: of 
Rs. 70, and apparently this is all that is included in the approximate 
annual income specified ın the above schedule At the date of the 
mortgage, the zamindar also possessed a mortgage right in the 
said village, being the assignee, apparently, of a simple mortgage, 
made in 1874, by the Payaks, the inamdars, to one Brindavana 
Doss, who in 1889 assigned the mortgage to the zamudar. 
The only question raised and argued in the appeal 1s whether, 
so far as the village of Sabuliya is concerned, the only interest 
‘therein, which was assigned by way of mortgage, to the plaintiff, 
is the zammdar’s right to kattubadi, or also the mortgage right 
possessed by the mortgagor, as assignee of the mortgage granted 
by the mamdars. It1s contended on behalf of the appellant that 
he is a sub-mortgagee, under the zamindar, of the village of 
Sabuliya, besides being the mortgagee of the kattubadi payable to 
the zamindar im respect of it ‘Ihe question we have to decide is, 
whether the propeity mortgaged is the zamindari estate ot Palur. 
or the properties of the mortgagor, situate within the terntorial 
limits of the zamindaii, The plaintiff in his evidence admits that 
he was neither informed, nor otherwise aware of the mntgago, 
interest, which the zamindar had ın the above village of Sabuliya ; 
but that whatever rights were possessed by him in the said village 


Piet mortgaged to him Ho also says in his evidence that he 


i 
f 
i 


odititob* bayi whether the zamindar handed to hm the mortgage 
deed executed by the inamdars and the deed assigning that 
mortgage to him. There is little doubt that those documents were ' 
not handed to the plaintiff, but retained „by the zamindar himself, 


The zamindar, as assignee of that mortgage, brought d suit aggitie IH diy 
, the Payaks, the inamdars, in Original Suit No. 44, 
brained. 


deorop on the footing of that 
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respondent obtained an assignment of that decree aud, in exeention 
thereof, booamo the purchaser. in 1898, of the village of Sabuliya, 
The plaintiff was not a party to the sad suit, and unless the 
zamindar acted fraudulently in bringing the said suit to enforve 
the mortgage granted by tho inamdars, it is clear that the zamiudar 
did not consider that he had sub-mortgaged the village to the 
plaintiff. Though the zamindar did not intend to assign his 
mortgage right in the village by way of sub-mortgage to the 
plaintiff and he did not consider that he had done so when he 
brought Original Suit No. 44 of 1804, and though the plaintiff 
himself was not aware of the mortgago right which the zamindar 
had in the said village and did not obtain possession of tho 
original mortgage deed, vet, if it appeared clearly, from the instru- 
ment of moitgage, that all the interests possessed m fact aud law 
by the mortgagor, in tho village of Sabuliya, weve assigned to the 
plaintiff by way of mortgago, it is immaterial that the zamiudar 
did not really so intend and that the plaintiff was not aware of 
the exact interost which tho zamindar had in that village. The 
determination of the question therefore depends mainly upon the 
right construction of the instrument of mortgage. The transaction 
purports to be a simple mortgage of the zamindari of Palur, 
which bears zamindari patta No. 364, and which has pased to 
the possession of the zanundar from his ancestors, yielding an 
annual income of about Rs 9,975 (tho particulars of which are 
given in schedule 2 appended to the mortgage instrument), subject 
to a fixed peishkush of Rs 22, together with the hills, jungies, 
cultivated and uncultivated lands, gardens, somers of irrigation, 
&c., therem, as well as with the zamindar's entire right and income 
and the kattubadi on enfianchised inams It is clear that the 
entire zamindari of Palur, bearing patta No 364 and subject to a 
peishkush cf Rs. 22. which was mortgaged, is the estate of Palur, 
which was permanently settled on zamindari tenure under Regu- 
lation XXY of 1802 The village of Sabuliya was at the time of 
the permanent settlement, a jaghir or mam held by the Payaks, 
subject to the payment of a kattubadi to the zamindar. Under 
the said Regulation, the permanent settlement was exclusive of 
the inam (ride section 4), and included only the kattubadi, which 
alone was taken as part of the assets of the zamindar. 

Tho “interests which the mortgagor possessed in the village, 
at the time of the mortgage, were two-fold—one, the right to the 
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payment of tho kattubadi, and the other, his right as a simple 
mortgagee under the Payaks, the inamdars of tho village. The 
formor right alone belonged to him quá zamindar and was an 
incident of the zamindari tenure and would bo comprised in the 
expression—“ with our ontire right and income "—Ooceurring in the 
mortgage instrument. The latter right, as mortgagee, he did not 
possess, quá zamindar, and it was not an incident of the zamindari 
tenure, i.e., of the estate as permanently settled under the Regu- 
lation. It is evident that the zamindari of Palur is referred to 
in the mortgage deed, as an estate permanently settled, subject to 
the payment of a fixed peishkush and not in a geographical sense, 
as comprising every kind of right, title and interest, which the 
mortgagor may have possessed, within the local limits of the 
zamindari This is placed beyond all reasonable doubt, by the 
express inclusion in tho mortgage of kattubadis or quit-rents 
payable on enfranchised inams, situate within the zamindari limits. 
Such quit-rents, which were imposed when the inams were enfran- 
chised in this Presidency, are payable to Government, but the right 
to collect the same appears to have been assigned by Government 
for administrative reasons to the zamindar himself, in consideration 
of his undertaking to pay to Government an amount equal to 90 
per cent. of such quit-rents, the remaining 10 per cent. being 
intended as compensation for the trouble and risk involved in the 
collection of the quit-rent. If the expression “with our entire right 
and income” had reference to the zamindari in its geographical 
sense, and not merely to the estate held on zamindari tenure, the 
express inclusion of quit-rents on enfranchised inams would be 
superfluous. But, as the right he had to such quit-rents was not 
possessed by him, qué zamindar, and it did not form an appur- 
tenance of the zamindari, it had to be expressly included, to give 
effect to tho intention of the parties, that the mortgage should 


* comprise also the right to such quit-rents. The parties, therefore, 


would also have expressly included the zamindar’s simple mortgage 
tight in tho village of Sabuliya, if their intention was to include 
that right also in the mortgage, This construction of the instru- 
ment of mortgage receives support from the conduct of the parties, 
in that the plaintiff did not obtain possession of the original 
mortgage deed, and in that the zamindar himself subsequently 
brought a suit upon the mortgage deed against the Payaks jin 
inal Suit No. 44 of 1894. If the instrument in qui 


Baimaraso 


Cart 


2. 
Sar Konza 
BEHARI 
GAJENDRA 
Deve. 


50 THE INDIAN LAW REPORTS. 


Burmaza been an outright sale of the zamindari and nol 
Cuerrr 


yd it could hardly be seriously contended that the 
Su Konsa interest in tho village would pass 
Bruart 


GAJENDRA The case of Rooke v. Lord 


Dep. behalf of the respondent, is a strong authority in support of his 
contention. [n that ease, Lord Kensington, tho mortgagor, after 
specifying certain properties, which w 
by way of mortgage, “all other, 
“ ditaments (ifany), ate 
ofthe mortgago, the 


r at 
Killahan in the County of Middlesox ; aud the question arose 


nveyed to the mortgagee 
t did not, Vice-Chancellor 
“T think the clear intent and 
ply a sweeping in of other property 


zamindar’s mortgage 
under such conveyance, 


Kensington(1), which was cited on 


onveyed or specified throughout 
“the deed.” 


The appeal fails and is dismissed with costs. 
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^ mortgage in favour of Band, m consideration thereof, B undertook to with- 
draw an appeal wich was pending at the tine. The mortgage was 
executed, and the undertaking to withdraw the appeal was embodied in the 
mortgage deed, which was registered, bat signed only by A 


A. D, in breach 
of his undertaking, permittod the appeal to proceed, and obtained a decree 
on 20th November 1891, which 


he subsequently excoutod against A, recovering 
the value of the pomissmy note upon which ho had originally sued. He also 
Tetained the mortgage which had hoen ovecuted in the compromiso. A now sued 


to recover trom B the amount which B had collected under the decree, stating 
the eause of action as huving misen on the date of that collection, namely, 
29th October 1903, whon it was contended that the suit was not maintainable 
irasmnch as the decree had not been set aside, and tnat even if heated asa 
suit for damag.s for broach of the undertakmg to withdraw tho appeal, it 
was barred, as the date of the lneach was the date of the decree, (viz, 20th 
November 1891), which had been rongly obtained, and this suit had not been 
brought within three years from that date, the plaint having beon filed on 
14th September 1896 ; 


Held, that amsmuch as all necessary allegations were made in the plaint, 
the contract and its broth borg alleged, and as the defendant understood what 
the claim against him was, the plaint safciontly disclosed a cause of action for 
damages for the breach of contract 


Holil also, that the undertaking in the mortgage was “an agieoment in 
writing registered ” within the moaning of article 116 of the Limitation Act and 
that consequently the claim was not barred. The fact that thc instrument was 
not signed by B did not take the caso out of the operation of that mtiole 


Surr for money. Defendant had, in 1887, sued plaintiff on 
a promissory note. The case was remanded by the High Court 
to the District Court, whereupon the parties entered into a 
compromise, in puisuance of tho terms of which plaintiff exe- 
cuted a mortgage deed in favour of defendant, in settlement of 
the claim. This mortgage bore date the 6th of May 1891, and, 
after reciting the fact that tho present defondant had filed the 
suit against the prosent plaintiff, and that an appeal had been 
preferred, witnessed that the present plaintiff had agreed to pay 
a specified sum and had mortgaged certain property as security for 
its payment. The deed concluded thus :—“ These mortgaged 
properties shall remain in my possession alone. I bind myself to 
discharge the said debt by means of the mortgaged property 
detailed above by means of my other property and by myself 
personally. Inasmuch as a second appeal has been preferred 
by you in the High Court at Madras in No. 1447 of 1889 
in connection with the said suit, a petition shall be presented,‘ to‘, 
,, Stop enquiry’ regarding my sharo of the debt, This, 
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, this mortgage in satisfaction of his claim. He decreed in plaintiffs 
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The deed was duly executed by plaintiff and registered. 
Plaintiff took no steps to stop the suit, and defendant also permit- 
ted it to proceed, in spite of the compromise, and subsequently 
executed the decree, which was passed in his favour on 20th 
November 1891. Plaintiff now sued to recover the sum taken 
from him by defendant under the decree, contending that the 
latter had been fraudulently obtained, having regard to the 
compromise Defendant pleaded, enter aha, that he had executed 
the decree as plaintiff had been in default in carrying out the 
terms of the compromise 

The plaint alleged that plaintiff and another were raiyats 
of defendant, and had executed a promissory noto in defendant’s 
favour in respect of a debt duo to defendant from a third person ; 
that defendant had brought a suit on the note, when the claim 
was dismissed for want of consideration; that defendant had 
then appealed to the District Court, when the decree of the lower 
Court was confirmed ; that defendant had preferred a second 
appeal to the High Court, when the suit was thrice remanded to 
the District Court for a finding; that while the second appeal was 
pending in the High Court, a compromise had been offeoted, by 
the terms of which plaintiff was to execute a mortgage and 
defendant should hold plaintiff free from all further responsibility 
and file petitions to stay the appeal; that plaintiff had duly executed 
the mortgage deed, which was registered; that defendant had 
filed a petition in the District Court, and plaintiff knew no more 
of the matter tilla subsequent date, when defendant, who, in fact. 
obtained a decree, executed it agamst plaintiff, and attached his 
property, whereupon plaintiff had to pay the amount originally 
due on the promissory note, Plaintiff charged that defendant 
had acted fraudulently in obtaining and executing the decree in 
spite of the mortgage deed given under the compromise. He 
claimed to recover the amount taken fiom him by defendant m 
tho execution proceedings, and stated the cause of action to have 
arisen at the date when the money had been collected from him 
in execution of the decree, viz, 29th October 1893 The plaint 
was filed on 14th September 1896 

The District Munsif held that 1t was the duty of the defendant 
to have notified the compromise to the Court, after accepting 


favour, but the Subordinate Judge reversed this dectee on appeal, 
Plaintiff preferred this second appeal. sh 


| 
| 
| 
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Mr. Joseph Satya Nadar and T. Natesa Ayyar, for appellant, 
argued on the facts as stated above. 

V. Krrhnasam Ayyar and K. Subrahmama Basiri for 
respondent :—The plaint, as framed, is for the recovery of money 
collected ander a decree fraudulently obtained and the cause of 
action is stated to arise on the date on which the money was col- 
lectol. Ite xnnot now be construed, in second appe il, to be a plaint 
brought for damages for beach of contract In the Cots below, 
this contention was never even wged. Tho sut as framed will 
not lie for the recovery of money collected under a decree so long 
as the deciec stands (Shama Pwsnad Roy Ohondery v. lTurro 
Purshad Koy Chowdery(1)) The principle that money recovered 
under legal proce-s cannot be recovered back has been upheld in 
many decided cases (JI; riot v. Hampton(2)) Until the decree is set 
aside an a proper]. -hamid swt no suit will he for the recovery of 
money collected under t The cases of Kreshnasams Ayyangar v. 
Runga Ayya gar(3); Mallamma v Venkappa(4) ; and Vira ugha 
v. Subbahhu 5) relating to adjustments do not apply. If a suit be 
brouzht for recovery of damages for breach of contract, t 1e coutiact 
being to represent to the Court the fact of an adjustment and to 
withdraw an appeal, the cause of act on arises on the date of the 
decree which the contracting par*y has permitted the Court to pass 
in brev-h of his criteast. Ta> suit is thorof re barrad, asit was 
brought moie than threo years from the date of the decrce, which 
is the real date of the bicach. So, even if this sut 18 construed to 
be a suit for damages for briach of contact, it must be dismissed 
on the ground of limitatio 1, as it has been brouglit moro than three 
years from the date of the each. [Buasus am AvvaNGan, J.:— 
The money was 1ecovered twice over by you and itis sufficiently 
clear that the defend mt understood the suit to be one for damages 
for breach of contract. As for limitation, thore is an undertaking 
in the registerel mortgage deed that y u would represent to the 
Court the fact of the compromis? made by you outside the Cout 
and this brings the case un ler article 115.] This moitgage deed 
is not signed by defendant and cannot in law amount to a “ contract 
in writing registered" within the meaning of article 116. The 
mortgagor signed it and he chose to recite the undertaking in the 


(1) 10 ILLA , 203 (2) 7 TR, 269, 2 Smith's LO, p 409. 
(8) ILR, 20 Mad, 369. (4) LLR , 8 Mad, 227, 
(9) I L.R, 8 Mad, 397, 
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deed to which he alone affixed his signature. If the undertaking 
were of such a nature as to bea term of the actual mortgage, 
defendant might have been charged with constructive notice of it. 
But it relates to a matter quite extraneous to the mortgage, and 
therefore express notice of it on defendant’s part must be proved. 
There has been no such proof. [Bmasuvaw Avvanear, J.:— 
You have accepted it and even filed a petition stating that the 
matter was adjusted out of Court, though the lower Court refused 
to act upon it.] 

JupameEnt.~-The only right of action to which the plaintiff, on 
the allegations made in the plaint, could be entitled, is a right to 
recover damages for breach of contract. The pluint certainly docs 
not set cut in terms that cause of action for the plaintiff seeks to 
recover the money extracted from bim under the decreo of the 
High Court with interest thereon and does not ask for damages, 
But all the necessary allegations are made in the plaint. The 
contract and the breach of it are alleged and the written statement 
shows clearly that the defendant understoud what the claim 
against him was. We think the plaint must be read as sufficiently 
disclosing a cause of action. It cannot possibly be said that the 
defendant has been prejudiced by the omission to ask specifically 
for damages. 

Then it is said that the suit is barred by limitation because 
the breach was made more than three years before the suit was 
filed. The answer to this is that the unde ing of the defendant 
to’ withdraw his second appeal was embodied in the registered 
mortgage instrument which he accepted from the plaintiff. ‘Phe 
fact that the instrument is not signed by the defendant does not 
take the case ont of the operation of article 115 of the schedule to 
the Limitation Act. We, therefore, hold that the suit is not barred 
by limitation. It is unnecessary to consider whether any cause 
of action would have accrued on the mere passing of the decree 
without any money being exacted under it. The plaintiff is 
clearly not entitled to the whole amount of the claim, ‘I'he 
damage suffered by him is the amount levied from him minus 
the'amount due by him under the mortgage with interest up to 


the date of the tender of the money (viy., the 5th September 1893) 
that tender having been refused, 


‘We must reverse the decree of the 
Fustoro that of the Dishrict Munsif, 


Subordinate Judge and 
: modifying it by sabe iutiug 


Vou, xxv.j MADRAS skRIER, 5b 


5 


tke sum of Rs. 1,099-3-3, Y 


lo give up the mortgage instrument to the plaintiff. 
The respondent must pay 
on the sum allowed, 


——————— 
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. Bhashyam Ayyanger. 


SESHACHALA NAICKAR (DzrExpawT), App 


v. 
VARADA CHARIAR (Pramrier), Raspoxpzyz.* 


Limitation Act—Aet XV of 1877, sched. JT, art. 116— Receipt for money, containing 
terms of sale, signed by vendor and not by purchaser— 


-" Contract in. writing 
registered." 


The more recital, in a sale-deed, that tho consideration has been paid is not a 

“contract in writing” to pay the consider 

116 of the second schedule to tho Limitation Act; and where a sale-deed contains 

the contract of sale which has preceded the actual sale, artic 

even though the sale-deed contains an acknowled, 

has been paid, when in fnct it has not been paid. 
Aruthala v. Dayumma, (LL.R., 24 Mad. 


ation, withia the meaning of article 


idle 116 may apply 
gment that the consideration 


3), followed. 

Semble, that a document executed and 
Purchaser, and registered, acknowledging payment of a sum of money on account 
of the purchase price, and providing that the balance should be raid within a 
certain date, is a “contract in writing registered,” within the meaning of article 
116 of the second schedule of the Limitation Act, though it be not signed by the 
purchaser, 

Kotappa v. Vallur Zaminda: 
v: Vaguran, (1.L.R., 19 Mad, 5 


given by a vendor of property to his 


(LLB, 25 Mad., 50), and 
, approved. 


Ambalavana Pandaram. 


Burr for money. By a receipt, executed by plaintiff on 17th 
November 1898, (fled as exhibit IV), he acknowledged that 
defendant had that day paid him the sum of Rs. 50, as an advance 
9n account of Rs. 10,000, the price agreed to be paid by defendant 
io plaintiff for the purchase of certain property, The receipt, 
which was signed only by plaintiff, concluded with the following 
clause :—" You (defendant) should within two months from this day, 
pay the remaining sum of Rs. 9,950—after deducting these fifty ‘i 


* Original Side Appeal No. 32 of 1000 against the decree of My. Justi 
Shephard in Civil Suit No. 118 of 1900, $ 


the costs here and in the Court below Za 
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If you fail to pay the whole amount withm the two months, 5 ou 
should forfeit the abovementioned advance.” This document was 
not registered. 

On the samo date defendant cxceuted a document (filed as 
exhibit B), addressed to plaintiff, containing the following :—“ Ag 
you have sold to me for Rs 10,000 and executed and given a sale 
of the properties . . . . > Ishall, as I have arranged with 
you to pay off the whole of the amount thereof, as soon as I go to 
Hyderabad and return, pay you the same as soon as I goandieturn,” 

The balance of purchase money was not paid on the date fixed 
for its parment in eahibit IV, namely, 17th Janumy 1594 On 
19th May 1894 plaintiff executed and gave to defendant a deed ot 
sale of the property. This document, (which was registered and 
filed as exhibit A), recited the fact that tho property had been 
sold to defendant absolutely for Rs 10,009, anl that Rs 50 had 
been received as an advance on 17th November 1893 (the dato of 
exhibit IV) It concluded as flows :—“ As I have ieceived from 
you on this date tho remaining rapees nme thousand nine hundred 
and filty, and delivered the aforesaid propeities in your possession, 
you yourself shall from this date take pos-ession of the aforesaid 
properties, and use and enjoy the same fiom son to grandson and 
so on in succession, with power to give away in git, mortgage 
and sell, ete To this effect is the sale-deed of land, house and 
ground, ete, written and given with my free will and consent,” 

The balance of puiehase money had not in fact been. paid on 
the date of exhibit A, though the document contained an acknow- 
ledgment thereof Plaintiff alleged that sums amounting only to 
Rs. 2,655 had been paid since and that a balance of Rs. 7,345 was 
still due. Defendant contended that the whole of the purchase 
money had hern paid three day s after the sale-deed, and that the 
payments admitted by plaintiff related to another transaction, 
Te pleaded that tho claim was barred by limitation. "The plaint 
was filed on 16th July 1900, and plaintiff relicd on a payment 
alleged to have been made on account, on 9th September 1897, as 

giving a fresh starting point for limitation. Defendant denied 
having n ade this Payment, but the Court found that it had been 
made and that all the part-payments, including this one, had boen 


paid towards the purchase prico. A decree for the amount sued 
for was passed in plaintiff’s favour, "h 
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Defendant preferred this appeal, on the ground that the claim 
was barred by limitation 

Suasami Ayyar for appellant. 

R Kuppusamı Ayyar and Kumu asumi Sastri tor respondent 

TupoxENT —'l'his is an appeal by the defendant against the 
decree of Mr Justice Shephard directing the defendant to pay, 
with future interest to the plaintiff, tho sum of Rs, 7,915 being 
the amount claimed in the plaint as the balance of the amount 
of consideration for a sale-decd, dated 19th May 1894, executed 
by the plaintiif in favour of defendant. 

The only ground on which this appeal is preferred is that the 
suit is barred by limitation. 

The consideration for the sale of the honse and other properties 
comprised in tho sale-deed was Rs, 10,000 and the plaint sets forth 
that part-payments amounting to Rs, 2,655 were, subsequent 
to the execution of the sale-decd and d-livery of the pioperty, 
made by the defendant from tme to time, the last of such part- 
payments having been made on 9th September 1897. 

The suit was brought for the recovery of the balance, viz., 
Rs. 7,345, and it is stated in paragraph 5 of the plamt that the 
cause of action arose on 9th September 1897, the date of such last 
part-payment and on 19th May 1894, the date of the sale-deed. 
The alleged part-paynient of 9th September 1897 can furnish a 
fresh starting point for limitation under section 2) of Act XV 
of 1877 only on the supposition that the fact of such payment 
appears in the handwriting of the person making the same. The 
plaint therefo.e must be taken as alleging by necossary implication 
that the fact of such part-payment appears in the handwriting of 
tho defendant or his agent. The defendant, while admitting all 
the part-payments except the last, pleaded that they were not 
made towards the consideration of the salo-deed but for a separate 
and independent transaction, The learned Judge who tried the 
suit held that all the part-payments, including the last put- 
payment, wero made towards the consideration of the sale-deed ; 
and this finding is not impugned before us. 

The plea of limitation was set up in the written statement and 
an issue was also taken. In the course of the trial of the suit the 
plea of limitation was abandoned by the defendant's pleader when 
it was discovered that the plaint was really presented on 16th Ji uly 
1900, the day on which the Court re-opened after the long, vacatio] 
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Brsmacrara Which commenced on 7th May 1900 and not on the 27th July as 
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was erroneously assumed The learned Judge gave a decree in 
favour of the plaintiff on the merits. 

Tt is now urged on behalf of the appellant that the article of 
the Limitation Act applicable to the suit is article 115 of the 
second schedule, which prescribes a period of throe years, and not 
article 116 or article 120, under either of which the period is six 
years. It is conceded that, if the period of limitation applicable 
be six years, tho suit is not barred by limitation in any view 
and that the plaintiff need not rely upcn the part-pay ment of 
9th September 1897 or any other part-payment. On the other 
hand, if the period of limitation applicable be three years, the 
suit will be barred by Imitation, but for the part-payments within 
three years before the date of sut and part-payments within three 
yems after 19th May 1891, which payments are all set forth m 
exhibit D. 

The appellant's pleader coutends that the contract to pay the 
purchase money is not “in writing registered " within the meaning 
of article 116, but that the defendant's obligation, if any, to pay the 
purchase money arises from a contract * not writing registered ” 
and that thorefore article 115 governs the suit. 

His contention eventually was that there was an oral contract 
implied by law collateral to the sale-deed after the same was 
executed by the plaintiff and accepted by the defendant He 
evidently overlooked exhibit IV in the case which was not brought 
to our notice during the argument of the appeal. If that exhibit 
had been brought to notice the argument would have been 
considerably simplified That is a receipt, dated 17th November 
1893, given by the plaintiff to the defendant acknowledging 
payment m advance of Rs 50 in part-payment of the price of 
Rs 10,000. It contains the terms of the contract of salo, fixing a 
period of two months from 17th November 1893 for payment of 
the balance of purchase money, viz, Rs. 9,950, and the execution 
ofa conveyance It also provides that in default of payment of 
the balance of the purchase money within the stipulated time, the 
defendant should forfeit the Rs. 50 paid by him in advance. 

The balance of purchase money was not paid on or before 17th 
January 1894, the timo fixed in exhibit IV ; but the conveyance 
exhibit A was nevertheless executed on 19th May 1894, It recites 
the payment of Rs, 50 in advance on 17th November 1898 and] 


a ce Simi... 
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acknowledges the receipt of the balance of purchase monoy as paid SzsuaczazA 


on the date of the sale-deed. It is therefore clear that the plaintiff, 
the vendor, waived the stipulation as to time and completed the 
sale on 19th May 1494 and delivered to the defendant possession 
of the properties soll. Ina recent decision of the Privy Counai. 

Sah Lal Ohand v. Indaryit(1), it is laid down as the scttied law that 
notwithstanding an admission in a sale-deed that the consideration 
has been received, it is opon to the vendor to prove that no 
consideriytion has beon actually paid. Under the contract of sale 
which wag entered into in November 1843, the terms of which 
were reduced tv writing in exhibit IV, tho defendant agreed to 
pay the purchase money (9 or before 17th January 1891, and in 
the sale-deed the sam is ae ne cledged to havo been paid to the 
plaintiff on the 19th May IS ! L. when the conveyance was executed, 
though, in fact, it was not «id. The present suit therefore 1s 
plied by law ep.'the eveoution of the 
88 contract of sale of 17th November 
a for breach of the contract to pay 
taining the conveyance, Exhibit 1V is 


not registered and tl question of limitation therefore is governed 
by article 11. receipt had been r: ogistered, we should have 
been pi old, following the decision of this Court in 


Ambalavana Pandaram v. Vagurin(2), and the recent decision of 
this Court in Kotappay Vallur Zamindar(3), that article 116 would 
be applicable to the case notwithstanding that exhibit IV was not 
signed by the defendant. In Avuthala v Dayumma(4) which was 
cited by the learne pleader for the appellant, it was not only held 
that a suit to enforce the vendor's lien was governed by article 111 
and not by article 132, but that, as regards the personal remedy, 
the benefit of the six years given by article 116 was inapplicable, 
though the sale-deed which simply recited that the price had been 
paid was registered. In that decision we concur, for the mere 
recital in the sale-deod that the consideration had been paid cannot 
be construed as a contract in writing to pay the consideration 
money. m the oral agreement or contract of sale which immedi- 
ately préveded the actual sale be also reduced to writing, as is 
very oftenjthe case, in the deed of sale itself which is registered, 
the ease > might be different and article 116 would | govern it 


based, not on any contrict y 
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Sesuicuata the sale deed also acknowledges the payment and receipt of thet” 


NAICKAR 
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price when in fact it was not paid, but its receipt was acknowledged 
in anticipation of payment being made. In the present case, not 
only is the preliminary contract of sale not reduced to writing in 
the sale-deed, but it had already been reduced to writing in 
exhibit 1V, which was not rezistered. According to the terms of 
the conti act of sale the cause of action for enforcing the payment 
of purchase money by specific performance against the vendee 
arose cn the 17th of January 1894. The timo limited for the 
specific performance having been waived by the plaintiff and the 
conveyance having been executed on tho 19th of May 1894, time 
for payment of the purchase money was really extendod till that 
date, and the prico became payable on that day and the cause of 
action for th» recovery of the purchase money accrued on that day. 
Even assuming that the limitation commenced on the 17th of 
January 1891, it will make no difference im the case, inasmuch as 
on the 19th of May 1°94 there was an acknowledgment of liability 
in writing by the defendant in exhibit B within the meaning of 
section 19 of the Limitation Act and there were several part- 
payments subsequent thereto up to the 19th of July 1896 and 
there was a further part payment on the 9th of September 1-97 
‘The suit having heen brought on the 16th of July 1900, it was 
within throc vears from tho dates of the last two part-payments 
and would therefore not he birred under article 115 of the 
Limitation Act, if, as found by the learned Judge, the part- 
payments have been ma D, und if, as averred in law, in the phint, 
the fact of part-paymeats or at any rate of tho last two 
part-payments appears in the handwriting of the defenlant or his 
agent. The defendant having abandoned tho plea of limitation 
during the course of tho trial of the suit and, as we aro told 
by the respondent’s pleader, who also appeared at the original 
trial, before the plaintiff's case was closed, wo cannot allow tho 
appellant to revive, in apporl, the plea of limitation which he had 
deliberately abandoned in the Original Court, when, as in this 
case, such plea cannot be decided by the Appellate Court cither 
upon facts as found by the learned Judge or as admitted by 
the defendant; and it would bo necessary to remit tho issue of 
limitation to the learned Judge for further trial 
limifation were now allowed to be raised 


The appeal therefore fails and it is dis nisl with costs 4, . 
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PRIVY COUNCIL. 


SUBRAHMANIA AYYAR (APPELLANT), 
v 


KING-EMPEROR (Rzsroxpzxr). 


[On appeal from the High Court of Judicature 
at Madras.] 


Criminal Procedure Code—Act V of 1898, is. 233, 234, 235 (1)—Misjoinder of 
charges—Treal by jury on indictment m which charges have been wrongly 
jomed—Irregularıty in criminal proceedmgs— Count charging continued acts 
of abetment of extortion and britery—Penal Oode—Act XLV of 1860, ss. 109, 
161 and 38&— Evidence Act—Act I of 1872, s. 167, 

The appellant was tried at the Criminal Sessions of the High Court, and 
convicted, on an indictment the first count of which contravened the provisions of 
sections 283 and 234 of the Code of Criminal Procedure (which provide that every 
separate offence shall be charged and tried separately, except that three offences 
of the same kind may be tried together im one chargo if committed within the 
period of one year), and did not fall within the provisions of section 235 (1) 
(which provides that if, in one series of aots so connected together as to form the 


- same transaction, more offences than one are committed by the same person, he 


may be charged with, and tried at one trial for, every such offence), On o case 

tified under article 26 of the Letters Patent and heard by the Full Court, it 
was held by the majority of the Conrt that the union of the first count with the 
others made the whole indictment bad for misjomder, but that t was open to 
them to strike out the first count, rejecting the evidence with regard to it, and 
deal with the evidence as to the remainmg counts of the indictment. This was 
done with the result that the conviction was upheld on one count only, the 
sentence being reduced : 

Held, by the Judicial Committee that the disregard of an express provision of 
law as to tho mods of trial was not a mere regularity such as could be remedied 
by section 537 of the C:iminal Procedare Code. Such a phrase as “irregularity ” 
is not appropriate to the illegality cf trying an accused person for more different 
offences at the same tine, and those offences being spread over a longer period 
than by law could have been joined together in one indictment, 

"Smurthuaite v. Hannay, ([1894] A.C., 494), referred to. In the matter of 
Abdur Kahman, ((1900)1.L R ,27 Calc, 839), dissented from. 

Nor could such illegal procedure be amended by arranging afterwards what 
might or might not have been properly submitted to the jury. To allow this 
would leave to the Court the functions of the jury, and the accused would never 
haye been really tried at all upon the charge afterwards arranged by the Court. 


* Present : Lords CEANCELIOR (HatsBuny), MAcnacHreN, Davey, RopERtson, 


RO 
190. 
June 26, 28, 


Angast 2 
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Evaramranta Tho trial having been conducted in a manner prohibited by law was held to be 


AyyaR 
D 


KING- 


altogether illegal and the conviction was set aside, 


Eamrxon, Apprat from a decision of the High Court under article 26 of the 


Letters Patent of 1865, which modified the verdict of a jury ina 
case tried in the ‘ Original Criminal Jurisdiction of the Court,’ and 
the sentence pronounced in pursuance of such verdict, and sentenced 
tho appellant to two years’ rigorous imprisonment and a fine of 
Rs. 5,000, and in default of payment of the fine to a further term 
of nine months’ imprisonment. 

The appellant, Subrahmania Ayyar, was superintendent of 
the military accounts department, Madras. One ‘J. I. B. 
D’Santos was supervisor of the same department subordinate to 
the appellant. 

On 8th November 1899 the Chief Presidency Magistrate of 
Madras framed ten charges against the appellant and D’Santos 
for offences under sections 109, 161 and 884 of the Penal Code, and 
committed thom for trial on the said charges to the High Const of 
Madras. The case came on for hearing at the First Criminal 
Sessions for the Town of Madras for 1900, when the appellant 
and D’Santos were jointly charged under the above sections upon 
an indictment which contained seven counts. 

The first count stated as follows :— 

“‘ That they, the said Subrahmania Ayya and the said J. L P. 
D’Santos, being public servants to mit, respectively, deputy examiner, 
Superintendent and supervisor of tho accounts branch of the mil. 
tary accounts department in or abont the mouth of Manh 1898 did 
conspire and combine together and thereafter until the month of 
November 1898 did continue so to conspire and combine, for the 
Purpose of exiorüng money and obtaining illegal gratifications from 
Glerks in the aceounts branch of the military accounts department for 
himself, the said Subrahmania Ayyar, in pursuance of and according 
to which said conspiracy and combination the saidSubrahmania A yyas 
did obtain for himself through the said J. L. P. D'Santos divers 
sums of money, to wit, from ono Kalyana Chetti during the years 
1896-97 and 1898 sums amounting in tho Aggregate to Bs. 680; 
from one Balasundara Mudali the sum of Es. 100 on or about August 
27th, 1896, the sum of Bs. 50 on or about March Ist, 1897, and the: 
Sum of Hs. 100 on or abont May 10th, 1897; from one Srinivasa 
Chari the sam of Rs 100 on or about October 2nd, 1998; and from 
one:Vedachala Ohotti the sum of Bs. 5 in August 1898, the sum, of 


d Bes. 8 in September 1898, the sum of Bs, 3 in Ootoher 1898, and the. 
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sum of Rs.,3 in November 1898, and that they have thereby com- Supzammanta 

mitted an offence punishable under sections 109 and 884 and sections — 4*74" 

109 and 161 of the Penal Code, and within the cognizance of the High _ Kixo- 

Court of Judicature at Madras aforesaid.” kcal 
The second, fourth and sixth counts charged the appellant with 

having on or about 27th August 1896, the Ist March 1897 and 10th 

May 1897, respectively, dishonestly induced one Balasundara 

Mudali to pay to himself through the said J. L P. D’Santos the 

sums of Rs. 100, Rs. 50 and Rs. 100, the first and second of such 

acts being charged as an offence punishable under sections 161 or 

884 of the Penal Code, while the third was charged as an offence 

under sections 109 and 161. 


The third, fifth and seventh counts charged D’Santos with 
having abetted the appellant in the commission of the offences set 
out in the second, fourth and sixth counts, respectively, and as being 
thereby punishable under sections 109 and 161 or 384. 

The case certified under article 26 of the Letters Patent by 
the officiating Advocate-General after setting out the counts of 
the indictment stated so far as it is material for this report as 
follows :— 

* 2 That the said Sulrahmania Ayyar pleaded not guilty to the 
first, second, fourth and sixth counts of the charges framed against 
him, and was tried by the Hon'hle Mr Justice Boddam and a special 
‘ jury between the 1sth February aud 12th March 1900 when the said 

Subrahmania Áyyar was convicted on the first, second and sixth counts 

of the charges framed against him, and acquitted under the advice of 

the said learned Judge on the fourth count, and the said learned Judge 
| thereupon sentenced him to three years’ rigorous imprisonment and a 
fine of Rs. 8,000. 

* 3, That before the jury were empaneiled Mr. Daly, who appeated 
as Counsel for the Crown, moved before the learned Judge that pardon 
should be tendered to D’Santos and that he should be examined as a $ 
witness for the Crown. 
i4“ 4. That the learned Judge thereupon directed that the pleas of 
thej aeused, D’Santos on the various counts of the charges framed 
against; him, namely, the first, third, fifth and seventh counts, should 
be first recorded, before pardon was tendered 

**5. That the said D’Santos pleaded guilty to each of the said 
counts under the advice of Mr Daly, Counsel for the Grown. , 

“6. That the said leaned Judge then proceeded to t&ndgz quidon. 
i pdt said D'Santos under senhon 888 of, the Cximinal Ps 
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Bosganwaxta Code, when it was objected by Counsel for Subrahmania Ayyar that 


the tender of pardon would be ultra vires, firstly, because the offences 
in question were not exclusively triable by tho High Court, and 
secondly, because pardon could not be tendered tothe said D'Sautos 
as he had alre«dy pleade l guilty. 

“7, ‘Nhat the soil le:rued Judge overruled the objection taken by 
Counsel for Sulrıhmama Ayyar and tenderd pardon to the said 
D'santos under sovtion 338 of thy Code of Criminal Procedure, and 
the said D'Santos was examined asa witness for tie Crown on 26th 
and 27th Fubruary 1910 und his evidences was placed by the learned 
Ju Ige betors the jury along with the other evidence in tue caso. 

“R. Phat shen the indict nent was read vut and before plea 
ol jection was taken by ( ounsel fcr Subrabmania Ayyar to his tial on 
the first count on the ground, firstly, th the said count which charged. 
both the acoused with one offence of conspiracy, disclosed no offence 
under the Penal Code ; secondly, that even if it did, it could not be 
trie] at one tril undor sections 233 and 234 of the Code of Criminal 
Pioeodare along with the socord, fourth, and sixth counts; and 
thi dly, that assumi g the said count should be construed as charging 
the sad Subsahmimia Avy.r wit various and distivct offences in 
re-post of several m ttis of dleged extortions of money and illegal 
giatiheations, oxcoeding three iu umber, therein speufied as having 
occurrod between March 1896 and November U ; three of which 
form respectively the subject matter of the second, fourth, aml sixth 
counts against the seid Subralimania Azzar, it could not, under the 
provi inns of secti ms 233 and -34 of the Code of Or minal Procedure 
be tredat one ‘mal, and that such a trial would prejudice the said 
Sulnahm mia Aygar in the view of the jury, and iub urrass him in his 
defence; that the sud objectims were overruled by the learned 
Judge and the indictments were allowed to stand 
allowed to be adduced on bch. 


ani the evi ience 
alf of the Crown in respect of the first 
count which evidence was not relevant to the second, fourth, and sixth 
conuts.”” 

‘The material clauses of the certificate given by the officiating 
Advocate-General were— 


“<q) Thar in my judgment the learned Todge who presided at the 
First Criminal Sessions (f the High Court of Judicature at Madras for 
1900 erred in law in deciding thst it was competent to him to tender 
a pardon to D’Sautos notwith ending that uone of the offences in) 
respect of which the smd Subiahmama Ayyar was being tried Wag 
Within the meaning of the Criminal Procedure Code, exclusively, 
triable by the High Court, and that therefore the learned Jud 
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erred in law in admitting the evidence given by D'Santos as a witness Stpranwanta 


for the Crown after par ion had been tendered to hum and in placing 
the same before the jury. 

* (b) That in my judgment the said learned Judge erred in law 
in not striking out the first ovunt from the indictment but trying and 
convicting the said Subrahmania Ayvar on it and in allowing evidence 
to be adduced by the Crown in respect of the first court as r gards 
matters of alleged extortions of money and illegal gratifications 
therein specified other than those forn ing the subject matter of the 
second, fourth, and sixth counts and placing the u bef re the jury. 

* (o) That in my judgmert tho said learned Judge erre! m law 
iu trying the said Subrahmanta Ayyar on the fir t, se: ond, fomth, 
and sixth counts at one trial.” 

Upon this certificate the caso was heard twice before the Full 
Court of six Judges (Sit Axyotp Wig, O.J., and Sukegaun, 
Davies, Benson, Boppam, and Moore, JJ.). It was heard first 
upon the questions of law, and afterwards upon the facts. 

On the questions of law all the Judges held that the offer of a 
pardon to D'Santos was illegi, but all with the exception of 
Davrrs, J., held that his evidence was still admissible. 

As to the first count, while the Cur Jusircr, and SHEPHARD 
and Boppas, JJ, held that it was good, Bix-ox, Davies and 
Moore, JJ , held that it was bad. All the Judges except Bonna, 
J. held that, whether it was good or bad, its union with the 
remaining counts made the whole indictment bad for misjoinder. 
But all the Judges except Davis, J., who gavea qualified opinion, 
thought that it was open to them to strike out the first count and 
deal with the evidence applicable to the remaining counts. 

On the final hearing upon the tacts, all the Judges were of 
opinion that the appellant should be acquitted on the second count. 
They also agreed in thinking that D’Santos was utterly untruth- 
ful and that no reliance whatever could be placed upon his 
evidence. As to the sixth count, which alone remained, all the 


©, Judges, except Davrzs, J., were of opinion that after excluding 


the evidence of D'Santos and disbelieving, as they did, the 
evidence of Sivachandra, there was enough left to support 
the conviction of the appellant on the sixth count. Davies, J., 
thought that the charge being laid as one of bribery, the 
evidence of Balasundara was the evideuce of an accomplice which, 
according to the invariable practice of the Courts in India, 
required corroboration. As to Sivachandra he seid “Now, 
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Svsnauuasza whether this story be true or false it is no corroboration of 
AAE Balasundara’s story and brings nothing home to the first 
Kne- — goonsed, I therefore find that there is no legal evidence 

ED upon which the sixth count can be supported. Supposing again 
that I am wrong in appreciating the evidence, surely it was 
a case in which the jury might have doubt . . . . and 
might have given the accused the benefit of the doubt.” Then 
he relied on the judgment of the Lord Chancellor in Makin v. 
Attorney-General for New South Wales(1) as showing that, where 
the acoused was entitled to the finding of a jury, it was not 
open to the Court, upon different evidence from that which had 
been before the jury, to pronounce that he was guilty. 

The result was that in modification of the original sentence 
the Court sentenced the appellant to a term of two years’ 
rigorous imprisonment and a fine of Rs. 5,000, and in default of 
payment of the fine to a further term of nine months’ imprison- 
ment. 

The following are the material portions of the judgments 
of the Court on the questions of law :— 

Sra Arnotp Warrz, O.J —The first point of law which is raised in 
the cerificate of the offiaating Advocate-General is with reference 
tothe pardon tendered to tho second accused . . . . . The 
question of the legahty of the pardon warns entirely upon the 
construction of sections 337 and 338 of the Code of Criminal Pro- 
cedure On principle it is difficult to see why the discretionary power 
of the Judge of a Sessions Court or of a Judge of the High Court to 
tender a conditional pardon should, when a case has been committed 
to a Sessions Court or to the High Court, be hmited to cases which 
were, in tho first instance, “exclusively triable by the Court of 
Session or High Court" However, the effect of the words ‘‘such 
offence" in section 338 is to restrict the scope of the section to the 

+ offences referred to in section 337, namely, offences triable exclusively 
by the Court of Session or High Court. The offences in the present 
case were not triable exclusively by a Court of Session or the High 
Court. It hasbeen express'y decided by the Calcutta High Court 
that a Sessions Judge cannot tender a pardon to an accused under 
‘section 338 of the Code of Criminal Procedure when the offence for 
which he has been committed is not triable exclusively by the Court 

p vf Bession — Queen-Empress v Sadhee Kasal(2). On the construction 

1, ož sections 337 and 338 I am constrained to hold that it was beyond 


(1) (1898) [1594] A.C 67 » (2) (1884) LË. Rus 10 Caley, 906, 


ceca 7 tt: 
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the powers of the learned Judge to tender a conditional pardon, and gusaanwanta 


that the learned Judge erred in law in deciding that it was com- 
petent to him to tender a pardon to the second accused. 

‘With reference to the question of the legality of the pardon the 
certificate of the officiating Advocate-General proceeds to state that 
“t therefore” (#¢., by reason of the fact that it was not competent for 
the learned Judge to tender a pardon to the second accused), in the 
judgment of the officiating Advocate-General “the learned Judge erred 
in law in admitting the evidence given by the second accused asa 
witness for the Crown and in placing the same before the jury.” Inmy 
view the question of the admissibility of the evidence of the secound 
accused as a witness for the Crown must be considered independently 
ofthe question of the legality of the pardon. The course of eventa 
at the trial wasthis. On behalf of the Crown an application was made 
that a conditional pardon might be tendered to the second accused. 
The learned Judge declined to consider the application until the second 
accused had pleaded to the charges preferred against him. The 
second accused then pleaded guilty on the first, third, fifth and seventh 
counts of the indictment and his plea was recorded The learned Judge 
then tendered a pardon to the second accused under section 338 of the 
Code of Criminal Procedure following the words of section 337, and the 
second accused was then removed from the dock. ‘This is the state- 
ment of the learned Judge as to what took place at the trial and his 
statement is conclusive. If the learned Judge had made it a condition 
of pardon that the second accused should plead guilty, other questions 
would no doubt have arisen for consideration. The learned Judge 
however made no such condition, and the real question therefore 
which we have to consider is whether, apart from the question of 
pardon, the second accused, in the events which happened, became 
a competent witness forthe Crown. This question is not raised in 
the certificate of the officiating Advocate-General, but inasmuch as 1t 
has been fully argued on both sides, and inasmuch as it is impossible 
for this Court to “review the case” as we are empowered to do by 
article 26 of the Letters Patent without determining this point, I 
proceed to deal with it. 


ta The English practice, when an accomplice is to be called for the 


Gowri, fë either (i) not to include him in the indictment, (ii) to take 
his plea of guilty or otherwise withdraw his case from the jury before 
calling him, (iii) to offer no evidence against him on the indictment 
and take an acquittal before calling him, or (iv) to enter a molle 
prosequi. In the case of Winsor v. The Queen(1) it was held bj the 


(1) (1866) L.R., 1 Q.B., 890, 
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BosRAENANIA Exchequer Chamber on a writ of error from the Court of Queen's 


AYYAR 
> 
Kine. 
EMPEROR. 


Ben:h that whe : two prisoners were jointl: indicted and plead: d “ not 
guilty,” but only one was gnen in charge to the jury, the other was 
an admissible witness altho igh his pl a of “uot guilty ” rema ned on 
the rerord undisposed of. T'nle-s precluded from so doing by any 
express provision of the law of Indi, I should be | repared to arply 
the principle of this decision to the fact- of the present case and to 
hold that, when the second accused had pleaded guilty, as between 
bim nd the Crown, no issue remained to be tried, an! that his 
incompetenoy to give evidence was removed, notwithstanding tbat, 
at the tire he give his evidenco, his plea of guilty remained on the 
record undisposed of. 

In support of the view that the evid-nce of the second accused was 
inadmissible, it has been ar. ued that the plea of guilty, in itself, did 
not amount o aconvition; that at the time he . ave his evidence the 
trial of the second accus-d was not at an end and that ho then was an 
“accused person” and therefore incompetent to give evidene on 
oth. Our attention was drawn to a number o! sections of the Code 
of Criminal Procedure (sections 243, 245, 216, 255, 257, 263 (g) and 
(A), 305, 306, 307, 309, 412 and 562), as showing that the Code of 
Criminal Procedaro contemplates some further proceeding by the 
tribunal before which the admission of guilt is made or the plea 
of guilty is pleaded, before tae admission or the plea becomes a 
“conviction.” The word “conviction” with its cognate expressions 
would seem to be used somewhat l: osely in the Procedure Code, For 
example m section 271 “convicted” seems to mean nothing more 
than “sente: cel," since the Code contains no other provision for 
dealing with an accused person who pleads guilty. It may be that 
it would have been more strictly regular if the learned Judge, after 
recording the plea of guilty, had stated or recorded in set terms that 
he convicted tho second accused on his plea of guilty. But, in my 
judgment, the question of the admissibility of the evidence of the 
second accused ought not to be decided on the narrow and technical 
ground tnat ho had not been “ convicted” in the sense in which the 
word is used in certain sectione of the Code of Criminal Procedure, 
but on the broad ground that when he gave his evidence he was not 
in charge of the jury and no issue remained to be tried between him 
and the Crown. 

_ The authorities relied upon by the defence are in no way in conflict 
with this view. In Reg. v. Hann anta(1) the Bombay High Court held 


(1) (1877) LL.B., 1 Bom, 610. 
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that the evidence given hy a person who had received a pa.don in the Svsnanuaxta 


ca-o of an offence not exclusively triable b: the Corrt of S ssion sas AYTAR 
rs not relevant inasmuch as the witne-s had not been acquitted or dis- Kime- 
ExPEROR. 


charged or convicted. So far as can bo gathered fiom the report the 
wi ness w uld seem to have pleaded “not .uilty.” In any case the 
question of the effect of a plea of guilty was not raised or consid red, 
The same observation applies to the judgments of the Allah-bad 
High Court in Empress of India v. Asghar Alr(1) and Queen-Empress 
v. Kallu(2). The cases in which ıt has been held that, when one of 
two pereons jointly charged pleads guilty, his confession is not admis- 
sible against the other, are illust ations of the proposition that, w! en 
an aceused person has pleaded guilty, nothing remains tu be tried as 
between him and the Crown. In Queen-Empress v. Pahuj(3) A and 
B were charged with murder A plea ed guilty, but he was not 
convicted or sentenced till the conclusion of the trial of B. The 
Sessions Judge took iuto consid: ration as against B a confession made 
by A. The Cout held that afte: A had pleaded guilty he could not 
" be treated as being jointly t:ied with B, and his confession there ore 
was not adinissible as against Æ under section 20 of the Indian 
Evidence Act. In Key v. Kalu latil(A)it was held by tie Bombay 
High Court that a prisoner who pleads guilty at the trial and is con- 
victel and sentenced cannot be said to be tried jointly with other 
prisoners committed on the same charge who plead not guilty: and in 
Venkatasam: v. The Queen'5) where the prisoner at the time he gave 
his evidence had pleaded guilty but had not been sentenced, a Judge 
of this Court decided the same point in the same way. A Divisional 
Bench of this Court has re ently decided (see Queen- #mpress v. Chinna 
Pavuchi(6):, that a trial does not necessarily come to an end with a 
plea of guilty. Using the word trial in its pop lar and not in its tech- 
nical sense this is a proposition which is indisputable. In the 
present case the ‘trial’--in the non-technical sense—of the second 
accused had obviously not come to an end when he gave his evidence 
seeirg that after he had given his evidence he was sentenced on his 
plea of guilty. But the question is not whether his trial had come 
to an end, but whether his incompetency to give evidence had been 
removed. In my judgment when the seo»nd accused gave his 
evidence, he was not an incompetent witness, and an oath could be 
lawfully administered to him. I think his evidence against the first 
accused was rightly aduitted. 


(1) (1879) LL.R., 2 AIL, 260. (2) (1884) I L.R., 7 All, 100. 
(8) (1894) LL.R., 19 Bom., 195. (4) (1874) 11 Bom. H.C.R., 146. 
(5) (1883) I.L.R., 7 Mad , 102. (8) (1899) I.L.R., 23 Mad., 151, 
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SussamiaMa The next question for consideration is whether the first count of 
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the indictment isbad . . . . The count alleges that the two 
accused in the month of March 1896 conspired, and until November 
1898 continued to conspire to extort money and obtain illegal gratifi- 
cations from clerks for the first accused, and that, in pursuance of this 
conspiracy, the first accused obtained for himself through the second 
accused divers sums of money from four individuals, The count 
specifies the moneys thus alleged to have been obtained. For the 
purposes of the question now under consideration it is sufficient to say 
that the sums of money thus specified are more than three in number, 
and that the period during which, it is alleged, these sums of money 
were obtained exceeds one year. The count then charges both 
accused with having committed an offence under sections 109 and 384 
and sections 109 and 161 of the Penal Code. Under the English Law 
the agreement or combination to do an unlawful thing or to do a 
lawful thmg by unlawful means amounts in itself to a criminal 
offence. The only provision in the Indian Penal Code which makes 
the mere combining or conspning without more, a criminal offence is 
contained in section 121-A, which provides :—“ Whoever within or 
without British India conspires to conmit any of the offences punish- 
able by section 121, or to deprive the Queen of the sovereignty of 
British India or any part thereof, or conspires to overawe, by means 
of criminal force or the show of criminal force, the Government of 
Indis or any local Government, shall be punished with transportation 
tor life or any shorter term or with imprisonment of either description 
which may extend to ten years. Explanation —To constitute a con- 
spiracy under this section it is not necessary that any act or illegal 
omission shall take place in pursuance thereof.” Section 107 of the 
Penal Code provides that a person abets the doing of a thing who 
“ engages with another person in a conspiracy for the doing of that 
thing if an act or illegal omission takes place in pursuance of that 
conspiracy and in order to the doing of that thing.” Explanation 2 
to section 108 provides that “ to constitute the offence of abetment it 
is not necessary that the act abetted should be committed, or that the 
effect requisite to constitute the offence should be caused.” Section 
107 does not create any offence. It merely specifies three ways in 
Which the doing of a thing may be abetted. Under this section the 
nee of an abetment of an offence by instigation may be committed, 
although nothing is done as the result of the instigation, but it is a 
‘Recessary fingredient of the offence of an offence by conspiracy that 
at actor illegal omission should take place in pursuance of the con- 
Iepitéty.. (Elus, a charge of abetment of an offence bý «conspiracy 
which did not allege an act done in pursuance of the conspiracy, ‘would, 


p 
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under the Indian law, be bad upon the face of it. Section 108 pro- SosraHsanta 


vides :—“ A person abets an offence who abets either the commission 
of an offence, or the commission of an act which wonld be an offence 
if committed by a person capable by law of committing an offence 
with the same intention or knowledge as that of the abettor.” 
Section 109 provides the pumshment for the offence of abetting an 
offence. It ıs in these terms: —'* Whoever abets any offence shall, if 
the act abetted is committed in consequence of the abetment, and no 
express provision is made by this Code for the punishment of such 
abetment, be punished with the punishment provided for the offence.” 
This section does not say “if the offence is committed,” but “if the 
act abetted is committed.” This shows that in cases of abetment by 
conspiracy a punishable offence has been committed as soon as an act 
has been done in pursuance of the conspiracy. I do not think the 
words “aot abetted” are used in section 109 as a synonym for 
“ offence.” No doubt there are sections of the Penal Code, in which 
the word “ act” is used as meaning “offence” But in section 109 
and in the illustration thereto a distinction seems to be drawn between 
an act abetted, and an offence committed. The first count charges a 
continuous abetment of an offence by conspiracy. The allegations as 
to things done or in the phraseology of the English Law “ overt acts ” 
are not allegations of separate offences, and are not charged as such; 
they are allegations of things done in pursuance of the conspiracy 
which may or may not amount to offences in themselves These acts 
are charged in order that the jury may draw the inference, 1f, in their 
opinion, the evidence supports such inference, that the offence of 
abetment of extortion or abetment of bribery by conspiracy has been 
committed. In my opinion the first count only alleges one offence— 
that of the abetment of an offence by conspiracy. In my opinion, 
apart from the question as to whether changes in the substantive law 
could be effected by the provisions of a Code of Procedure, it was not 
the intention of the Legislature, by the introduction into the Proce- 
dure Code in 1872 of the section which corresponds with section 233 
ofthe present Code, to alter or modify, either as to form or substance, 
the law of abetment by conspiracy as laid down in the Penal Code, 
Further, the proposition that, in laying a charge of conspiracy by 
abetment, the number of overt acts, which can be alleged, is 
restricted to three by reason of sections 233 and 284 of the Code 
of Criminal Procedure is inconsistent with the express provisions 
of section 10 of the Evidence Act, 1872. It has beén objected! 
that the first count contains charges of abetment by conspiracy of two" 
offences—bribery and extortion. Having regard to the bibam d t 
sections 235 (2) and 236 of the Code of Criminal Prog 
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Svrranmaxta 0! jection cannot be sustained. In my opinion the first count charges 
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only one offence, the form in which it is drawn does not contravene 
any of the provisions of the Procedure Code, and the count, in italf, 
is a good count. 

‘Lhe next point of law which has to be considered is the question of 
the legality of the trial of the first accused on the first, second, fourth 
and sixth ovunts at ono trial. As to this the officiating Advocate- 
General certifies that, in his judgment, the learned Judge erred in law 
in trying the first accused on the first, second, fourth and sixth counts at 
one trial In my opinion the indictment, as a whole, is bal for mis- 
joinder, and the learned Juge erved in law in tryi: g the first wecused 
on the first, second, fourth and sixth counts at oue trial The trst 
count charges as against the first accused, the offe.ice of abeunent of 
bribery, or of extortion, by conspiracy. Thisis a distinct offence. The 
second count charges against him a specific act ot bibery or extortion 
committed on 27th August 1846 ‘Lhis is a distinct offence. ‘he 
fourth ount charges ag «met him a specific act of bribery or extortion 
committed on Ist March 1897. ‘his is a distinct offence ‘Ihe sixth 
count charges against him a specifiy chare of britery comm tted on 
1th May 1897. (It was adm tted by the janior Counsel for the Crown 
that it was intended Ly this coant to charge the substantive offence, 
and not the abetmevt ot an ofience, The reference to section 109 must 
betaken to be a clerical enor. Otherwise the count 18 meaningless.) 
The offence charged in the sixth count is a distinct offence. We have 
thus an indictment in which the accnsed is charged with more than 
‘three distinct offences in contravention of sections 288 and 34 of the 
Code of Criminal Procedure. The question then is—can the indictment 
asa whole, be supported on the ground that it charges offences com- 
mitted in one series of acts so connected as to form the same transaction 
within the meaning of section 235 of the Code of Criminal Procedure ? 
I think the answer to this question must be in the negative. If the 

series of acts alleged in the second, fourth and sixth counts of the 
indictment are not themselves so connected us to form one transaction, 
it's obvious that the offouce of abetmont by conspiracy cannot be said 
to have been committed “in one series of acts so conr ected together as 
to form the same transaction.” In my judgment neither the words of 
the section nor the illustrations thereto weuld justify the construction 
of the words “the same transaction ” as applicable to the acts alleged 
in the second, fourth and sisth counts of the indictment in the present 
case. This view, moreover, is strongly supported by authority. I 
need only refer to the cases of Queen- Empress v, Fakirapa(1), In the 
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matter of Luchminarain(lY and Queen-Empress v. Chandi Singh(2). SvsmiuwAxiA 
Section 222 (2) of the Code of Criminal Procedure is an expross SIME 
provision that, when the accused is charged with oruninal br-ach of Kiwa- 
trast, or dishonest misapprop sation of money, it shail be sufficient to E¥PE#% 
specity the gross sum in respect of which the offence is alleged to have 
been committed, and the dates between which the offence is alleged to 
have been committed without specifying particular items or exact 
dates, and the charge as framed shall b^ deemel to be a charge of an 
offence within the meaning of section 244. An express enactment was 
thus considered necessary in the case of a series of acts of dishonest 
appropriation of money, or of criminal breach of trust, to bring the 
case within the scope of section 234. In the absence of any express 
enactment applicable to the facts of ihe present case it seems to 
me that the contention that the acts alleged 1n the second, fourth, 
and sixth counts form the same transaction cannot be supported. 
Moreover, the proviso to section 222(2) shows the intention of the 
Legislature that no further departure from the law as laid down in 
sections 233, 234, and 245 should be made than was necessary for the 
purposes of that particular enactment. * * * * 
At the conclusion of the argument on the points of law raised in the 
officiating Advocate-General's certali ate, 1t was intunated to Counsel 
d that the majority of the Comt being of opinion that the frst count 
oughtto have been struck out of tne indictment, the Court would 
review the case a. ainst the first accused on the evidence on the record 
relating to the charges preferred agaiust him in the se ond and sixth 
counts of the indictment, the first accused having been acquitted on 
the fourth count. An object on was then raised by Mr. Noiton on 
behalf of the defence, that in view of the opimon of the majority of 
the Court that the first count ought to have been struck out ot the 
indictment, it was not competent to this Court to review the case on 
the evidence or any portion of the evidence, and that masmuch as as 
the defence contended) article 26 of the Letters Patent gave no power 
» to order a new trial, the first accused was entitled, on the hnuings of 
the Court upon the points of law, to be a quitted or discharged. It 
i was argued that section 233 of the Code of Criminal Procedure is in 
its terms imperative; that a trial which had been conducted in con- 
traventi n of the provi-~ions of the section was an illega trial- that 
inasmuch as the jurisdiction of this Court was based upon article 26 
of the Letters Patent, the Crown could not pray in aid the provision 
ot section 5,7 of the Code; and that, even if they could, section 537 
applied only to proceedings in which an irregularity had been 
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Bysgamast committed, and not to a trial which was illegal ab wei. In support 
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of this contention the defence relied upon the decisions in the cases 
(amongst others) of Queen-Empress v. Chandi Singh(1), In the matter 
of Luthmwarawm(2), Queen-Empress v. Fakwapa(3), Puhsanki v. The 
Quten(4), and ona passage in the judgment of the Calcutta High 
Court inthe case of Wilraten Sen v. Jogesh Chunda Bhutiachanjse(5). 
The short answer to this contention appears to me to bo that the 
question is not whether any irregularity or illegality in the trial is 
curable, but whether under the powers conferred by article 28 of tho 
Letters Patent this Court has power to review the case notwithstanding 
the irregulanty or illegality. The condition precedent to the exercise 
of the powers conferred by article 26 of the Letters Patent, the grant- 
ing of a certificate by the Advocate-General that in his judgmont thoro 
bas been an error in the decision of a point of law, or that a point of 
law should be farther considered, has been fulfilled. ‘This is tho only 
condition precedent prescribed by the article to the exercise of the 
powers conferred by the article Section 2331s a provision in a Code of 
Procedure, and, im my judgment, a contravention of the j rovisions of 
this section does not render a trial “illegal,” so ae to preclude this 
Court from exercising the jurisdiction confened upon it by article 26 of 
the Letters Patent, if the conditions precedent prescribed by the article 
to the exercise of that jurisdiction have heen fulfilled. 

Tt was also argued that it was not competent for this Court to 
review the evidence inasmuch as, by so doing, we should be usurping 
the functions of a jury, and substituting the judgment of the Court 
for the verdict of a jury. This was the view taken by Mr. Justico 
Bayley in the judgment delivered by him in the case of Reg. v. Naoroje 
Dadabiai(6). The majority of the Court, however, were of opinion 
that they had jurisdiction to review the evidence and pass such 
judgment thereon as they thought fit. In Quam v. Hurribole Chundor 
Glow(7) Sir Richard Garth in the course of his judgment said 
(page 218) :— Apart, however, from section 167 of the Evidence 
Act, I think that, under article 26 of the Letters Patent by virtue of 
which this case has been submitted to us for review, we have a right 
either to quash or confirm the conviction, as we may think proper, 
The section enables the Court, after deciding upon the point reserved 
ox terti&ed, to pass such judgment or sentence as it may think ight. 
Viythereforo, upon reviewing the whole case, we are of opinion that, 
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upon the evidence properly received, there is sufficient ground to gvaranmama 
convict the prisoner, I consider that we ought to allow the conviction AE 
to stand.” Kine- 

In Znperatriz v. Pitamber Jina(1) the Bombay High Court took thọ  É't*zson. 

same view. In Queen-Empress v. O Hara(2) a Full Bench of the 
Calcutta High Court, after hearing argument upon the point, held 

that it was competent for them in dealing with a case under the 

Letters Patent to review the case upon the evidence, notwithstanding 

that at the trial there had been improper reception of evidence and 
misdirection by the learned Judge who tried the case. Thus in 
Bombay and Calcutta it appears to be now settled law that it iq 
competent for a Court dealing with a case under the Letters Patent, 

to review the case on the evidence properly admissible at the trial. 

The defence has been unable to call our attention to any decision or 

dictum, where the question before the Court has been tne powers of 

the Court under the Letters Patent which is in conflict with the 
established practice in Calcutta and Bombay, excepting the judgment 

of Mr. Justice Bayley in Reg. v. Navrop Dadabha(3). With regard to 

Mr. Justice Bayley’s judgment it is to be observed that for the purposes 

of his judgment he appears to have assumed that section 167 of the 
Evidence Act did not apply to criminal cases. It is now well settled, 

as was conceded by the defence, that section 167 applies to criminal 

as well as to civil proceedings. The argument for the defence, so far 

as the question of the improper admission of evidence 1s concerned, 

is inconsistent with the express words of section 167. The defence, 
however, contended that the decisions to which I have referred above 

ought not to be followed, having regard to the judgment of the Court 

for the consideration of Crown Cases Reserved in The Queen v. Gibson, 4) 

and that of the Judicial Committee in Makin v. Attorney-General for 

New South Wales(5). The former case was decided before the decision 

of the Calcutta High Court in The Queen-Hmprese v. O’Hara(2\. The 

latter was after that decision. As regards the latter case the question 

turned on the construction of a section of the New South Wales 
Criminal Law Amendment Act, 1883, which is taken almost word for 


» | word from section 2 of the Crown Cases Act (11 & 12 Vict. cap. 81). 
‘Dhi#+ section does not give to the tribunal to whom the points of law 
^ are referred powers to ‘‘ review the case.” The English Legislature in 
enacting article 26 of the Letters Patent might have followed closely 
the provisions of the Crown Cases Act ‘They did not thick fit to 
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es section of the Statute which evidently served as a model was not an 
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accidental variation, but had reference t» a substantial difference in 
the circumstances. The Court for the consideration of Crown Cases 
Reserved having regard te the function which it has to perform has no 
need to have any record of the evidence in the case before it save so far 
as is req tired to exvlain how the reserved points of law came to be 
raised A cas» stated is sufficient for the purpose Anything like an 
examination or weighing of the evidence is not necessary, because the 
Court does not assume the function of a jury. Leyislating for this 
country, the framers of the Letters Patent found that they had to 
provide fora ditterent stat- of things, because they presumably had 
before them the Fvidence Act of 1855, section 57 ot which casts upon 
a Court dealnz with objections to the admissibility of evidence admit- 
ted in another Court who-e de.isi»n is under consideration, the duty 
of appreciating tre weight of the evidence which remains after that 
wh h onght not to have been admitted is put aside. The Oourt is 
enjoned not to reverse the decision ir the residuum of evidence is 
suffia nt to ju tity t e decisio 1, oi 1f the decision woul! not have been 
affected by rhe adim-sion or evid nce improperly rejected, 

If we are right in holding, as has been frequently held, that + is 
se tion applies to docisio vs 1n criminal m atter:, the dep ture from the 
phraseology of the Statute of 1448 : explained, Obviously a caso 
stited by the Judge would not avail and noth ng short of a review of 
the whole evidence would suffice if the ourt is to be placed in a 
position to co nply with the provisi ms of the Evidence Act. I cannot 
acce te to the arga noit that, notwithstanding the fact that the Legis- 
lature in the Letters Piteit departed from the model of the ! rown 
Cases Act and intiodu ed cortain words giving a power to review the 
case, the section is nevertheless to be construed as if the powers of 
this Couit, in dealing with a case under article 2» of the Letters 
Patent, were n» greater than the powers of the tourt for the considera- 
tion of Orowi Cises Reserved. In Qusen-Empress v. Ramchandra 
Govind Hrrehe(1) it was held by the Bombav High Court in 1895 that 
the law as settled in England by Ihe Queen v. Gibson(2) and as stated 
by the Privy Couuel m Makin v Avtorney General jor New South 

Wales3) with reference to the gi iting of new trials when evidence 
has been improperly «duntred does not apply to India, and that whep 
part of the evidence which had been allowed to go to the jury was 
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held to be inadmissible, it was open to the High Court in appeal Sosransanta 
either to uphold the verdict upon the remaining evidence on record, AYAR 
or to quash the verdict and order a new trial A different view, _ Kine- 

however, was taken by the Calcutta High Courtin Wafadar Khan v. P. 
^ Queen-Empress(l) It is not necessary to express an opinion as to 
which of these two conflicting decisions, with reference to the powers 
of a High Court as a Court of Appealin cases where evidence had 
been improperly admitted, is right. It is sufficient to say that in my 
judgment neither the decision of the Court for the consideration of 
Crown Cases Reserved, nor that of the Judicial Committee apply when 
the Court is acting in exercise of the powers conferred upon it by 
article 26 of the Letters Patent The real intention of the Legis. 
lature in article 26 is not easy to determine, but I think the 
construction which has been placed upon it by the Calcutta and 
Bombay High Courts is the right one. It is at any rate consistent 
| with the words of the article, and it seems suitable to the special 
i circumstances in which the administration of the criminal law is 

carried on in this country. 

I think the objection which has been raised as to our jurisdiction 

to review the case upon the evidence should be overruled. 
E Suzrnanp, J.—Agreeing generally with the judgment of the Chief 
Justice, I intend to confine my observations to the question raised 
with reference to the first count of the indictment In this particular 
case the question has become comparatively unimportant in Ycon- 
sequence of the fact that the majority of the Court are agreed that as 
the four counts cannot stand together, the first count must be struck 
{ out Stall, as the question has been fully argued, I think I ought to 
z explain my views on the matter. If Ihave rightly understood the 
arguments on behalf of the prisoner, two distinct points are made 
against the first count. One point is that the count charges, not one 
but, several offences; the other and more generally important point 
isthat a count charging a conspiracy to commit one offence and 
averring the doing of acts in pursuance of that conspiracy which 
amount to offences is not a good count according to the Indian Penal 
Code. 

As regards the first point, it 1s urged on behalf of the Crown that 
what is charged is one conspiracy and not several conspiracies, and 
that the allegation of acts done in pursuance of the conspiracy are 
not allegations of offences committed, and that, therefore, it is wrong to 
say that more than one offence is charged. It seems to me that this is 


aw 
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Sonnanvata the right view. Whether, in fact, thoro was ono engagement and uot - 
ATYYAR — several successive engagements, whether such 2 conspiracy as is 
Eis. charged is likely to bo proved to the satisfaction of a jury, and 
EMPEROR. whether it is wise or fair for the ‘prosecution to make such a charge 

where evidence of offences committed in pursuanco of the alleged 
conspiracy is forthcommg-—íthese are matters with which wo ere nof 
s ^ now concerned The simple question is whether the words in the 
count indicate one offence or more than ono. If the count after 
averring the conspiracy had gone on to allege that acts not in them- 
selves criminal had been done in pursuance of the conspiracy, it 
could hardly be questioned that the only charge mado was that of 
combining together to obtain money in an illegal manner from the 
derks of the department. It could not then have been urged that 
ecause the clerks wore numerous, or because the agreement was 


maintained for a series of months that there were in fact several 
agreements. The evidence might have shown that that was the case, 
but that, as I have said, is a matter which does not concern us. Let 
me put the case of a man mstigating another to do an act which may 
result oris intended to result in the death of several persons at the samo 
tme, supposing that, in faot, nothing more is alleged to have been done. 
‘According to the Penal Code mere instigation without more may be 
charged as an offence. Cau st be said that, although the instigation 
consisted of onc single act done at ono moment of time, it must be taken 
that there were several instigations each of which should be charged 
, separately? It appears to me that as there may be one instigation 
to commit several crimnal acts, so thero may be one conspiracy to do 
such acts—an engagement in a cmminal partnership—and that is 
whatthe first count charges. ‘The count goes on to aver in conformity 
with the requirements of section 107 the acts done in pursuance of the 
conspiracy. It cannot be said that these acts, whatever may be the 
character of them, are charged as criminal The gist of the averment 
is that they are acts done in pursuance of tho conspiracy—acts which, 
under section 10 of the Indian Evidence Act, are relevant for the 
purpose of proving the alleged conspiracy. 

It was suggested from the Bench, I think, and not at the Bar that 
the reference in the count to section 109 of the Indian Penal Code indi- 
cating the offence abetted had been committed, shows that the intention 
was to charge several offences. The question whether section 109 or 
section 116 should be named is only material with reference to the 
sentence. If, by mentioning section 109, it was intended to allege 
that one of the two prisoners had committed the offences which were 
‘the object of the conspiracy, then no doubt the count wonld"be open, 
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person, but I do not think that was intended. The obtaining of gopeaumanta 
à moneys which is averred as the act done in furtherance of tho ^ AYTAR 
conspiracy is, within the meaning of section 109, an act committedin Ke- 
consequence of the abetment; and although it must almost necessarily EYPEROR. 
have been itself a criminal act, it is not described in sush terms as to 
make it criminal. If the first count had been the only count, and the 
prisoner had been sentenced under section 109 to a punishment which 


li could not have been adjudged under section 116, I think the sentence 
i 


would have beon wrong, for the reason that the commission of the 
completed offence was not distinctly charged against him. 

The main argument on behalf of the prisoner was based on tbe 

b proposition that conspiracy is a crime unknown to the law of India. 

That is a proposition which has to be examined exclusively with 

reference to the language of the Penal Code, and without regard to 

the provisions of the Code of Criminal Procedure; for it is not sug- 

gested that the latier Code, either the present Code or its predecessor 


|] of 1872 has in any respect altered the substantive law. It is said 
Ni that the framers of the Indian Penal Code have. by treating conspirady 
i as a mode of abetment, evinced thoir intention to break away entirely 
f from the Enghsh law, and that therefore no light on the subject can 
4 be derived from that source, I do not think this is the case The 


points in which the law of England resembles the law of the Indian 
Penal Code appear io me to be quite as important as tho differences, 
According to Enghsh law conspiracy consists in ilio agreement of two 
or more persons to do an unlawful act, or to do a lawful act by unlaw- 
ful means. Dismissing the second alternativo and substituting in the 
first * criminal" for * unlawful" the Penal Code designates as an 
offence the engagement between two or more persons in a conspiracy 
to commit an offence. ‘The verb ‘‘conspire” is not used, and the 
offence is not called conspiracy, but in substance it is the engagement 
in a conspiracy or the conspiring which is the offence. Itis none 
the less so because the constituents of the offence are found in two 
sections of the Code and not in one as is the case with section 121-A. 
It is true that in order to charge the offence of conspiracy under 
chapter V the prosecution must aver and prove, what is not necessary 
to aver and prove under section 121-A, that an act has been dono in 
pursuance of the conspiracy. Here there is a departure from English 
law, but the importance of the differenco is greatly diminished by the 
fact that the Court has power in England to order the overt acts or 
particulars of the conspiracy to be stated for the benefit of the prisoner. 
Although a person cannot be convicted of abetment by conspizaay 
unless it is proved that an act, was done in furtherance f ste 
sggnspizacy the fact remains that it is the agreement which, 
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Suprawmanra the offence, and this. I think, is shown by the circumstance that if 


AYYAR 
L3 
Kia- 
EMPEROR 


one ofa dozen conspirators does such an act the rest may be convicted 
although they were absolutely ignorant of what was done- (see the 
illustration to section 10 of the Evidence Act) When once the 
conspiracy has advanced to such a pomi that acts in furtherance of 
it have boen done by any member of the conspiracy the offence is 
complete, and I cannot understand why it should cease to be chargeable 
as such, because other offences have also been comuntted. In 
other words, I think that a man remains chargeable as an abettor, 
although ho may also be chargeable as having committed the offence 
abetted. The cases may be rare but still cases may well happen in 
which 1t may be expedient or comparatively easy to prove the con- 
spray and almost possible to prove that the offence or offences 
which the conspirators had in view were committed. In my opinion, 
therefore, a count charging conspiracy 19 not bad in law, because in 
the averment of acts done 1t alleges acts which might themselves be 
charged as substantive offences. So long as one engagement or 
conspiracy is alleged and that only is the distinct offence charged, I 
do not think the count offends against the provisions of the Criminal 
Procedure Code, because other offences are averred as acts done in 
pursuance of the conspiracy 
Bansos, J —I concur in the judgment which has been delivered 
by the learned Chie! Justice iu the various points of law which have 
"been raised before us, except ın regard to the legality and prupriety 
of the first countof the charge, Inmy opinion that count is bad in law 
in that it offends against the provisions of the Code of Chiminal 
Procedure which are designed to protect an accused person against the 
danger and difficulty of having to defend himself against a multi- 
plicity of charges at one and the same trial The contention that the 
count is drawn in accordance with the practice and procedure which 
obtains in the Oriminal Courts in England 1s beside the mark, since the 
Criminal Procedure Code is not in force in England, and the law of 
procedure in the Criminal Courts of the two countries differs in many 
respects. The procedure of the Courts in India is regulated by the 
Criminal Procedure Code, and it is by its provisions that the validity 
of the charge must be determined. 
ij ae ed e ie Se a in “t for every distinct offence 
y Hl shall be a separate charge, and 
every Er charge shall be tried separately except in the cases 
mentioned in sections 234 » 
pus wan A qnse rimi ja 
are those in sections 234(1) and 286(1 S P PRESA 
). Section 234 provides that 
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when a person 1s accused of more offences than one of tho same kind Susrauwanta 
committed within the spaco of twelve months from the first to the last — 4T'^* 
of such offences, he may be charged with, and tried at one trial for, Kixc- 
any number of them not exceeding three;” and section 285(1) ^ "9" 
provides that “If, in one series of acts so connected together as to 
form the same transaction, more offences than one aie committed by 
the same person, he may be charged with, and tried at one trial for 
every such offence." Thus, the fundamental rule is that for each 
offence there must be a separate charge, and each charge must be 
dealt with in a separate trial; but, as exceptions to this rule, several 
offences committed by the same person in one and the same 
transaction may be tried together, as may also not more than three 
distinct offences of the same kind all committed within the space of 
one year. 

Does the first count comply with these conditions ? Shortly stated 
it is as follows :—That you Subrahmania Ayyar and D’Santosin March 
1896 did conspire and combine together, and thereafter until Nov- 
a ember 1898 did continue to conspire and combine for the purpose of 
extorting bribes for Subrahmama Ayyar, in pursuance of which con- 
spiracy Subrahmania Ayyar did obtain for hımself through D’Santos 
divers sums of money, from various persons at various times, and 
thereby committed an offence punishable under sections 109 and 384, 
and under sections 109 and 161 of the Indian Penal Code. Four per- 
sons are named as having paid the bribes The first of these is said to 
have paid (an unstated number of) sums aggregating Rs 680 in the 
course of the three years 1896—1898 ; the second is said to have paid 
three sums, the third one sum, and the fourth four sums on various 
specified dates. Here it is necessary to bear in mind the distinction 
between the English and the Indian law in regard to conspiracy. 
Under English law the mere agreement to commit an ofenceis itself 
an offence, but under the Indian Penal Code this is not so except as 
regards certain offences against the State under section 121, Indian 
f Penal Code. So far as other offences are concerned conspiracy is 
hy dealt with merely as one of the modes of abetment, and the mere 
i agreement or conspiracy to commit an offence is not an offence unless 
some act or illegal omission takes place in pursuance of the agreement 
and in order to the commission of the offence (sections 107 and 108). 
7 The act need not be a Oriminal Act, still less the offence abetted. It 
is enough if any act is done in pursuance of the conspiracy and in 
order to the commission of the offence abetted. If the offence abetted 
is committed in consequence of the abetment, the punishment is the 
same 4s for the offence abetted (section 109) Even if the offence is 
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Susp Amaxt not committed in consequence of the abetment, still the abetment is an 
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offence and may be pamshed under secions 115 and 116, though less 
severely than in the former case 

Let us now consider the first count of the chage agamst the 
accused. 

The learned Advocate-Gencral contends that what is charged m 
this count 1s merely a singlo conspiracy or agrcemont to extort bribes, 
and that though the conspiracy continued for some two yems and 
aight months, and was cvidencod Ly the payment of many sums of 
money by various persons and at various times during that period, yet 
only one offence is charged, viz, a conspiracy to ovtort bnbes, In my 
judgment, however, itis difficult to accept this contention. li the 
allegations in the count are analysed they seem to set forth not a 
single agreement to evtort, but a somes of such agreements extending 
over nearly threo years. liis not contended, nor 1s 1t possible to con- 
tend, that thoro was from the Legmmng a conspiracy to ostort all the 
various sums mentioned in the charge. ‘There was only an agreement 
to oxtort moncy goncrally at fust, and from time to time there- 
after as opportunity arose, there were futher agreements or con- 
spiracies to extort the paxticulas sum or sums then an view. This, I 
think, is the only meanmg which can with accuracy he attached to the 
words ** did thereafter continue to conspire” The words cannot retor 
gto a single agrooment, but must refer toa succession of agreements. 

No doubt the agreements to extort the particular sums may have boon 
in pursuance of an original arrangement, but each agreement to extort 
any sum followed by an act in pursuance of the agre ment was hy 
itself a separate and comploto offence of abetment of cxtortion and 
might have been charged by itself as such offence. If oach of these 
agreements had beon separately charged, not more than three of them 
(occurring within one year) could havo been tied together at one trial 
in accordance with section 234 of the Criminal Procedure Code. But 
the prosseution, by treating tho first count as if it refered to a single 
offence only, has let m evidence in regard to what is in reality a series 
of many offences, and has thus rendered the protection designed by 
sections 233 and 234 nugatory. The prosocution cannot, in my 
judgment, get rid of the fact that a series of Separate agreements or 
conspiracies are charged, by saying that those conspiracies were in 
pursuance of an original arrangement. The charge is not only that 
there was a conspireoy in March 1896, but that, thereafter, during 
nearly three years, the accused did continue to conspire, and in 
urguanoo of tha samo, did obtain various sums of money at various 
3o 1k 
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times and from various persons. Each time they conspired and gossimrai 


obtained money in pursuance of the samo there was a separate and 
complete offence. 
It is easy to understand that there might be a conspiracy consist- 
ing ofa series oi agrcements, oxtending over years, to commit a 
single offence as the final outcome of the conspiracy. Such a 
f conspiracy might well bo called a continumg conspiracy. So long as 
i 1t was a conspiracy only, no offence would, under the Indian law, be 
committed; but as soon as an act was done in pursuance of the 
. conspiracy, and in order to commit the offence abetted, then the 
offence of abetment of an offenco would be complete, and there would 
i be only a single offence of abetment, though there had been a series of 
agueements leading up to ıt. In the same way there might be a single 
agreement to commit a number of offences. Such agieement (when 
followed by an act in pursuance of tho agreement and in order to the 
commission of tho offence) would bo a single offence, not a series of 
d offences. But neither of these is the hind of conspiracy charged 
Á against the accused in the presentcasc Here there are alleged a 
| * series of acts from March 1896 to November 1898, done in pursuance 
of the series of agreements implied in tho words “ did continue to 
i conspire and combine." This sere» of agreements, followed by a 
series of acts done in pursuance of the agreements, coustitutes, in my 
judgment, a series of separate and complete offences, for each of which 
a separate charge ought to have been framed unde: section 233 of the 
Criminal Piocedme Code. A number of such offences cannot be 
charged together by saying that they evidence a contmumg con- 
spiracy to commit offences of the kind generally, since to do so would 
render nugatory a protection given by section 233 Three of these 
charges (but only three) provided they occurred within one year from 
first to last, might have been tried at one tral under section 234, 
Criminal Procedure Code. As there were m reality many more than 
three of these offences involved in the first count, and as they were 
spread over a longer period than one year, that count is, in my opinion, 
bad in law. 

Tn dealing with this first count I have proceeded on the supposition 
that the acts referred to therein are not necessarily offences The 
argument would be good, even though all the acts were innocent in 
themselves. There can, however, be little doubt but that the acts 


charged in the second, fourth and sixth counts as separate offended, 


i 
character, while the reference in the count to section 109, Indian; 
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referred to wore in themselves offences. Three of the acts aro, in fact, 
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Sveraunanra Code, indicates that the offence abetted was actually committed If the 


acts were in themselves offences, the argument against the propriety 
of the first count becomes the more cogent. The exception provided 
in section 235(1) has, in my judgment, no application to the facts of 
the present case since it 1s impossible to hold that the series ot acts to 
which I have referred were so connected together as to form “the samo 
transaction ” within the meaning of that section. There were at least 
four sets of transactions connected with the payments made by the four 
persons namedin the count, and the only connection that appoars 
between the transactions is that in each case the blackmail was paid 
to the same persons, viz , the accused. 

In the result, then, the first count of tho charge is, in my judgment, 
bad in law in that it offends against the hmitation imposed by section 
283, Criminal Procedure Code * * ^ * 

Moons, J.— — . . In my opimion the objection raised to the 
fist count is a valid one, and it must be held that that count was bad 
in law. (Alter stating the count the learned Judge continued :—) 
It was, therefore, charged against the prisoners that they had made 
forty-one illegal collections from four clerks on forty-one distinct 
occasions dating from March 1896 to November 1898. Such being 
the case, it appears to me that it must be held that the prisoners were 
in fact charged on the first count with having committed forty-one 
distinct offences of abetment of extortion where the extortion was 
committed in consequence of the abetment on forty-one different 
occasions ranging over a period of two years and eight mouths and 
of having committed forty-one similar distinct offences of abetment 
of bribery, and that the first count is therefore bad as having been 
framed in contravention of sections 233 and 234 of the Criminal 
Procedure Code, which provide that there must be a separate charge 
for every distinct offence, and that not more than three of such 
offences, and those three committed within one calendar year, shall be 
charged and tried at one trial An attempt has been made to show 
that the count is good, as framed, by the argument that the several 
acts of extortion or bribery there set out should not be looked on as 
distinct offences but merely as illustrations showing tho general 
nature of the acts committed by the prisoners in pursuance of the 
agreement or conspiracy entered into between them. It is also con- 
tended that it is not alleged in the count that the several sums there 
set forth as having been received by the conspirators were extorted 
by them or received as bribes. It is urged that they may have been 
taken as presents without any dishonest or improper intention, and 
that there is no allegation to the contrary in the count. It does not 
^ppoir to me that there is any force in these arguments. The seyeral 
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acts of extortion and bribery set out in the count are not there men- Susmauwanza 


tioned as being illustrative of any other distinct specific act of 
extortion or bribery, but are there entered as the several acts of extor- 
tion and bribery, the commission of which was abetted by the prisoners 
by conspiracy. It also cannot be admitted that the count leaves it 
an open question as to whether the several sums were extorted or 
obtained as bribes or were received innocently as presents. It is there 
distinctly charged that the accused persons entered into a conspiracy 
to extort money and receive illegal gratifications, that in pursuance of 
that conspiracy they received certain sums. and that they thereby 
committed offences under sections 109 and $84 and 109 and 161 of the 
Indian Penal Code If the acts abetted, «e, acts of extortion and 
bribe-taking, were not committed in pursuance of the conspiracy and 
nothing more followed than the innocent receipt of presents, a charge 
under section 109, it is clear, could not be sustained. I futher cannot 
find in either the Code of Criminal Procedure or the Law of Evidence 
any warrant for setting out & number of acts as illustrative (whatever 
that may mean) of the main offence charged and then admitting a mass 
of evidence to prove the commission of these so-called illustrative acts. 
Such a procedure is, in my opinion, irregular and illegal. It is also 
urged that the several acts of extortion and bribery mentioned in this 
count should not be locked upon as being there set forth as separate 
offences of extortion and bribery carried out in consequence of abet- 
ment by the prisoners, but as overt acts committed in pursuance of 
the conspiracy into which itis alleged that the prisoners had entered, 
which are accordingly set out in the count as showing the existence of 
the conspiracy. The flaw in this argument, to my mind, is that it 
appears to be founded on the assumption that the offence with which 
the prisoners are charged is conspiracy. The charge has, in fact, as 
will be found by a reference to similar charges set forth in Archbold’s 
* Ploading and Evidence in Criminal Cases,’ been framed as if it were 
a charge of conspiracy drawn up under the law in force in England, 
although it is, in my opinion, very doubtful if even under the English 
law such a count as this could be held to be good. In India, however, 
there is no such offence as conspiracy, with the single exception of 
conspiracy to wage war against the Queen (section 121-A, Indian Penal 
Code). What the prisoners are charged with is not conspiracy as 
such, but with having by conspiracy abetted the commission of forty- 
one distinct acts of extortion or bribery, which acts were committed iu 
consequence of such abetment. Such a charge would, in my opinion, 
require to be set out in forty-one separate counts. It is further con- 
tended that the series of acts alleged to have been committed by the. p 
prisoners were so connected together as to form one transaction and, 
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Criminal Procedure Code, have been charged with and tried at ono 
trial for all such offences. It appears to me, howover, that it cannot 
possibly be held that forty-one acts of extortion or taking of bribes 
from four persons committed at various dates for a period of ovor two 
years were so connected as to form one transaction. 

For these reasons I am of opinion that the first count of the charge 
now under consideation must be held to be bad; on the othor 
questions raised in the certificate of the officiating Advoonto-Gonoral 
I concur with the judgment that has been pronounced by the learned 
Chief Justice. 

Davs, J—The first point for our consideration on tho certificate 
of the officiating Advocote-Goncral, is whether the tonder of a padon 
io D'Santos, second accused in the case, by the learned Judge who 
prosided at the trial was legal, and 1f it was not legal, whether the 
evidence given hy D'Santos under colour of the pardon was admissible. 
On tho first part of the question I am in agreemont with my learned 
colleagues that tho tender of the pardon was illegal, inasmuch as the 
offences that were being tried wero not offences exclusively triable by 
the High Court. Section 888 read with section 337 of the Criminal 
Procedure Code is conclusive on the point. But as to the second part of 
the question I am unable to agreo with them that the evidence given 
by D'Santos was nevertheless admissible. It is quive certain that 
when D'Bantos gave his evidence he was not a convicted person, for 
it is only to a person under trial that a pardon can be tendered by a 
Judge. It is true that D'Bontos had at the time pleaded guilty of the 
charges, but the learned Judge’s record shows that he had not been 
convicted on that plea, and, in fact, he was not convicted until after 
his pardon had been forfeited, which was after he had given his 
evidence. It is also certain that at the time D'Santos gave his 
evidence he was not an acquitted person, nor had he been discharged. 
It follows, therefore, that he was still an accused person under trial 
awaiting judgment of either acquittal, conviction, or discharge. Thus, 
being an accused person in the case he could not, at tho same timo, be 
a competent witness therein, save and except that he was giving his 
evidence under a legal tender of pardon. The pardon tendered here 
being illegal, D'Santos was otherwise incapable, so long as he stood 
accused and unconvicted in the case, of giving evidence on oath 
(section 342, Code cf Criminal Procedure, and section 5 of the Oaths 
Act, 1878). I therefore hold the evidence inadmissible on this technical 
ground that it had not the sanction of a valid oath or affirmation. 
Apart from this, however, I consider that the circumstances undor. 
whith D’Santos’ evidence was given altogether vitiated it, n: 
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given by him under the false impression that he was a pardoned gusrauwayta 


person, not as a person expecting sentence on his plea of guilty. The 
^ statements made by D'Santos were mado under the inducement of a 
pardon, and were therefore not made freely as by a solf-condemned 
wan. He was ciouching under the shelter of a pardon, and not man- 
fully making a clean breast of lus guilt fearless of consequences. 
Had D’Santos been aware that the pardon that ho had accepted was 
of no avail to him, who can tell, under such altered circumstances, 
what ovidence he would have given, it ho had given amy? The view 
I'am taking of tho absoluto inadmissibilty of the evidence of 
+  D’Santos is the view taken by two learned Judges of the Bombay 
High Comt, Melvill and Kemball, JJ., in Reg v. Hanmanta(1). 
Though my learned colleagues hold differently they have practically 
put aside the evidenco of D'Santos as of no value: so it 19 unnecessary 

for me to labour the point further. 
The second question for our consideration is as to the legality of 
the first count of tho indictment with which I proceed to deal. My 
À. opinion on this mattor is in accord with the opinions of Benson and 

Moore, JJ. 

(After stating the first count and the charge that the two accused 
thereby committed an offence punishable under sections 109 and 
? 384, and sections 109 and 161 of the Penal Code, the learned Judge 
continued) :—A reference to these sections will show that the charges 
against the accused were the abctment of oxtortion and the abetment 
of taking illegal gratification, and that the offences abetted had in each 
case been committed in consequeuce of the abetment. For such is the 
force of section 109 of the Penal Code. Now, the question becomes 
material, by whom were the offences committed. If it was by the first 
accused it is obvious that he could not be charged with abetling 
offences committed by himself. The abetted person is, and always 
must be, a different person from the abettor. For instanco, the 
N official who takes the bribe cannot be the abettor of the offence. He 
is the offender, and it is the porson who offers the bribe who is 
4 the abettor as shown by illustration (a) to section 109 of the Indian 
Penal Code. The illustration (c) of the same section further elucidates 
the point. lt runs as follows:—“.4 and B conspire to poison Z A 
in pursuance of the conspiracy procures the poison and delivers it 
to B in order that he may administer it to Z. B in pursuance of the 
conspiracy administers the poison to Z in A’s absence, and thereby 
causes Z’s death. Here B is guilty of murder. A is guilty of 
abetting that offence by conspiracy and is liable to the: punishment 
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Scsnamuara for murder.” This shows that when only two persons conspire to 


ATYAR 
D 
Kine- 
EMPEROR. 


commit an offence and one of them commits the offence, he is guilty of 
that offence and it is only the other who is guilty of the abetment. 
I do not suggest that two persons could not be charged with conspir- 
ing thet one or the other of them should commit an offence, and I 
think such a charge would be good in a case where the offence was 
not committed, But when the offence is committed by one or the 
other of them that one ceases to be an abettor and becomes the 
principal, by which I mean the person who actually commits the 
offence abetted; and he must therefore be charged with the com- 
mission of the offence abetied, and not with the abetment thoreof. 
In this case itis certain from the particulars given in the first count 
and in the succeeding counts, second to seventh, that according to the 
prosecution the first accused was the principal offender and that the 
second accused alone was the abettor. The first accused was 
therefore wrongly charged jointly with the second accused with the 
offence of abetment by conspiracy. ‘Lhe first count is consequently 
bad on account of this misjoinder. It is also bad for multifarious- 
ness. The patent fax in the count, namely, charging the commission 
of the two offences,—(1) of the abetment of extortion, and (2) the 
abetment of bribery as one offonce—is not as harmless as it would at 
first sight appear to be If the prosecution really meant to charge 
a conspiracy in respect of only one of the offences, extortion or 
‘bribery, they should have struck out the other. But, as the charge 
was left to stand, the accused had no notice whether the several 
overt acts alleged against them were instances of offences of both 
bribery and extortion or of one of those offences exclusive of the 
other. In the former case the charge would be inconsistent, as 
bribery and extortion are two entirely distinct offences under the 
Penal Code, one falling under chapter IX “ offences by or relating 
to public servants,” and the other under chapter XVII “offences 
against property,” and a conviction on the same facts could not have 
been had on both charges together, but only in the alternative. In 
the latter case the accused had aright to be told which of the nine 
alleged illegal payments wore obtained by bribery and which by 
extortion. There was thus a marked vagueness in this omnibus 
charge. Had it been made more definite in the mattors referred to, 
its multifariousness would have been apparent on the face of it, A 
fuller oxamination of it will, however, 


r ; sufficieutly disclose how 
radically bad it is in that respect. The first of the nine illegal 


payments relates to an aggregate sum of Rs. 680 said to have been 
paid by one Kalyana Ohettiin the years 1896, 1897 and 1898. No 
details are given of the exact or approximate dates of the payments 
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or of the several amounts paid, but we are informed that the evidence gunranManta 


of Kalyana Chetti would show that some thirty separate payments 
extending over a period of two and-a-half years were made, every 
separate payment constituting a separate offence. The general law 
is that for every distinct offence there shall be a separate charge, and 
every ‘such charge shall be tried separately (section 233, Code of 
Criminal Procedure). But under the next section (234) a person may 
be tried at one trial for not more than three offences, if those three 
offences are of the same kind and are committed within the space of 
twelve months from the first to the last of them. Here however we 
have thirty offences not shown to be of the same kind and extending 
over two and-a-half years, which there is nothing to jushfy. The 
special provision in section 222, clause (2) of the same Code, for the case 
of criminal breach of trust or criminal misappropriation of money 
whereby a gross sum is allowed to be stated in the charge without 
specifying particular items or exact dates, is not epplicable to this case 
which is one of bribery or extortion, and even in the excepted case 
the time which the gross sum may cover is limited toa year. The 
other eight items of the alleged illegal payments do not offend in 
respect of want of details, but they do in respect of time, ranging from 
August 1896 to November 1898. The second, third and fourth items 
are sums of Rs. 100, Rs. 50 and Rs. 100 said to have been paid by 
one Balasundara Mudali in August 1896, March 1897, and May 1897, 
respectively, and they form the subject of the specific charges against 
the two accused in the six other counts of the indictment. The fifth 
item is a sum of Rs. 100 said to have been paid by K Srinivasa Ohari 
in October 1898. The remaining items (6, 7,8 and 9) are small 
sums, two of Rs. 5 and two of Re. 3 said to have been paid by one 
O. Vedachalam in August, September, Ootober and November 1898, 
Now there can be no doubt that each one of these thirty-eight alleged 
illegal payments made either by the same person at different times 
or by different persons at the same time constituted a separate 
offence, that is, that there were thirty-eight distinct offences and 
that only three of them committed in the course of twelve months 
could properly have been tried together, There is no ground for 
the contention that the case ought to be treated as one falling under 
section 235 of the Criminal Procedure Code, whereby any number 
of offences may be tried at one trial if they are a “series of acts 
so connected together as to form the same transactio If it could 
be urged with any force in regard to Kalyana Chetti's case that 
there was a running compact with him to pay so much every month 
how could that transaction possibly be the same as those entered 
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The only real ground on which it was attempted to ju: 
charge was that the charge was one of a continuing conspiracy and 
the various illegal payments were only sct forth as proofs of thar 
conspiracy. Excepting the offence of conspiracy to wago war against 
the Queen punishable under section 121-A of the Indian Penal Code, 
there is no other offence of conspiracy as such under the penal law of 
Indis. Thero is of course the offence of abetmont by conspiracy, 
but to constitute the offence of abotment by conspiracy or by any 
other form of abetm ent, the abetment must be of an offence or what 
would ordinarily be an offence (section 108 of the Indian Penal Code). 
So that abetment by conspiracy or otherwise cannot bo charged by 
itself as a substantive offence The abetment must he linked with; 
or refer to the particular offence, the commission of which was its 
object. In this case that offence was extortion or Lribery and every 
time the commission of that offence was abetted a separate offence 
of the abetmont of that offence was committed and a separate charge 
lay. It would be a clear evasion of the law to allow a wholesale 
clubbing of a number of separate offences under a single ĉharge of 
abetment. Each offence abetted makes a separate offence of abet- 
ment, and moro than onc of such offences can bo tried together only 
under the provisions of sections 234 and 235, Code of Criminal 
Procedure, which provisions have not been complied with in the 
Present case, Such I ventura io declaro is the law and practice 
throughout India; at all events no authority to the contrary has 
been cited at the Bar. It is scarcely necessary to remark that the 
reason for the law is to prevent accused persons being projadived in 
the eyes of the Court or jury and confused in ther defonce by the 
multiplicity of acedsations roughly heaped against them. T am 
therefore dearly of opinion that the first count of the indictment is 
unsustainable in law, and that the conviction upon it must ho 
quashed 
The third question is whether the trial of the first accused on the 
first, second, fourth and sixth counts, that is on four different counts 
at one trial, was not illegal On this question I am in agreement with 
the majority of the Court and follow the judgment of the learned 
Chief Justice on the point. I also agree with reference to the inquiry 
to be made into the evidence in the case, that the one count which 
should be struck out from fı 
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With that resolution I agree, as it seems clear, that we have no power SuBRAHMANIA 


to order a new trial. But at the same time I think our review of the 
evidence should be limited to seeing whether independently of the 
evidence on the first count which forms the bulk of the record and 
which we are bodily rejecting, there is sufficient evidence left to 
justify the jury’s verdict of guilty on the second and sixth counts of the 
charge, and that our inquiry should not be extended with a view to 
our giving our own independent judgmeni upon the facts. I take 
it that the “sufficient” evidence reterrod to in section 167 of the 
Evidence Act under which we are proceeding would in the case of a 
verdict by a jury be such good and accredited evidence as the jury 
werd bound to have convicted upon ; that is, if they had not convicted 
upon it, it would have been what we term a ‘perverse verdict.” If 
there was doubtful or conflicting evidence upon which it was quite 
open to the jury fairly to return a verdict of © not guilty,” I do not 
think it lies in us to say that the evidence was sufficient to support a 
conviction by a jury 

Boppaw, J.—I agreo with the judgment of the loarned Chief 
Justice except in one particular. Granted that the first count is 
good, I do not think that there is any objection to the indictment as 
a whole. I do not think that the joinder of the first count with the 
second, fourth, and sixth is forbidden by the Criminal Procedure 
Code. I think it comes within eithoz section 233 or section 236 of 
the Codo. 

(Aftor stating the first, second, fourth and sixth counts, the learned 
Judge continued:—) As it seems tome, the acts alleged in the second, 
fourth and sixth counts aro idontical with the acts alleged with others 
in the first count as overt acts showing the conspiracy and are within 
section 235. The only difference lies in the way in which the acts are 
charged and the inference to be drawn by the jury irom them In 
the first count all the acts are alleged as one series of acts so connected 
y 


are 


together as to form the same transaction from which the ju 
asked to infer (as they did) that there was a continuing conspiracy 
whereby the accused and D’Santos abetted one another in extorting 
bribes from clerks. In each of the remaining counts, respectively, 
viz, the second, fourth and sixth counts, one of the above-mentioned 
acts is set out separately, and is charged as itself constituting a separate 
offence. The accused was therefore only charged and tried for 
offences committed in one series of acts so connected together 
as to form one aud the same transaction as he lawfully might 
be under section 235(1). Moreover, it also falls within seetion | 
285(8) which says:—‘If several acts, of which one or mowé’ that: 
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may be charged with, and tied at one trial for, the offence 
constituted by such acts when combined, and fur any offence 
constituted by any ono or move of such acts.” Here, in the first count, 
the acoused is charged with the offenco to be inferred as constituted 
by the combined acts (along with others) which are alleged in the 
other counts as constituting separate offences, and he may therefore 
be tried at one trial for the offence to be inferred from the combined ; 
acts as well as for each offence constituted by the separate acts 
alleged. Even it this were not so, the case falls, to my mind, within 
section 236, which says -—‘‘If a single act or series of acts is of such 
a nature that it is doubtful which of several offences the facts which can 
be proved will constitute, the accused may be charged with having 
committed all or any of such offences, and any, number of such 
charges may be tried at once; or he may be charged in the alternative 
with having committed some one of the said offences.” Here all the 
series of acts stated in the second, fourth and sixth counts are alleged 
in the first count with others. They are there alleged in that count as 
proving one offence, viz , abetmont by conspiracy to extort bribes from 
clerks, &c, and they are set out as overt aote The very same acts are 
set out separately in the second, fourth and sixth counts and are charged 
as respectively constituting separate offences. It was doubtful if all the 
series of acts together constituted the offence as alleged in the first 
count, and therefore some of them are set out and charged as constitut- 
ing other offences in the other counts respectively of the indictment, 
and the section says any number of such charges may be tried together. 
It seems to me clear that an indictment may contain any number of 
Variations in charges which depend upon the seme facts. Tho object 
of the Legislature is to confine the prosecution to proving only such 
facts as constitute one charge if taken together, but when they con- 
stitute together one charge there ig nothingto prevent the same facts 
being separated and also made applicable to any number of other 
charges if they constitute several different offences. Here the whole 
of the facts are set forth and were proved in support of the charge 
Contained in the first count, and the remaining counts contain merely 
a reiteration of some of the facts alleged in tho first count and were 


Proved or sought to be proved by the evidence called in support of the 
first count. 


I, therefore, think that the indict 


ment, as a whole, was uncbjeo- 
tone * * + + 


Mr. J. D. Mayne, for the appellant, 


à » contended that the 
conviction was illegal on the following 


grounds :—First—The 
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evidence of D’Santos was inadmissible—(«) The pardon to Svaranwaxra 
D'Santos was wrongly granted, the case not being one triable EN 
exclusively by the High Court—Queen-Empress v. Sadhee -Kosal(l) Kwo- 
and sections 837, 338, and 339 of the Criminal Procedure Code; 2770 
the procedure as to the offer of the pardon being illegal, the 
evidence given under it was inadmissible: (P) D'Santos was 

“ an accused person” within the meaning of the Criminal Procedure 
Code—see section 271. He was therefore not a person who could 

have an oath administered to him, or be a competent witness 

in the case; he came within the terms of section 5 of the Oaths 

Act (X of 1873)—Criminal Procedure Code, sections 209, 342 

and Queen-Empress v. Ohinna Pavuch(2). A person on trial is 

an accused person until his innocence or guilt is finally determined 

by his conviction or acquittal; when giving his evidence 
D’Santos was still on his trial, and his evidence was therefore 
inadmissible: (c) No influence can be lawfully used to induce 

an accused person to withhold or disclose anything—section 848 

of the Criminal Procedure Code ; Evidence Act (I of 1872), section 

| 24, The procedure taken as to D’Santos was in pursuance of 

an arrangement by the Crown with him by which he pleaded 

| guilty with a view to getting a pardon; this was an inducement 

| to confess, and his evidence was therefore inadmissible—Reg 

| v. Hanmanta(3), Queen-Empress v Dala Jiva(4), Empress of 

k India v. Asghar Ah(5) and Evidence Act, section 132. 

: Second—The charge of conspiracy was illegal, The only 
substantive offence of conspiracy in tho Penal Code is conspiracy 
against the sovereign ; seotion 121 of the Indian Penal Code (Act 

XLV of 1860); see Mulcahy v. The Queen(6). No other conspiracy 

P isan offence unless it amounts to abetment— Penal Code, sections 

© 107, 108, 109; and then it is punishable as abetment, not as 

£ conspiracy. There is no abetment until an act or illegal omission 

"I, follows on conspiracy, and nothing is punishable except abetment 

1i of an act committed (Penal Code, sections 109-114 ; see section 111), 

or not committed (Penal Code, sections 115, 116). The first count 

as to conspiracy charges a series of acts, cach of which amounts 

to an abetment, and the whole of which constitute a series of 

j| separate offences continuing for more than two years; this 


(1) (1884 ILE, 10 Cale, 936 (2) (1899) I L.R., 23 Mad., 151. 
j| (9).087 ILR,1Bom,610,atp 617. (4) (1885) LL.R., 10 Bom., 190, 
(5) (1879) LL.B., 2 All., 260. (6) (1868) LR., 3 E.L., 806. 


94 THE INDIAN LAW REPORTS. [VOL. XXY. 


Sueranuanza is illegal under sections 233 and 234 of the Code of Criminal 


ANAR 
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Procedure 

Third—The trial of the appellant on the first, second, fourth 
and sixth counts at one trial was illegal as being a joinder of charges 
prohibited by section 234 ot the Criminal Procedwe Code, and can- 
not be justified as coming within sections 235 and 236 This mis- 
joinder of charges, and the other errors, occasioned a failure of 
justice and were not mere irregularities which could be remedied by 
section 537 of the Criminal Procedure Code, but made the conviction 
wholly illegal--(a) The High Court had no power to amend tho 
indictment (Letters Patent, 1865, articles 26, 27, 28; Criminal 
Procedure Code, sections 226-231 and 439) There is no provision 
of law giving them power to strike out a charge, and proceed to a 
conviction on the rest of the indictment; the only remedy would 
be a new trial, and there was no power to giant a new tral in 
this case: (D) As to the effect of such errors on the conviction, the 
result of the cases is that it is wholly bad, and cannot be cured by 
section 537 of the Criminal Procedure Code, (In the matter of 
Lwchiwnaram(1), Queen-Empress v Chand: Singh(2), Queen-Empress 
v. Falirapa(3), In the matter of Abdur Rahman(4), and the cases 
there cited). 

Fourth—The Court had no power either under article 26 of 
the Letters Patent or section 167 of the Evidence Act or under the 
Criminal Procedure Code, to decide the case on the residue of 
the evidence—(a) Letters Patent, article 26, gives the High 
Court power only to review the case with a view to decide the 
point of law referred, and, if necessary, to pass a fresh sentence : 
they cannot substitute a verdict of their own on the evidence for 
the verdict of the jury: (b) Evidence Act, section 167, gives no 
power to do so in a case like this where the objection to the 
conviction is not limited to improper reception of evidence; it 
cannot affect the Letters Patent, to which it does not refer, or 
extend the powers given by article 26. It has also been doubted 
whether it applies at all to criminal casos (Rey. v. Navroji 
JDadabha(5); see section 57 of Act II of 1855, the former 


^ (1) (1886) LL , 14 Cale, 128, at p. 181. 
(2) (1887) LL R , 14 Calo, 395. 

(3) (1890) I L.R , 15 Bom., 491, at pp. 498, 505. 

(4) (1900) I L B., 27 Cale, 839, at pp. 844, 845, 847. 
(5) (1872) 9 Bom. E.C.R., 858, at p. 876, 
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Evidence Act for India: (e) The Criminal Procedure Code has no Svpramwanra 


provision giving any such power; see sections 267,431 of that 
Code The Aot estabhshing the Court for the consideration of 
Crown Cases Reserved (11 & 12 Vict, cap 78), section; 2 was 
referred to and compared with article 26 of the Letters Patent. In 
the English Act tho power to review is omitted as all the necessary 
facts are stated in the case reserved, and the Court has power * to 
reverse, affirm, or amend any judgment or to make such other 
order as justico may require" (Regma v Mellor(1), The Queen 
v Gibson(2), Reg v Navrop Dadabhar(3), Queen v. Hurribole 
Chunder Ghose(4), Imperairu v. Pitamber Jma(d), Queen. 
Empiess v. O' Hava‘), Wafader Khan v. Queen-Empress(7) 
and Malın v Attorney-General for New South Wales(8), a case 
decided on section 423 of the Colonial Act (46 Vict, cap. 17) 
which is similar to article 26 of the Letters Patent combined 
with section 537 of the Criminal Procedure Code). 

Fyfth—Even if there was power in the Court to convict the 
accused on the residue of the evidence, there was not sufficient 
evidence to establish his complicity with the corrupt acts of 
D’Santos, and to support the conviction. The only evidence was 
that of Balasundara, an accomplice, and his evidence is not corro- 
borated It is settled law in all the Courts in India that an 
accused person cannot be convicted on the uncorroborated evidence 
of an accomplice 

Sixth—As to costs: if the conviction is set aside the case 
of Macleod v. Attorney-General for New South Wales(9) should be 
followed 

Mr. A Phillips, for the Crown, contended: First—That the 
charges were properly tried together. The acts alleged in the 
first charge as done in pursuance of the conspiracy were not 
charged as in themselves offences, and might be acts m themselves 
innocent, although as the fruit of a criminal conspiracy they 
completed the offence of abetment Out of the various acts 
completing the offence of abetment, three were selected as in 
themselves criminal acts The conspiracy was the foundation 


(1) (1858) D. & B, 468, at pp 502, 519. 
(8) (1872) 9 Bom H.O.R,, 388, at p. 376 

(4) (1876) LL.R, 1 Calo, 207, at pp. 216, 217. (5) (1877) IL.R., 2 Bom, 61. 
(6) (1890) I L.R , 17 Calo , 642. (7) (1894) LLR., 21 Calo., 985. 
(8) (1898) [1894] A.C , 57 (9) (1891) [1891] A.O, 48 


(2) (1887) LB, 18 Q BD, 537 
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Banama and underlying basis of them all, and consequently charges 
A founded upon any number of such acts could, it was submitted, 
be tried together under section 235 of tho Oriminal Procedure 
Code. Conspiracy to do a thing and the doing of that thing are 
* ono transaction"; one transaction although more than one offence 
is committed, falling within different definitions in tho Penal 
Code: sections 107, 108, 109 and 121-A were referred to. Second 
—That if the charges were not such as were proper to be tried 
together under the Criminal Procedure Code, article 26 of the 
Letters Patent requires tho High Court to make such alteration 
in the sentence as justice requires, If the Legislature has 
prescribed the course to be pursued, in such a case tho Court has, 
of course, only the duty of following that course. But inthe 
present case the Legislature has not indicated the consequences of 


a deviation from the rule contained in section 233 of the Criminal 
Procedure Code, otherwise than by section 537 which is applicable 
only to irregularities which do not render the proceedings null 
and void. In the present case the deviation from the prescribed 
course did not, it was submitted, render the proceedings null and 
void. The acts which were alleged in the first charge, although 
more than three, could have been given in evidence under the 
charges which were not liable to objection; and consequently 
such evidence would, in any case, have been submitted to the jury. 
The High Court having substantially reduced the punishment 
originally inflicted, justice, 1t was submitted, was satisfied, and the 
sentence thus reduced should be allowed to stand. In the matter of 
Luchminaram(1), Queen-Empress v. Chands Singh(2), In the matter 
of Abdur Rahman(8) and Queen-Empress v. O'Hara(4), were 
referred to. 

Mr. Mayne replied. 

Afterwards, on 2nd August 1901, the judgment of their 
Lordships was delivered by the Lorn CHANCELLOR. 

Jupamenr.—In this case the appellant was tried on an 
indictment in which he was charged with no less than forty-one 
acts, these acts extending over a period of two years. This was 
plainly in contravention of the Code of Criminal Procedure, 


(1) (1886) I.L Ru, 14 Cale, 128, at p.131. (2) (1887) LL R , 14 Calo., 895, 
(8j (1900) I.LR , 27 Calo, 839, at pp 844, 845, 847. 
(4) (1890) L.L.R,, 17 Calo , 642, 
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section 234, which provided that a person may only be tried for three Svssunisza 
offences of the same kind if committed within a period of twelvo ATUR 

: months. The reason of such a provision, which is analogous to Pon 
our own provisions in respect of embezzlement, is obviously in $ 
order that the jury may not be prejudiced by the multitude of 
charges and the inconvenience of hoaring together of such a 
number of instances of culpability and the consequent cmbar- 
rassment both to Judges and accused. It is hkely to cause 
confusion and to interfere with the definite proof of a distinct 

i offence which it is the object of all criminal procedure to obtain. 

The policy of such a provision is manifest and the necessity of 

a system of written accusation specifying a definite criminal 

offence is of the essence of criminal procedure. 


Their Lordships think that the course pursued and which was 
plainly illegal cannot be amended by arranging afterwards what 
might or might not have been properly submitted to the jury. 

ae ERN Upon the assumption that the trial was illegally condueted it 
is idle to suggest that, there is enough lefi upon tho indictment 
upon which æ conviction might have been supported if the 
accused had been properly tried. The mischief sought to bo 
avoided by the Statute has been done. Tho effect of the multitude 
of charges before the jury bas not been averted by dissecting 
the verdict afterwards and appropriating the finding of guilty 
only to such parts of the written accusation as ought to have 
been submitted to the jury. 

It would in the first place leave to the Court the functions of 
the jury and the accused would never have really been tried at 
all upon the charge arranged afterwards by the Court. 

Their Lordships cannot regard this as cured by section 537. 

Their Lordships are unable to regard the disobedience to an 
i express provision as toa mode of trial asa mero irregularity. 
es Such a phrase as irregularity is not appropriate to tho illegality 
of trying an accused person for many different offences at the 
same time and those offences being spread over a longer period 
than by law could have been joined together in one indictment. 
The illustration of the section itself sufficiently shows what was 
meant. 

The remedying of mere irregularities is familiar in most 
systems of jurisprudence but it would be an oxtraordinary 
extension of such a branch of administering the criminal law tọ 


—— — 
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Susranvasra Say that when the Code positively enacts that such a trial as that 


Avar which has taken place here shall not be permitted that this 
Nu contravention of the Code comes within the description of error, 
IMPEROR, 


omission, or irregularity. 

Some pertinent observations are made upon the subject by 
Lord Herschell and Lord Russell of Killowen in Smurthiraite v. 
Hannay(1). Where in a civil case several causes of action wero 
joined Lord Herschell says that “if unwarranted by any enact- 
ment or rule it is much more than an irregularity,” and Lod 
Russell of Killowen in the same case says, “Such a joinder of 
plaintiffs is more than an irrogularity, it is the constitution of a 
suit in a way not authorised by law and the rules applicable to 
procedure.” 

With all respect to Sir Francis Maclean and the other Judges 

* who agreed with him in tho case of In the matter of Abdur 
Rahman(2) he appears to have fallen into a very manifest logical 
error in arguing that because all irregularities are illogal as he says 
in a sense and this trial was illogal that therefore all things that 
may in his view be called illegal are therefore by that one 
adjective applied to them become equal in importance and are 
susceptible of being treated alike. But this trial was prohibited 
in the mode in which it was conducted, and their Lordships will 
humbly advise His Majesty that the conviction should be set 
aside. Their Lordships will make no order as to costs, 


Appeal allowed : conviction set aside. 
Solicitor for the appellant: Mr, R, T. Lasker. 
Solicitor for the respondent: The Solicitor, India Office. 


(1) [1894] A.C., 494, — (2) (1900) LL, 27, Calo., 839, 1 
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APPELLATE OIVIL—FULL BENCH. 


Before Mr. Justice Davies, Mr. Justice Benson and Mr. Justice 
Bhashyam Ayyangar. 


t AHAMED KUTTI (Dereypanr No. 19), APPELLANT, 1900. 
E j October 
[.À v. 18,19. 

i 1901. 
E RAMAN NAMBUDRI (Prarrrr), Resronpenr.* garg 
i Limitation Aci—Act XV of 1877, sched II, art. 184—Inapphcability to case of 

i involuntary sale, 

i Whore, in execution of a monoy-decrco, immoveable property of a judgment 
M debtor, in which his real interest is only that of a mortgages, is attached and 

[ brought to salo, the anciion-purchaser 18 not a purchaser from the mortgagee 

f within tho meanmg of article 134 of schedule II of the Limitation Aot, 

i even though the property was sold us the properiy of the jodgment-debtor 

4i without any hmitation of his mterest therein Article 184 only applics to cases in 

a Which tho mortgagee disposes of tho property voluntarily, Muthu v, Kambalinga, 

| h (LL R , 12 Mad., 316), overrnled. 


Per Surenarp and Davis, JJ —Whero a purchase is mado ata sale by the 
Court in execution of a decree, 1515 complete, for purposes of imitation, at tho 
date of the purchase, and not at the dato of its confirmation by the Court. 

Burr to redeem a kanom. Plaintif's father, in 1864, granted 
a kanom in respect of certain properties to one Raman Menon 
deceased, the karnavan of defendants Nos. 1 to 14. Plaintiff now 
sued to redeem that kanom. Defendants Nos. 15 to 18 were 
impleaded as persons in possession of portions of the property. 
Defendant No. 19 denied the genuineness of the kanom and 
contended that the properties had formerly been the jenm of 
the tarwad of defendants Nos. 1 to 14, and that they had been 
sold at à Court sale held in execution of the decree in Original 
Suit No. 409 of 1880, being purchased by one Koma Panikar 
on 18th January 1886. Defendant No. 19 subsequently, in 
execution of a decree in Original Suit No. 10 of 1890, purchased, 
also at a Court sale, the jenm right of Koma Panikar in certain 
items of the property now sought to be redeemed. His defence 
was that inasmuch as the said items had been purchased by 


* Second Appeal No. 1008 of 1899 against the decree of O, Chandu Menon, 
Subordinate Judge of South Malabar, m Appeal Suit No. 116 of 1899, modifying 
the decreo of T. V. Anantan Nayar, District Munsf of Kuinad, in Original Suit 
No, 49 of 1898, t 
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his predecessor in title more than twelve years before suit plain- 
tiff’s claim to recover possession of them was barred by article 
184 of the Limitation Act. The suit was filed on 25th January 
1898. 

The District Munsif held that the kanom demise of 1864 was 
a genuine one and that plaintiff was entitled to recover all the 
properties except those claimed by defendant No. 19. With 
regard to these he held, following Muthu v. Kambalinga(1), that 
plaintiff's claim was barred under article 184 of tho Limitation 
Act. 

Plaintiff appealed to the Subordinate Judge who held that 
the period of limitation should be computed from the date of tho 
confirmation of sale and not from the date of actual salo. The 
date on which the sale to Koma Panikar was confirmed by the 
Court was 19th March 1886. He held that the suit was not 
barred, and gave plaintiff a decree as prayed. 

Against that decree defendant No. 19 preferred this second 
appeal. 

The caso first came on for hearing before SnepHarp and 
Davizs, JJ., when their Lordships passed the following 

ORDER or RErERENCE TO THE FuLL BrxcH.—Assuming that 
article 184 of the Limitation Act applies in a case where the 
defendant has bought at a sale held in execution of a deoree, we 
think that the date of the sale, and not the date of tho confirmation 
of the sale, is the date of tho purchase for the purpose of that 
article. From the date of the salo the Person to whom the property 
has been knocked down is designated in the Code of Civil 
Procedure by no other name than purchaser. On that date he 
incurs obligations as purchaser and acquires an interest in the 
Property (seo Venkatahngam v. Veerasam:(2)). We cannot sup- 
pose that the Legislature used tho word purchaser in the 
Limitation Act in a different sense. But on the question whether 
article 134 applies to the case of involuntary sales made under 
the provisions of the Code, we are of opinion that the ruling 
in Muthu v. Kambalinga(1) cannot be supported. We do not 
think it is possible to say that a man who buys the property of a 
judgment-debtor which has been attached in execution of a decree 
buys that property from the judgment-debtor, With all deference 


Q) ILR, 12 Mad., 316, 


(2) LLB, 17 Mad., 89 at p. 91, 


v 
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to Mr. Justice Muttusami Ayyar, we think it is misleading to 


say that a simple mortgagee has a power of sale. The right to 
sue for sale which the mortgagee possesses is very different from 
a power of sale as that term is generally understood But, 
however that may be, it was not any right of the mortgagee that 
was enforced. It was the decree-holder who was enforcing his 
remedy in initum against the judgment-debtor, that judgment- 
debtor happening to be a mortgagee. 

We refer to a Full Bench the question whethor a purchaser at 
a sale in execution of a decree against a mortgagee is a purchaser 
of the mortgaged property from the mortgagee within the meaning 
of article 134 of tho second schedule to the Limitation Act ? 


The above reference came on before the Full Bench consti- 
tuted as above. 

J. L. Rosario, for appellant, contended that the auction- 
purchaser (defendant No. 19) was a purchaser from the mortgagee, 
within the meaning of article 134 of tho Limitation Act, and 
that tho suit was barred as against him, as moie than twelve 
years had elapsed, before the filing of the suit, sinco the date of 
the purchase, namely 18th January 1880 He referred to rule 4 
of the High Court Rules of Practice, Appellate Side, under which 
a judgmeni-debtor may be examined as to his interest in prop- 
erty; also to Kale Das Mullick v. Kanhya Lal Pundit(1); 
Muthu v. Kambatinga(2); Ambalavana Desigar v. Bappu Rao 
Jagadap(3); Pandu v. Vithu(4); Chintamoni Mahapatro v. 
Sarup Se(5). 

Sundara Ayyar, for respondent, contended that the suit was 
one for redemption and that defendant No. 19 had only tho 
rights of the mortgagee from whom he had purchased; and that 
article 148 was applicable and that in consequence the suit was 
not barred. He cited Bhagwan Sahai v. Bhagwan Din(6); Pandu 
v. Vithu(4); Sundara Gopalan v. Venkatavarada Ayyangar(T) ; 
Dorab Ally Khan v. Abdool Azeex(8); Whitworth v. Gaugain(9) ; 


(1) LR, 11 I.A., 218; LL.R,, 11 Cale, 121. 

(2) LLR., 12 Mad., 316. 

(8) Appeal No. 129 of 1898 (unreported), 

(4) LL.R, 19 Bom., 140 at p 144. 6) LLB, 15 Cale, 708. 
(8) ILR., 9 AIL, 97 at p. 103. (7) LLB. 17 Mad, 228, 
(8) LR, 5 T.A., 116; LL.R., 3 Calon, 806. 

(9) 3 Hare, 416; on appeal, 1 Ph, 728. 
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Axawzp Sobhagchand Gulabchand v Bhaichand(1); amd Radanath Doss v. 
ATE Gisborne(2) 
The Court recorded the following 
Orruox —We are clearly of opinion that when in execution 
of a money-decee immoveable property of a judgment-debtor, 
in which his real interest is only that of a mortgagee, is attached 
and brought to sale, the auction-purchaser cannot be regardod 
as purchaser from the mortgagee within the meaning ot article 
184 of the second schedule of the Limitation Act, even though the 
property was sold as the property of the judgment-debtor without 
any limitation of his interest thercin. Article 184 1s, in our 
" opinion, intended solely to apply to cases in which the mortgagee 
disposes of the property voluntarily, But in the case of an 
involuntary sale m execution of a decree the purchaser cannot be 
regarded as a purchaser from the judgment-debtor The decision 
in Muthu v, Kambalmga(3) proceeds, we think, on the erroneous 
assumption that the Court in selling the judgment-debtor’s prop- t 
erty in which his mterest is that of a mortgagee for the dis- 4 
charge of the debt due by him under the decree 1s exercising the k 
power of sale which the judgment-debtor qua mortgagee possesses, 
Assuming he has such power of sale, the Court may be regarded 
as exercising that power in a sut which the mortgagee may bring 
against the mortgagor for tho recovery of the mortgage debt, 
„ Such power of sale cannot bo exercised for the benefit of the 


mortgagee to enable him to discharge a debt due by him to a ' 
third party. ^ 


ve 
BAMAN 
NaxBUDRI 


The case came on for final hearing before Davies and 


Buasuyamw Ayyancar, JJ., whon their Lordships delivered the 
following 


Tupement.—Following the decision of the Full Bench on 


the question referred to xt, this second appeal is dismissed with 
costs. 


@) LLB, 6 Bom, 198 at p 202 (2) 14 MLA, lat pp 14, 16, 
(3) LLR., 12 Mad, 316. 
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APPELLATE CIVIL—FULL BENCH. 


Before Sir Arnold White, Cluef Justice, Mr. Justice Benson, 
and M) Justice Bhashyam Ayyangar, 


D 


SAVARIMUTHU Anp ornzns (PLAINTIFFS), 1901. 
October 7, 
8,17. 
o 1 


AITHURUSU ROWTHAR (Drreypayt),* 


Provmeral Small Cause Courts Act-—Act IX of 1887, sched IL, mt 31—Juns- 
duction — Dispossession of plavtsf from emmoveable prop erty by defendant under 
decree—Recerpt by defendant of profits—Deice rever «d on appeal—Surt by 
plaintyf to vecove m Jongfully recewed by defendont while vn possession 
— Smut not cognizable Ly Small Cause Cow t 


Defendant obtained a decree against plamtaff for possession of certain immove- 
able property, in execution of which defendant took possession of the property 
é Plamütf appealed agamst the decree, which was reversed While defendant was 

2n possession he received profits from tho property amcunting to a sum loss than 
P Rs, 500  Plamüffnow sued m the Court of Small Causes to recover this sum as 
profits which had been wrongfully 1eceived by defendant 

Held, that the sut was not cognizable by a Court of Small Causes 

Subba Rao v Sttaramayya, (IL R, 21 Mad, 118), Seshagus Ayyar y 
Mai ckathammal, (IL B , 22 Mad , 196), and Kunjo Behavy Smgh v Madhub Chundra 
Ghose, (I L R , 23 Calc., 884), considered 


Burr tor profits alleged to have been wronglully received by defend- 
ant whilst he was m possession of immoveable property belonging 
to plamtiff. Defendant had dispossessed plaintiff ın execution of 
a decree which had been afterwards set aside on appeal. Plaintiff 
now sued to recover the profits received by defendant whilst the 
latter had been in possession. These amounted to Rs. 419-8-0. 
Plaintiff presented his plant on the small cause side of the Court 
of a Subordinate Judge. The question before the High Court was 
whether such a suit was cognizable by a Court of Small Causes. 

The case, stated by the District Judge of Tinnevelly under 
section 646-B of the Code of Civil Procedure, fist came on for 
hearing before Davis and BHASHYAM AvvaxcAz, JJ , who made 
the following 

Orver or REFERENCE To TuE Fort Bencu.—The plainíff 
having been dispossessed by a decree of Court in favour of the 


* Referred Oase No 10 of 1901, stated under section 616-B of the Civil Pro: 
cedure Code, by the District Judge of Timnevelly, ın Small Cause Suit No. 143 of 
1899, on the file of the Subordinate Judge's Court of Tmnovelly, 
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Savarıuurav defendant, afterwards set aside on appeal, and having recovered 


v. 
AITHURUSU 
Rowrmar, 


possession in pursuance of the appellate decree, sucs the defendant 
tor profits ‘ wrongfully ’ received by him, estimated at Rs 412-8-0, 
for a' period of three years during which tho defendant was in pos- 
session. The plaint was presented to the Subordinate Judge of 
Tinnevelly on the small cause side of his Court, but was returned 
to be presented to the proper Court on the ground that the suit 
was not cognizable by a Court of Small Causes. The plaint was 
accordingly presented to the Additional District Munsif of 
Tinnevelly, who, differing from the view taken by the Subordinate 
Judge, returned the plaint, holding that the suit was cognizable by 
a Court of Small Causes. When the plaint was re-presented to 
the Subordinate Judge he adhered to his former opinion and 
declined to receive it. The District Judge of Tinnevelly, under 
section 646-B of the Civil Procedure Code, submits the record of 
the ease to the High Court for its orders, on the ground that the 
Subordinate Judge’s Court of Tinnevelly failed" to exercise a 
jurisdiction yested in it by law. 

In our opinion, the suit is one of the nature described in 
article 109 of the Lintation Act and the concluding portion of 
article 81 in the second schedule to the Provincial Small Cause 
Courts Act (1887) and bat for the decision of this Court in 
Subba Ruo v. Sttaramayya{1) following a previous decision in 
Seshayiri Ayyar v. Marahathammal(2), which followed the decision 
of a Full Bench of the Calcutta High Court in Hunjo Behary Singh 
v Madhub Chundra Ghose(3), we should have no hesitation in 
holding that the suit is excepted from the cognizance of a Court 
of Small Causes, under the concluding portion of article 81 of the 
second schedule. We find that the same view is takon in a recent 
decision of the Bombay High Court m Antone v. Mahadev Anant(4), 
and we fully concur in that decision and in the dissenting judg- 
ments of Ghose and Bannerji, JJ., in the Caleutta Full Bench 
case above referred to, 

Article 109 of the Limitation Act has always been held to 
apply to a claim for mesne profits, whether the measure of mesne 
profits be, at the option of the plaintiff, tho actual profits which 
the person in wrongful possession received or the profits which 


(1) LLB, 24 Mad, 118, (2) I L.R, 22 Mad., 196. 
(8) LL B., 23 Calo , 884. (4) LL.R,, 25 Bom , 85, 
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he might, with ordinary diligence, have received. No doubt, as Savanorno 
à held by the Full Bench of the Calcutta High Court, a suit for F-REN 
mesne profits is not technically a suit for an account, though Rowrwar. 
when the mesne profits claimed is the amount of profits actually 

received by the person in wrongful possession an account will 
invariably have to be taken and even when the claim is for 

profits which might have been received with ordinary diligence, an 

account, in a certain sense, will have to be taken to ascertain the 

same. Their Lordships of the Privy Council in Dakshma Mohun 

Roy Ohowdhry v. Saroda Mohun Roy Chowdhry(1) describe as 

follows the legal position of a person, who, like the defendant 

in the present case, was in possession of landed property under a 

decree of court reversed on appeal (at page 163) :— Now it scems 

to their Lordships to be common justice, that when a proprietor 

in good faith, pending litigation, makes the necessary payments 

for the preservation of the estate, in dispute, and the estate is 
afterwards adjudged to his opponent, he should be recouped what 

he has so paid by the person who ultimately benefits by the 
payment, if he has failed through no fault of his own to reimburse 

himself out of the rents Ofcourse he is bound to account for 

mesne profits, for all rents and profits which he has received or 

which without wilful default he might have received. But if, 

owing to circumstances beyond his contiol and still more 1f, on 


account of some wrongful conduct on the part of his opponent, he 
has received less than what he has had to pay for the preservation 
^ of the estate, it would seem to be in accordance with justico, 
equity and good conscience—there being no specific rule to the 
contrary —that he should recover the difference on the final adjust- 
ment of accounts." 
The second schedule to tho Provincial Small Cause Comts 
Act, after excepting from the cognizance of a Court of Small 
Causes, in clauses 29 and 30, certain specific suits for an account, 
also excopts by the first part of article 31, “every other suit 
for an account”; but as a suit by a mortgagor to recover surplus 
collections received by the mortgagee after the morigago has been 
satisfied (article 105 of the Lamutation Act) and a suit for mesne 
profits (article 109) are not technically suits for an account, and 
would not therefore be comprehended in the expression “ any other 


(1) L Re 20 I 4., 160 at p. 163; TL.B., 21 Calo , 142. 
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Savannvine suit for an account,” the T;egislature advisedly includod these two 
‘Atuenvs, Classes of suits under artivle 31, so that they may be specifically 
Rowrma® excepted from the cognizaneo of a Court of Small Causes As 

these two classes of smts are akin to suits for an account, though 
not technically such, they were not inappropriately included in 
article 31 instead of being provided for by a separato article. 

The decision of the Calcutta High Court, which was followed 
by this Oourt in the two cases above referred to, practically 
ignores the exception made by article 81 m regard to sus for 
profits of immoveable property. A suit for mesne profits can be 
regarded as technically a “ suit for an account ” only in rare cases 
—f at allan any case—and if the concluding portion of article 
81 is intended to comprehend such rare cases, if any, the inclusion 
of it specifically in article 31 would be quite superfluous. 

As claims to mesno profits directly involve title to immove- 
able property and not incidentally, though necessarily, as in the 
class of cases contemplated by section 23 of the Provincial Small 
Cause Courts Act, it appears to us that the Legislature has pro- 
perly exceptel suits for mesne profits from the cognizance of 
Courts of Small Causes 

We may in conclusion point out that suits of the character 
described in article 39 of the Limitation Act for compensation 
or damages for trespass on immoveable property are not excepted 
from the cognizance of Courts of Small Causes (see Annamalai v. 
Subramanyan(1) and Lingayya Ayyavaru v. Mallikarjuna Ayya- 
varu(2) reported in the footnote to the dicision of this Court in 
Seshagiri Ayyar v, Marokathammal(3) above referred to). 

We therefore refer the following question to a Full Bench :— 

“ Whether a suit for the profits of immoveable property 
belonging to the plaintiff which have been wrongfully received 
by the defendant who dispossessed the plaintiff in execution of a 
deoree afterwards set aside on appeal, is cognizable by a Court of 
Small Causes, when the amount claimed does not exceed Rs. 500.” 


The case came on for hearing in due course before the Full 
Bench constituted as above, 


; Beshagiri Ayyar for dofendant :—It is submitted that this suit 
is not cognizable by a Court of Small Causes. The defendant 


()ILR, 18 Mad., 298, (2) ILR, 22 Mad., 197—Footnote. 
(8) LL.R.] 22 Mad , 196, bl 
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obtained , a decree in Original Suit No. 285 of 1893 for possession 
of certain’ immoveable property, in execution of which defendant 
took possession of the property from plaintiff on 12th November 


1894. Plaintiff appealed and the Munsf's decree was reversed, 


and the suit dismissed. Defendant had been in possession under 
the Munsif's decree from 12th November 1894 until 30th August 
1897, and plaintiff now claims the profits received by defendant, 
amounting to Rs 412-8-0, dming that period and brings his 
suit in the Court of Small Causes. The question is whether such 
a suit is excepted from the jumstiction of the Small Cause Court 
by article 31 of schedule II of the Provincial Small Cause Courts 
Act It appears to fall within the last words of article 81. 
Clauses (b) and (r) of article {29 relate to suits for accounts of 
certain specified kinds. Article 30 relates to another suitfor an 
account of a particular nature. Article 31 relates to “any other 
suit for an account , . . „including a suit $ . for 
the profits of immoveable property belonging to the plaintiff 
which have'been wrongfully received by the defendant” Article 
109 of the Limitation Act contains similar wording. In Kuno 
Behary Singh v. Madiub Chandra ,Ghose(1) it was held that all 
suits for mesne profits are suits for damages for trespass on real 
property. It is suggested that the Legislature, in order to avoid 
difficulty, has used the language of article 109 of the Limitation 
Act [He referred to! Dakshina Mohwn Roy Chowdhry v Saroda 
Hohun Roy Chowdhry(2) and Guwsh Chunder Lahü v. Shoshe 
Shthharesuar Roy(3). 

Plaintiff was not represented. 

The Court expressed the following 

Orrxriox.— We aie of opinion that a suit for the profits of 
immoveable property belonging to the plaintiff which have been 
wrongfully received by the defendant who dispossessed the plain- 
tiff in execution of a decree afterwards set aside on appeal is not 
cognizable by a Court of Small Causes. 


1) [IL R , 23 Calc., 884 (2) LR, 201A,160atp 163, LL R , 21 Cale, 143, 
(3) LR, 271A, 110; I L.R., 27 Cale, 951. 
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APPELLATE CIVIL. 


Before Su Arnold White, Chief. J'ustwe, and 
Mr. Justice Bhashyam Ayyangar. 


DORASAML Ax» orners (DarzxpANTS Nos. 1, 8 AND 4), APPELLANTS, 
v 


YENKATASESHAYYAR AND OTHERS (PrAmNTIFT AND 
Derenvants Nos. 2 AND 5), RESPONDENTS.* 


Transfer of Property Act—Aet LT of 1882, ss. 86, 90, 97—Hortgagee holding two 
mortgages over same pioperty—Surt for sale based o». earher mortgage alone— 
Mavntatnadality 


Tu 1990, B executed a simple mortgage over certam lands in favour of A. 
In 1895, B mortgaged the samo lands to A with possession. A now brought a 
sut on the earher mortgage for sale of the mortgaged property subject to the 
later mortgage 

Held, that tho suit could not be maintaimed. Sundar Singh v. Bholu. (LLR, 
20 AIL , 322), referred to 


Surr for Rs 220, being the balance due on a mortgage, On 20th 
December 1880, the father of the defendants executed a simple 
mortgage deed for Rs. 1,000 in favour of plaintiff. On 22nd 
December 1886, defendants and their father executed another 
mortgage deod for Rs. 1,500, also in plaintiff's favour. This was 
a mortgage with possession. The material terms of this deed 
were as follows :—It was described as a mortgage bond executed 
in favour of plaintiff and continued —' As we are unable to pay 
interest in respect of the hypothecation debt bond previously 
executed to you on 20th December 1880 by one of us, namely, 

the head of our family, as the land No. 263 . . 
. . out of the lands hypothecated as lands mentioned in said 
document, was sold at Court auction for the debt payable to 
Subbaraya Ayyarto whom it was previously hypothecated and as 
the income from the remainmg hypotheca, namely, . . . . 
is not sufficient to cover interest for cur advantage you will yourself, 


* Second Appeal No 51 of 1900 against the decree of H Moberly, Achng 
District Judge of Madura, ın Appeal Suit No 99 of 1899, reversmg the decree of 


V Norayanasamt Ayyar, Distuct Muni! of Madura, m Orginal Sut No 714 of 
1898 
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for Rs. 1,500 out of the principal and interest due uptodate in  Doxisum 
respect of said hypothecation debt bond, cultivate the said lands Tni: 
for threo years from the current year, enjoy all the produce in lieu sssmávraz. 
of interest and pay the sirkar kist due therefor. On 30th Adi 

(August) of tlie fourth year, we will pay the said amount and 

redeem the lands. In default, you will surrender the lands in that 

year on the 30th Adi of which we pay the amount. If the said 

lands were dug and repaired and if the village-cess were paid we 

will pay them also.” The plaint alleged that defendants had 
represented their inability to pay interest on the earlier mortgage 

and had requested plaintiff to take an otti for Rs. 1,500 out of 

the amount of Rs. 1,720 due on the earlier bond, and had agreed 

to pay plaintiff the balance of Rs. 220; and that accordingly the 

later deed of 22nd December 1886 was executed. The defend- 

ants pleaded that the arrangement was that the amount due on 

the earlier mortgage should be discharged, in full, by the later 

mortgage for Rs. 1,500 and that nothing remained due in respect 

of the earher mortgage on which the suit was brought. This 

question was raised in the first issue: the second issue was 

whether defendants had ever agreed to pay the balance of 

Rs. 220, as alleged, and the third, whether the claim was barred, 

The Munsif found that the earlier mortgage had been discharged 

by the execution of the later; and that defendants had not agreed 

to pay the balance of Rs. 220. He also held that the claim was 

not barred, by reason of the later mortgage of 22nd December 

1886. He dismissed the suit. Plaintiff appealed to the District 

Judge who held that the Munaf had wrongly laid the burden 

of proof on the plaintiff, and remanded the swt for further evidence 

and a finding on the first issue. In accordance with thus order the 

Munsif took additional evidence and returned a finding that the 

parties had agreed that the earher mortgage should be superseded 

by the later. The District Judge held that this agreement was 

not proved, and that in vonsequence, plaintiff was entitled to 
succeed He passed a decree for Rs 220, and ordered the mort- 
gaged property to be sold if payment should not be made within 
three months. 

Defendants Nos. 1, 3 and 4 preferred this second appeal, the 
eighth ground of appeal being:—“The plaintiff being a usufruo- 
tuary mortgagee cannot in law maintain the suit which is for 
sale of the mortgaged property.” 


Dorasamt 
e 
VENKATA- 
SESHAYYAR. 
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The second appeal first came on for hearing before SHEPHARD 
and Buaszyam AvyaNGAR, JJ, when the Court made the 
following 

Orvrr.— Assuming that the original bond has not been 
discharged we think it is clear that the suit would not be barred 
by limitation, because in the subsequent document there is an 
acknowledgment that a debt was still due beyond the Rs. 1,500 
for which the security was then taken 

“ The question whether the original bond was discharged was 
clearly raised by the first issue and there was a decision on that 
issue It was therefore not competent to the District Judge, under 
section 566 of the Code of Civil Procedure, to frame a fresh issue 
and allow fresh evidence to be taken. We must ask the District 
Judge to return findings on the first and second issues, dealing 
with the matter as if no fresh issue had been framed and no 
additional evidence taken.” 

In accordance with this order the District Judge returned 
findings. On the first issue he found that the earlier bond was 
not discharged by the execution of the later On the second issue 
he found that there was an agreement to pay plaintiff Rs. 220. 

The second appeal came on for hearing in due course before 
a Bench constituted as above. 

S. Srinivasa Ayyangar for appellants.—The suit is not main- 
tainable. It is a suit for sale of the mortgaged property subject 
to the second martgage, plaintiff being both first and second 
mortgagee. He is bound to bring hi~ suit on both mortgages and 
cannot sne on one alone In the first place it is submitted that the 
transaction of 1880 only unoaats to a hypothecation or charge and 
not to a mortgage. The transactiou of 1886 is a moitgage. This 
being so section 99 of the Transfer of Property Act applies, the 
words * whether arising under the mortgage or not” including a 
money claim as well as a charge as distinguished from a mortgage. 
But a suit for sale can only be brought on a mortgage; and the 
use of the words “mortgage” and “ mortgagee” show that a 
distinction is contemplated between a mortgage and a charge, and 
a mortg:gee and a chargo-holder. So, under section 67, à suit 
must be brought on the mortgage. Even assuming the transaction 
of 1480 to be not a mere hypothecation or charge but a simple 
mortgage, the principle of section 99 and the terms of that section 


| 
| 


| 
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show that a holder of two mortgages over the same property can 
only bring his suit for sale, under section 67, on both mortgages 
and not on only one of them. Ifa second mortgage is held by 
some’ one other than the first mortgagee, the second mortgagee 
must be made a party, under section 85, and his rights will be 
adjudicated upon under section 97. He would ordinarily be 
impleaded as a defendant in a suit by the first mortgagee. But 
inasmuch as it is impossible for a party io be both plamtiff and 
defendant, in a suit like the present the second mortgagee must be 
plaintiff, —that is, he, as first mortgage and second mortgagee, must 
base his suit on buth mortgages. It cannot be contended that the 
mortgaged property im a suit for sale on the first mortgage can be 
sold free of the second mortgage. iha may be done where the 
second mortgage is held by o third persen and the latter is given 
time to redeem. But here itis the plamtift himself who has to 
redeem, and he cannot take advantage of his own 4efault Where 
the plaintiff holds the second mortgage he should be compelled to 
redeem ; that is, he should sell under both uf the mortgages and 
should therefore sue under both. It has been held that the holder 
of two mortgages over the same property may sue on the second, 
subject to the first, and the Allahabad Court has held the contrary. 
But it is immaterial to the present case which view is correot, 
because the present suit is on the first mortgage, subject to the 
second. Section 61, by which a mortgagor may, in the absence 
of a contract to the contrary, redeem one mortgage without paying 
any money due under a separate mortgage on other property, 
seems to show that the holder of two mortgages on the same 
property should not be permitted to sue on the second alone. In 
fact, where a decree is obtained for sale in a suit on a first 
mortgage alone, the plaintiff also holding a second mortgage, the 
effect of section 61 is that the right to redeem, given under the 
decree to the mortgagor should bea right only to redeem both 
mortgages, failing which sale should be directed. As the holder 
of two mortgages should not be permitted to sue for sale on his 
first mortgage and sell the mortgaged property subject to his 
second mortgage, so he should not be allowed to seek, in a suit on 
the first mortgage, to sell the property free of the second. The 
latter course would result in his reaping all the advantages of a 
suit on both mortgages without suing on both, because he would, 
under section 97, get the second mortgage satisfied out of the 
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surplus sale proceeds. Another point is that the second mortgage 
in this case is usufructuary and, if rightly construed, contains no 
personal covenant. No doubt a suit lies under the first mortgage, 
put, ander section 67, the mortgagee is only entitled to sue for 
foreclosure or sale in the absence of a contract to the contrary. It 
is submitted that the taking of a subsequent usufructuary mort- 
gage without a covenant to pay amounts to a “contract to the 
contrary” within the meaning of this section, and that in con- 
sequence the right to sue for sale under the first mortgage has, by 
that contract, become curtailed, and the rights of the mortgagee 
must now bo worked out under tho usufructuary mortgage The 
effect of the present suit as framed on the first mortgage alone is 
to deprive the moitgagor of his right to redeem, and this the 
mortgagee has no right to do Sections 60, 88 and 89 show that 
the right to redeem cannot be thus taken away. 

Swasam Ayyar for respondents—The ground now relied on 
has been taken for the first time in second appeal. Though the 
property may not be sold subject to the second mortgage, it can be 
sold free of it Sections 96 and 97 recognize that where a holder 
of two mortgages sues on the first alone he waives his right of suit 
as regards tho second, as he has a perfect right to do; and the 
result is that tho salo will ba free of the second mortgage. That 
fact is no bar to a suit upon the first. He cannot be compelled to 
sue on both if he is satisfied to sue on the first alone. The cause 
of action on the first is an independent one and he has a tight to 
rely upon it. Whether a subsequent suit upon the second might 
be barred is a different matter and does not now arise. Where a 
mortgagor does not redeem the first mortgage he is not entitled 
to claim the right to redeem the second; but he would bo if the 
contention of the appellant is correct. The result would be to 
cause hardship Cases may be suggested, by way of illustration, 
—such as where the second mortgage has not yet become due, or 
where there is a right of salo under the deed for unpaid interest, 
before the principal has become due, or where the mortgage 
money is payable by instalments. Sections 61 and 99 do not 
support the appellant’s contention and no authonty is cited, If 
necessary the plaint may be amended 

B. Srinivasa Ayyangar, in reply, contended that he was entitled 
to raise the point as being one of law arising out of admitted facts 
and as showing that there was no cause of action. 


FRE 
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Tuvament.—The revised findings submitted by the District 
Judge, in accordance with the order of this Court, dated 13th 
March 1901, must be accepted, as they are not open to any legal 
objection ; and the case has now to be decided with reference to 
the question of law raised in the eighth ground which has now 
been argued. That question is whether tho plaintiff, who claims 
to have two mortgages on one and the same property, can maintain 
a suit, on the first mortgage alone, for sale of the mortgaged 
property, such sale being subject to the subsequent mortgage in 
his own favour. 

The first mortgage, dated 20th December 1880, is a simple 
mortgage and the balance alleged to be due thereupon 1s Rs. 220. 
On the 22nd October 1886 the lands comprised in the simple 
mortgage, were mortgaged to the plaintiff, with possession, for the 
sum of Rs. 1,500, and the plaintiff was to enjoy the usufruct in 
lieu of interest ; and there is a covenant in the mortgage bond for 
re-payment of Rs. 1,500 and redemption of the mortgaged prop- 
erties, in August 1890. 

In this suit, which was brought in 1898, the plaintiff does not 
allege that the amount of Rs 1,500, which, under the usufructuary 
mortgage bond, became due in August 1890, has been paid to 
or recovered by him. He still continues to be in possession of 
the mortgaged property and if under the decree passed in his 
favour by the lower Appellate Court, the property is to be sold 
subject to his own usufructuary mortgage, the result will be that 
the plaintiff's right to redeem the usufructuary mortgage will be 
extinguished. 

We are clearly of opinion, that a mortgagee cannot be per- 
mitted to sue for enforcing only one of the mortgages 1n his favour 
and obtain an order for sale, subject to other mortgages of the 
same property in his own favour—especially when they are subse- 
quent to the mortgage sued upon. If the other mortgages had 
been in favour of third parties, it would have been necessary for 
them to be made parties to the suit under section 85 of the 
Transfer of Property Act; and when so made parties, their rights 
and interests would have been comprised and adjudicated upon, in 
the suit. It therefore follows that when the other mortgages are 


in his own favour, the right arising therefrom should also be, 


comprised in the suit and adjudicated upon; and he cannot he 
permitted to obtain an order for sale, in a suit brought 
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ono of his mortgages, leaving the determination, of the existence 
or otherwise, of other mortgages and charges in his own favour, 
and of the extent and validity thereof, for future suits, between 
himself, the mortgagor and purchasers of the mortgaged property 
in such sale. 

"Under section 96 of the Transfer of Property Act, a sale of 
property in execution of a mortgage deoree may, with the consent 
ofthe prior mortgagee, be made free from that prior mortgage, 
and in that case the prior mortgagee has the same interest in the 
proceeds of the sale as he had in the property sold. ‘This clearly 
shows that in the absence of the consent of the prior mortgagee, 
the sale under a decree obtained by a puisne mortgagee, will be 
one subject to the incumbrance in favour of the prior mortgagee. 
It is unnecessary to decide in this case, whether, when the prior 
mortgage is in his own favour, he can bring the property to sale 
subject to such prior mortgage. But a sale under a mortgage 
decree cannot be made subject to a puisne mortgage, whether the 
seme be in favour of a third party or of the decroe-holder himself. 
This is placed beyond all doubt by the provisions of section 97 of 
the Transfer of Property Act as well as section 295, clause (e) 
‘thirdly’, of the Code ot Civil Procedure. The principle of the 
‘Transfer of Property Act is that any person instituting a suit for 
foreclosure, sale or redemption of mortgaged property should 
include in that suit the interests of all persons, in such property, 
of which he has notice,—whether such interest be prior or subse- 
quent to his own, and if he obtains an order for sale, the sale will 
not be made subject to subsequent incumbrances, and the sale 
proceeds, after deducting therefrom the expenses incident to the 
sale, will be distributed between himself and the subsequent 
incumbrancers, according to their priorities. [Vide Transfer of 
Property Act, section 97, * fourthly’ and ‘lastly ;' Civil Procedure 
Code, section 298, clause (c) (‘ secondly and. thirdly’). 

In the hands of the purchaser, however, the property will be 
subject to prior mortgages, unless the sale has been made free from 
the same with the consent of the prior mortgagees, in which casc, 
they acquire the right of priority over the sale proceeds (Transfer 
of Property Act, section 97—, * secondly’). 

Tf, however, a person having en interest in tho mortgage prop- 
erty is not made a party to the sut, by reason of the party suing 
having no notice of such interest, the rights of such person will 


ry 
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remain unaffected by the decreo and the Proceedings in execution 
thereof, and complicated questions frequently arise when such 
person sues subsequently, upon his mortgage. 

But a party suing upon one of his mortgages, can have no 
excuse for his not including in the suit his rights under his other 
mortgages, for he must necessarily have notice of the same. 

The very form of a decree for sale, (No. 128, schedule 4 to the 
Civil Procedure Code) in a suit by a mortgagee—viz,, that « upon 
the defendant (mortgagor) paying into Court, what shall be 
certified to be due to the plaintiff, (mortgagee), for principal 


and interest . . . together with costs . . . within six 
months . . . itis ordered that the plaintiff do re-convey the 
said mortgaged promises, free and clear from all ineumbrances 
done by him . . . anddodeliver up to the defendant 


all documents in his custody or power relating thereto, &o.," 
clearly shows that the mortgagee is not to reserve to himself rights 
over the mortgaged property which he re-conveys to the mortgagor 
** with all the documents in his custody or power relating” to the 
mortgaged premises. ‘The said form is also in conformity with 
the substantive provisions enacted in sections 86 and 88 of the 
Transfer of Property Act. 

Section 61 of the Transfer of Property Act, which is the same 
as section 17 of the * Conveyanciag and law of Property Act, 
1881" (44 & 45 Vict, cap. 41), no doubt abolishes the doctrine 
of “ consolidation of mortgages " over different properties, which 
doctrine was recognized by the Courts in India, before the Act 
was passed ( Vithal Mahadev v. Daud Muhammad Husníl)). But 
that very section implies, as is shown by the illustration, that if the 
different mortgages are in favour of one and the same person, not 
in respect of different properties, but over the same property, the 
mortgagor cannot seek to redeem any one mortgage without 
redeeming the additional mortgages also. Tho same principle will 
be equally applicable to a mortgagee, having several mortgages 
over the same property, seeking to obtain an order for sale on one 
mortgage only. 

In Sundar Singh v. Bholu(2) which was heard by a Full Bench, 
the point actually decided was that section 43 of the Code of Civil 
Procedure and section 85 of the Transfer of Property Act, do not 


(1) 6 Bom. H.C.R., (A.0.), 90. 


(2) LL.B., 20 AIL, 822. 
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(who had obtained a deoree for sale of the 
mortgaged property in a suit brought by him, against the mort- 
gagor only, on à mortgage bond executed in his favour in 1878), 
from instituting 8 second suit on a bond mortgaging the same 
property in 1882 in favour of a third party, who had assigned the 
mortgage to the plaintiff in 1883 before he instituted the former 
suit on the mortgage bond of 1878. In that case, no objection 
was taken by the mortgagor to the maintainability of the first suit, 
and in fact, no allusion ‘whatever was made in that suit to the exist- 


ence of the second mortgage; and a decree for sale was passed 
Property Act. But the mort- 


under section 88 of the Transfer of 

gagor resisted the second suit, pleading section 43, Civil Procedure 
Code, and section 85, Transfer of Property Act, as a bar to the 
same ; but sach plea though allowed by the Lower Courts was over- 
ruled by the High Court in second appeal. In the present case, 
objection 1s taken by the mortgagor to maintainability of the very 
first suit brought upon one of the mortgage bonds alone. 

After disposing of the objections founded upon section 48, 
Civil Procedure Code, and section 85 of the Transfer of Property 
Act, the Full Bench of the Allahabad High Court, in the above 
« Phere is nothing in the Civil Procedure 
y Act, which prevents & holder 


preclude a mortgagee 


case, observe as follows :— 
Code or in the Transfer of Propert; 
of two independent mortgages over the same property, who is not 
restrained by any covenant, in cither of them, from obtaining a 
deoree for sale on each of them, in a separate suit . Tt 
appears to us that their having obtained that decree can be no 
bar to their right to obtain a decree for sale on the mortgage of 
1882. What benefit the two deorees will be to the plaintiffs it 
is difficult to see, except that tho plaintiffs may execute one of 
these decrees by sale of the property, and, if there is a surplus 
arising from the sale, they may probably attach that surplus 
in execution of the other decree. One thing is quite clear, that 
the plaintiffs cannot sell the property twice over, and they 
cannot sell under the second decree subject to the first. That 
would be selling the equity of redemption, a right which is not 
acknowledged or recognized by the Transfer of Property Act and 
would be a mischief which has been struck at by section 99 of that 
‘Act, This Court in Mata Din Kasodhan v. Kazım Husain(1), which 


(1) LLR, 18 AIl, 492. 
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has been followed in many other cases, has recognized that the 
intention of the Legislature was to put an end to the abuses which 
existed before Act IV of 1882 came into force, and that there can 
be no sale of the equity of redemption apart from the property 
itself at the instance of the mortgagee ” 

Whether the actual decision in the above case be right or 
wrong, we are unable to concur in some of the observations above 
quoted and in the soundness of the general dictum, that “ there is 
nothing in the Civil Procedure Code, or in the Transfer of Prop- 
erty Act, which prevents a holder of two independent mortgages 
over the same property, who is not restrained by any covenant in 
either of them, from obtaining a decree for sale, on each of them 
in a separate suit." 

We may also add that the view which we take is in conformity 
with the principle underlying section 99 of the Transfer of Prop- 
erty Act, that the holder of a decree for money should not be 
permitted to bring to sale the property of the judgment-debtor, 
reserving a mortgage right thereon in favour of himself (the 
decree-holder). 

The second appeal is therefore allowed with costs and the 
decree appealed against is reversed and that of the Munsif restored 
and affirmed, but on the ground that the suit as now brought does 
not lie. As this objection to the maintainability of the suit was 
not taken by the appellant in either of the lower Comts each 
party will bear his own costs in both the lower Coarts, 
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APPELLATE CIVIL. 


Before Sir Arnold White, Chief Justice, and Mr. Justice Moore. 


1901, MUHAMMAD MOHIDIN BAIT (Prammmr) APPELLANT, 
September 
3, 4, 5, 24, 


THE MUNICIPAL COMMISSIONERS FOR THE CITY OF 
MADRAS (Derenvants), RESPONDENTS.” 


Nauisance—Opening of burial und turning 


rownd--" Convenient and jitting 
place”—Smoke from burning yrownd——Actionable muisante—Pullic body— 
Protection—City of Madras Municipal Act (3Madris) —Ac! 1 of 1884, x8. 392, 433, 
458—Limitation— Continuing nuisance, 


By section 392 of the City of Madras Municipal Act, 1884, the Municipal 
Commissioners “shall. . . , provide a sufficient number of convenient and 
fitting places for burial and burning grounds, either within or without the limits 
of the city and may acquire land for this purpose ;" and section 458 gives a 
right of action to any person aggrieved by the failure of the Commissioners to 
perform a duty imposed on them by the Act, Plaintiff was the owner of a 
bungalow, fa nd garden in the neighbourhood of Madras, In 1896 the 
defendants, the Municipal Commissioners for the City of Madras, acquired land 
eso to plaintiff's and opened a burial and burning ground thereon, Plaintit —_ 
alleged that his premises had, in consequence thereof, become unhealthy, inaani- 
tary, and unfit for residential purposes, that he had been niable to work his 
factory, and that his property had deteriorated in value. He accordingly sued 
for an injunction restraining the defendants from using the land acquired by 
them as a burial ani burning ground, and for damages, 
alleged or shown regarding the manne: 


No negligence was 
r in which the burial ground had been 
used. There was some evidence that the burning ground was to some extent a 
source of nuisance to any one who occupied plaintiffs promises, and that the 
market value of the premises had been depreciated by the opening of the burial 
ground: 

j Beld, that no actionable nuisance had been provod. 


Por Sir Arxoro Ware, O.J,-—Even if an actionable nnisunce had been proved, 
the defendants were protected. 
London and Brighton Railway Co. v. Truman, (LR. 11 Ay 


ph. Cas., 45), followed; 
Metropolitan anylum Disirict v. Hilt, (L.X, 6 App. Cas, 1 


93), distinguished, 
sustained damage from 
s nob show that the site 


‘The mere fact that a neighbouring landowner has 
the establishment of a burning and buriel ground doe: 
Selected is not “convenient and fitting,” 


i ‘The words “ within or without the limits of the Cit 
‘ntjectam materiam and with reference to the requirem 


qonnection with the disposal of corpses and the general 


" must be read secundum 
ents of the community in 
necessities of the case; 


f Origins! Side appeal No. 31 of 1 


900 against the decrod of Mr; Justice 
dam is Civil Suit No. 100 of 1900, 
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By section 483 of the City of Madras Municipal 
for the commencement of suits against the Comm; 
done in pursuance of the powers given 


Act, the period of limitation Munana 
ioners in respect of anything Moxzpry. 
by the Act is fixed at six months. Barr 
Semdle, that plaintifs cause of action, if any, 
be used as a buria! ground, namely in 1896, and 


v. 
arose when the site began to ‘Tam 
that the claim was burred by MUNICIPAL. 


editas h Coumis~ 
limitation, both under section 433 and the general law. moira 

se : ^ FOR THE 
Surr for an injunction and damages. The plaint was as follows :— 


Crry or 
“1. The plaintiff is the owner of a bungalow, factory, garden and Mapas. 


ground Nos. 50 and 51 in Suryanarayana Chetti Street, Tondiar- 
pet, within the local limits of Madras. 2, The defendants 
are the owners of a plot of ground to the east of the plaintiff's 
said premises, the said plot of ground being separatel from the 
plaintiff's said premises by a street about 24 feet in breadth. 3. 
That the plaintiff used to reside in the said bungalow and to 
lease the same to tenants, 4. That the plaintiff used the said 
premises also for the Purposes of carrying on the business of 
drying and dressing tanned skins and hides and used also to lease 
the same to tenants for the same purpose. 5. That sometime 
in the year 1894 tho defendants, notwithstanding the protests 
made for and on behalf of the plaintiff and the other inhabitants 
against their so doing, acquired the said plot of ground for the 
purpose of converting the samo into a burning and burial ground 
for Hindus, and sometime in the year 1896 the defendants began 
to use the said plot of ground as a barning and burial ground for 
Hindus having at the same time closed a burial and burning 
ground situate in Shaik Maistri’s Street, Tondiarpet, Madras, 
6. That sometime in the Year 1899 the defendants closed the 
burning and burial ground for Hindus which had theretofore 
existed in new Washermanpet about a mile to the north of the 
said plot of ground, in consequence of which the said plot of ground 
became the only place resorted to in that locality by the inhabit- 
ants for the purposes of burning or burying the dead. 7, That, 
‘in consequence of the said plot of ground being used as a burning 
and burial ground for Hi indus, the plaintiff's said premises have 
come unhealthy and insanitary and unfit for residential pur- 
poses and the tenants of the plaintiff's said premises have quitted 
} the said premises, 8. That, in consequence of the said plot, of 

ground being used as aforesaid, the plaintiff has been unable to. 
work the said factory for drying and dressing tanned skins 
hides. 9. That, by reason of the said plot of ground b 
aforesaid, the valuo.of the said p ; d 
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tothe extent of Rs. 12,000 and the plaintiff has sustained loss in 
tho shape of rent at the rate of Rs. 80 per mensem for the past three 
years amounting to Rs. 2,880 10. The plaintiff charges that, by 
the opening of the said burning and burial ground and the closing 
of the old burning and burial ground, the defendants have become 
Hable to the plaintiff for the payment of the said sums of Rs. 
12,000 and Rs. 2,880, making together the sum of Rs. 14,880 by 
way of damages for the loss sustained by the plaintiff as aforesaid. 
1l. That in or about the 14th day of February 1900 the plaintiff 
through his attorneys gave notice to the defendants of the par- 
ticulars of his claim, butthe defendants have not replied to the 
same. The plaintiff therefore prays judgment :—(a) That the 
defendants may be reframed by injunction from continuing to use 
the said plot of ground as a burning and burial ground. (b) That 
the defendants may be decreed to pay to the plaintiff the said sum 
of Bs. 14,880. (c) For such further or other relief as to this 
Honourable Court shall seem meet and the nature of the case may 
require,” 
"Tho written statement of the defendants was as follows :—* 1. 
By notification No. 310 published in the Fort Saint George 
Gazette of 29th May 1894 His Excellency the Governor in Coun- 
cil declared and duly notified under Act I of 1894 (The Land 
Acquisition Act, 1894) that the land referred to in paragraph 2 
of the plaint was needed for a publie purpose, to wit for use as 
a Hindu burial and burning ground, and the said land was 
acquired under the provisions of the said Act. 2. The said land, 
in the opinion of the defendants, and in fact, is a convenient and 
fitting place for a burial and burning ground and was acquired 
and provided by the defendants for that purpose with the sanction 
of the Governor in Council under section 392 of the City of 
Madras Municipal Act. 8. The said land was duly registered as a 
Hindu burial and burning ground on 14th December 1894 and 
the first burial took place there on 25th August 1896, the burial 
and burning ground in Shaik Maistri’s Street, Tondiarpet, having 
been previously closed under section 388 of the said Municipal 
Act. 4. The burial and burning ground at the new Washermanpet 
referred to in paragraph 6 of the plaint was closed in September 
1898 under the last mentioned section. 5. The said burial and 
burning ground in the second paragraph hereof mentioned is not 
maintained by the defendants for profit but is provided by them 


` 


p 
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in discharge of their duty under the said Act as a place where 
Hindus being under a social or legal obligation to do so may duly 
bury or burn corpses. The President of the Municipal Commis- 
sion licenses the Vellyans, &c., under section 391 of the said Act, 
but doesnot otherwise employ them. 6, Tho defendants plead that 
the plaint discloses no cause of action against the defendants and 
that in any event the defendants are protected under the provi- 
sions of the said Acts and under the general law from any suit 
or claim for damages or an injunction in respect of their action 
concerning the said new burial and burning ground. 7. The defend- 
ants deny that any protest was made in respect of the acqui- 
sition of the said burial ground as is alleged im paragraph 5 of 
the plaint and say that no complaint was made by or on behalf 
of the plaintiff till 31st May 1899 and the plamtiff is precluded 
by his own acquiescence from maintaining the suit. 8. The defend- 
ants deny that owing to tho said new burial and burning 
ground the premises mentioned in paragraph 1 of tho plaint have 
become unhealthy, insanitary, or unfit for residential purposes or 
untenantable for the purposes of a factory. 9, The defendants deny 
that the said premises have been deteriorated as alleged or that 
the plaintiff has sustained loss as alleged or that the plaintiff is 
entitled to the sum claimed or any sum by way of damages or 
any injunction as claimed. 10. Save as aforesaid the defendants 
put the plaintiff to the proof of the several allegations contained in 
the plaint. 11. The notice of suit is insufficient. 12. The cause 
of action if any is barred by limitation in whole orin part. 13. ‘The 
defendants pray that this suit may be dismissed with costs.” 

The following issues were framed :—1 Whether the plaintiff is 
the owner of the property or has any interest in it entitling him 
to maintain the sut? 2. Whether the user of the defendants’ 
land in the manner alleged in the plaint is a nuisance to the 
plaintiff and is as such actionable? 3, Whether the defendants 
are protected by any provision of the Land Acquisition Act or the 
Municipal Act? 4. Whether tho plaintiff has, by his alleged acquies- 
cence, become disentitled to an injunction? 5. Whether the 
suit is in whole or in part barred by limitation? 6. To what 
damages, if any, is the plaintiff entitled ? 

The evidence is summarized in the judgments of the Appellate 
Court. 

Mr. W. Barton for the plaintiff, 
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Mr EK. Brown and Mr Allan Daly for the defendants 

The findings of the Court on the several issues were as 
follows :—'* No 1. This is not contested but admitted by 
defendants. No 2. I hold as a matter of tact that it is not a 
nuisance to the plaintiff and that plaintiff has no cause of action 
within six months of hus notice of action, No. 3. There is no 
provision that I know of ia either one or the other of the acts 
except in the scetion which refers to limitation which protects 
the defendants. No 4 If it were necessary to decide that I 
should have no hesitation in deciding that in the affirmative. 
No. 5 The whole suit is in my judgmeut barred by limitation. 
No 6. The suit should be dismissed, in my opinion, with costs. 

"Phe suit was accordingly dismissed 

Plaintiff prefoned this appeal. 

Mr W Barton for appellant.—It is submitted that the user 
of defendants’ land as alleged in the plaint is a nuisance to the 
pleintifi and is actionable [He dealt with the evidence and 
referred to sections 433, 392 and 237 ot the City of Madras Muni- 
cipal Act.| The site of the bunal ground could have been selected 
elsewhere. By section 392 the municipality has to provide 
“convenient and fitting’ places for burial grounds, and either 
within or without the limits of the city. This is not a “ conveni- 
ent and fitting” place. for it causes a nuisance to an owner of 
adjacent property Tho discretion given by the section has not 
been properly exercised. There was no irregularity in what was 
done, but such a site was selected that a nuisance was the neces- 
sary result. “Nuisance” is defiued in section 3 (r) of the Munici- 
pal Act By section 436 the Municipal Commissioners may 
make compensation to persons sustaining damage by reason of 
the exercise of any of the powers vested ın them by the Act, and 
by section 458 any person aggrieved by the failure of the Com- 
missioners to perform any duty so imposed may sue, and under 
section 455 the municipality is liable for damages. The smoke 
caused by the burning of corpses caused a nuisance: it “ materi- 
ally interferes with human comfort "—in the words used in Crump 
V. Lamberi(l). Tho discretion given by section 392 must ba 
exercised with due regard to the mghis of private individuals. | 
Te would he otherwise if the municipality had no option 4nd 
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were compelled to create a nuisance. Seo Rymohun Bose v. ais aks 
EIR. Co(1); Bayad Jafw Saheb v Sayad Kadir Rahiman(2); ^ Sar 
The Lund Mortgage Bank of Indu v. Ahmedbhoy Halibbhoy(3); Tus 
Janurdena Shet Gowmdarayan y Badava Shette Guilt); pies 
Metropolitan Asylum District v. Hull(5) In London aud Brigh- — sioxins 
r ton Ralway Co. v. Tiuman(6), the Act distinctly authorsed Giry or 
the creation of a nuisance over a limited area, and consequently BMavras. 
the Railway Company were not responsible. Queen-Eimpress 
v. Sammudha Pilla(7) was a case under the Criminal Procedwe 
Code. It is submitted that an injunction should be granted 
to save multiplicity of suits. The notice given was sufficient 
See Muniipality of Parola v. Lakshmandus(8), decided under the 
Bombay Municipal Act. Thero has been no acquiescence here— 
acquiescence means something more than delay. [Moonz, J.— 
Plaintiff has stood by and let a costly sito be aeqnired ] Seo 
Kerr on ‘ Injunctions ’ and Willmott v, Barber(9). 
Mr. K. Brown and Mr, D. Ohamser for respondents. Mr. 
Brown :—Two points arise on the evidence --(1) as to the pollution 
of the water in the well ; (2) as to tho smoke caused by the burning 
à. of corpses. [He dealt with the evidence.] The plaintiff has tailed 
to establish nuisance on either point. In any case the claim in 
respect of pollution of water must be barred, since corpses have 
admittedly been buried there for more than three years. ‘Tho 
definition in section 3 (r) of the Municipal Act does not govein 
a claim of a nuisance at common law. What may be a nuisance 
is considered in Clerk and Lindsell on Torts, Ist edition, page 
} 298, and the distinction 1s shown between a nuisance causing 
H personal discomfort but not causing depreciation of property. 
i Though Queen-Empress v. Samiadha Pillai(7) was a criminal case, 
for the present purpose the meaning of a nuisance under the 
Criminal Procedure Code may be taken to be the same as one at 
gommon law: that case shows that as cremation is the ordinary 
method here of disposing of corpses, residents must not be too 
fastidious. See also Bamford v. Turnley(10), there referred to, in 


(1) 10 B.LR, 241. (2) TLR, 12 Bom., 684, 

(3) ILR, 5 Bom., 35 (4) IL.R, 23 Mad, 885 at p. 38%, 
(5) LR, App, Cas, 193 at p.212 (6) LR, 11 App. Cas., 45. 

(7) LL.R, 19 Mad., 464 (8) LL.B, 26 Bom, 142 at ps 149, 


(8) L.R., 18 Ch.D,, 96 at p 105. (10) 31 LJ, Q.B., 286; 
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which Pollock, C. B., deals with what may be nuisances and the 
circumstances on which they depend, and the ** compromises” that 
are necessary in social life; and as to what is a “convenient ” 
place. In Cavey v ladbetter(l),it was held that it would be a 
misdirection to the jury to direct them to consider solely the evidence 
adduced to show discomfort to the plaintiff and not to take into 
consideration any evidence showing that the act complained of was 
one of ownership on the part of the defendant which was clearly 
lawful if it did not cause actionable discomfort to a neighbour and 
that it was done with full intention to prev ent discomfort in respect 
of time and place and manner and degree. That case also shows 
that conditions may vary and that there must be mutual adjustment 
in large centres. Sturges v. Bridgman(2) shows that “ the cireum- 
stances must be taken into consideration as well as the act com- 
plained of,” and that “ what would be a nuisance in Belgrave 
Square would not necessarily be one in Bermondsey” There is 
no suggestion in the plaint that the burning ground has been used 
in a negligent or unreasonable manner. he case tor plaintiff is 
that the acquisition and user of the land thus must cause a nuisance. 
But if Queen-Empress v Saminadha Pilla(8) is accepted no cause 
of action has been shown. In Mayne’s ‘ Criminal Law,’ page 556. 
some cases are summarised as to life in large cities. As to section 
392, and the question whether the municipality has properly 
exercised its discretion, plaintiff is not entitled to raise it, as there 
is no charge in the plaint that the discretion has been wrongly 
exercised. If such a discretion has been properly exercised, the 
Courts cannot interfere Wagar Valab Narsi v. The AMunwipality 
of Dhandhuka(4); The Municipal Commissioners for the Ory of 
Madras v. Parthasaradi(5) (decided on the City of Madras Muni. 
cipal Act of 1878). In Duke of Bedford v. Dawson(0), the Master 
of the Rolls holds that the Object of that Act was to enablo 
a bulding to be erected which interfered with the rights of a 
neighbouring proprietor : the case also deals with Olark v. School 
Board Jor London(T). In Sutton v. Clarke(8) Gibbs, J., deals 
with the position of a publie body charged with a public duty, as 


Q) 32 LJ., C.P. 104, (2) L.R., 11 Ch.D., 852 at p. 865. 
(3) LL.B., 19 Mad., 464. (4) TLR, 12 Bom , 490 

® B. R., 11 Mad, 341. (6) L.R , 20 Eq., 353 at p. 358, 
(7)EL.B., 9 Oh. App., 120, (8) 6 Taunt, 29; 16 R.R. 563, 
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compared with that of a private individual. Section 392 of the 

City of Madras Municipal Act is imperative, and relates to one of 

the most imperative needs of a town: and by section 458, if the 

Commissioners fail to perform their duty they may be compelled to 

do it at the suit of any one, so this is an a fortwrt case. Turner, 

L.J., in Biddulph v. The Vestry of St. George, Hanover Square(1) 

(a case under the Metropolis Management Act) lays down that the 

Court will consider whether there has heen a bond fide exercise of 
the powers conferred by the Legislature before it will interfere. 

Section 455 does not preclude the municipality from pleading 

their Act, and only applies to other “ persons.” For example, 

see section 170 relating to toll-bars and gates The erection of 
these on a public highway would be prima face anuisance, and if 
section 455 refers to the municipality the latter would not be 
entitled to rely upon its act to justify such a nuisance A similar 
illustration may be raised with regard to sections 212, 234, 258 and 
292. In the statute on which Metropolitan Asylum District v. 
Fhll(2) was decided, (namely, 30 Vict., cap. 6), there are no impera- 
tive words rendering the erection of asylums compulsory. By 
section 5, which governs that case “ asylums may be provided, "— 
and section 6 also depends on a similar permissive authority. A 
burial ground is more imperatively necessary than a small-pox 
hospital. Section 319 of the City of Madras Municipal Act 
contains a provisional power to erect public latrines, “ so as not to 
create a nuisance,” but section 892 isimperative. See also sections 
287 and 436 as to compensation. It is submitted that we are 
governed by London and Brighton Railway Co. v. Truman(3) ; and 
this is an a fortiors case under that decision, because there the 
railway company were under no obligation to provide cattle pens, 
and were not limited as to the locality in which they should 
establish them. [He referred to Hammersmith, &c., Railway Co. v. 
Brand(4).] Canadian Pacific Railway v. Parke(5) deals with the 
two cases— Metropolitan. Asylum District v. Hill(2) and London 
and Brighton Railway Co. v. Truman(3)—and shows that where a 
Statute,is permissive only, the Legislature cannot be taken to have 
contemplated a user regardless of the rights of others, [On the 


(1) 33 LJ. Oh, 411, (2) LAR, 6 App. Cas, 193, 
(3) LR, 11 App. Oas., 45, (4) L.R; 4 EL, 171. 
(5) [1809] A.C., 635, 
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question of the sufficiency of notice he referred to Munwspahiy of 
Parola v Lakshmandas(i) and Harilal v Mimat(2), as decisions 
on the wording of the Bombay Act, which 1s different to the 
Madras Act. On the question of injunction he contended that 
Wilmott v. Barber(3), 1s not the law in India and cited Sarat 
Chunder Dey wv. Gopal Chunder Laha(4), in which Vishnu v 
Ii tshnan(5) is overruled; also section 56 of the Specie Relief 
Act; also, on the question of delay, Lindsay Petroleum Company v. 
Hurd(6) On the question of the burden of prool he referred 
to the declaratiors ın cases ol negligence in Balien and Leake’s 
‘ Pleadings’; Beven on ‘Negligence,’ 2nd edition, page 391; 
Wakeliny London and South Western Railway Co (7); per Lord 
Watson at page 47; the Indian Evidence Act, section 103; and 
Hariison y Southwark and Vavehali Water Company(8). He 
also referred to Attorney-General v. Clahenwell Vesti y(9) ] 

Mr W. Barton, in reply, referred to Attorney-General v. 
Sheffu ld Gas Consumers? Uo (10), 

Their Lordships delivered the following judgments — 

Sm Arson Warre, CJ.—In this case the plamtiff sued 
for an injunction to restrain the defendants (the Municipal 
Commissioners for the City of Madras) from continumg to use a 
certain plot of ground asa burning and bunal gound, and he 
claimed damages for special jury which he alleged he had sus- 
tained by reason of the use of the ground in question as a burning 
and burial ground. 

The first question for consideration is whother the evidence 
shows that the use of the ground as a burning and burial ground " 
constitutes an actionable nuisance. 

The second issue in the case is whether the user of the defend- 
ants’ land in the manner alleged in the plaint isa nuisance to the 
plaintiff andis as such actionable? The finding of the learned 
Judge upon this issue was in the negative 

In the Court below the plaintiff sought to make out that the 
water in his well had become polluted by reason of corpses having 
been buried in close proximity to his well, and that the smoke and 


Q) LB, 25 Bom, 142 at p.140. (2) ILR, 22 Bom, 634 
(8) LR, 15 Ch D, 96 (4) LR, 1914, 203, IL E, 20 Calo 

, +203, s m 206, 
(5) LL.&, 7 Mad, 3 (6) LR,5PO,221a&p 240 
(7) LR, 12 Abp. Cad, Al at p 47. (8) [1891] 2 Oh , 409 at pa 
(9) [1802] 3 Chy hd at pr 596, (20) 3 De G, M. & Gn, 304, 
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smell trom tho burning corpses amounted to a nuisance and had 
caused his property to deteriorate m value. 
Waith regard to the alleged pollution of water, the plaintitt 
stated that corpses have heen buried within 10 fect of his well 
The evidence, however, shows that the distance was some 70 

feet. The plan shows about 69 tect and the plaintiff's witness, 

Major Robertson, put it at “within 75 fect? The plaintiff 

stated in general terms that the wate: had become polluted to hs 

own knowledge. As he admittedly left the prenuses m June 1897 

and asit was not suggested he had tested the water since that 
date, the pollution (1f any) to which he spoke must have taken 
place before June 1897 So tarasI cau see, beyond a general 
statement that the water * got spoiled" the plaintiff nowhere 

states in his evidence that prior to 1897 ihe well water was pwe, 

Ono of his witnesses, however, who spoke to thc state ot things in 
August 1896 says that at that date the water wis good and was 

used for drinking and bathing Thore is a sewage farm in the 

immediate neighbourhood which, the plaintiff stated, wis extended 

in 1897, and brougbt within a furlong or a furlong and-a-half of 

his premises. The plaintiff also stated that tho well water smelt 

of sewage, and one of his own witnesses, Mr Tamiar, said 1n cross- 

oxamination that the contamination of the water by the sewage 

of itself would make the premises unmhabitible even without 
considering the burial ground. Majo: Robertson who was called 
by the plaintiff as an expert witness gave evidence to the effect 
that the well received its water by percolation and that there were 
graves within the drainage area of the well Je put the drainage 
or catchment area at 100 feet—presumably a radius of 100 feet 
from the well. In cross-examination Major Robertson admitted 
that his examination only occupied lum ten minutes or a quarter 
of an hour. lie stated that the extent of the catchment area 
depended on the depth of the well and the nature of the soil He 
stated that he did not measure the depth of the well but that he 
inferred that it was shallow and that the water percolated into it, 
He also stated that the surface of the land was sandy, that he did 
not examine to see how deep the sand went down, but that he 
inferred that it went down deep from what he saw He also said, 
that he did not think it would be possible to give a scientific 
opinion wholly from what he had seen. This was all the evidence 
with reference to the alleged pollution of the well, and en 
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evidence I have no hesitation in saying that, in my judgment, the 
plaintiff failed to prove that the well had become polluted by 
reason of corpses having been buried in its vicinity. 

As regards the alleged nuisance by smoke and smell the evidence 
was that the nearest burning platform is about 160 yards distant 
from the plaintif's premises. The plaintiff, so far as his personal 
knowledge was concerned, could only speak to the state of things 
from September 1896 to June 1897. He put the number of 
corpses which were burned in the course of the day “in ordinary 
times” as 4 to 8, and he said that when a sea-breeze blew the 
smoke was carried over his premises and blown through the 
windows of his bungalow. Asa matter of fact, as proved by the 
evidence of Sir George Moore, the President of the Municipal 
Commission, there were 107 burnings in 1897, 135 in 1898 and 
182 ın 1899—t e., less than 3a week. The plaintiff stated that 
he found it impossible to use the premises after 1897 as the smell 
was unbearable. 

Sultan Mohidin (plaintiff's third witness) stated that a bad 
smell came from the burial and burning ground and that when the 
wind blew the smoke got into the bungalow. This witness had 
taken the premises for a short time on the condition that he should 
be allowed to give them up when the burial ground was opened and 
he left immediately after the opening of the ground. His objection 
to living in the neighbourhood of a burial and burning ground was 
a general one, and his evidence as to this particular ground being 
a nuisance is worth very little. 

Muhammad Kasim, plaintiff's fourth witness, stated that he took 
the bungalow on a lease in May 1899 and went to live there with 
his family, that he remained there two weeks and then left as his 
children fell sick and a doctor had given him certain advice This 
witness had known the property before he agreed to take the bun- 
galow and up to the time of going to live there appears to have 
thought the house a suitable one for a holiday resort 

Mr. Mitchell (plaintiff's fifth witness) also knew the premises 
before he thought of occupying the bungalow. He stated that he 
took his wife there one evening, that there was a lotof smoke 
about and a rather offensive smell, that he was told it came from. 
the cremation platform and that he then declined to take the house. 
With regard to this witness, it is to be observed that although 
he knew the place well (he said in his evidence “ I frequently pass 
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on my beat and know the land thoroughly. . . . Iknowthere Mumawwap 
was a burial and burning ground there which had been there for MORE 
the last four years") he appears to have been desirous of becoming Tui 
a tenant of the bungalow until the particular occasion to which he Morris 
referred in his evidence. SIONERS 
d Major Robertson also gave general evidence to the effect that Gev or 
the burning of the corpses would in time have an injurious effect Manas. 
on the health of persons living m the bungalow, He did not 
enter the burial ground and his investigations must have been some- 
what cursory as he put the distance of the cremation platforms 
from the plaintiff's premises at 75 to 100 yards—the actual distance 
being 160. He stated in cross-examination that the smoke of 
burning corpses at 100 yards would not be injurious but unpleas- 
ant—nauseating. It is clear that the plaintiff's claim for special 
damages is grossly exaggerated. His statement in the Court 
below was that he had spent Rs. 10,000 on the property. The 
learned Judge found this statement to be wholly untrue, and the 
plaintiff's counsel in this Court did not attempt to controvert this 
finding. There is, however, I think, some evidence to show that 
the market value of the premises has become depreciated by reason 
of the opening of the burial ground. 

Now, no doubt, the use of property so as to cause substantial 
discomfort to neighbours by causing offensive smells, (Bamford v. 
Turnley(1)), or by producing large volumes of smoke, (Crump v. 
Lambert(2)), may give rise to an actionable nuisance, but, as it is 
put by Thesiger, L. J , in delivering the judgment of the Court 
of appeal in Sturges v. Bridgnan(3), * Whether anything is a 
nuisance or not is a question to be determined not merely by 
an abstract consideration of the thing itself, but in reference to 
its circumstances; what would be a nuisance m Belgrave Square 
would not necessarily be so in Bermondsey.” 

In this connection it is to be observed that the plaintiff himself 
carried on business as a tanner and a sewage farm existed in the 
immediate neighbourhood. The plaintiff's witness Mr. Mitchell 
described the place as “rather an outlandish spot not much 
inhabited” and his witness Major Robertson described it as “a ' 
remote desolate place.” 


(1) 81 L.J . QB, 286. (2) LR, 3 Eq, 409, 
(3) L.R., 11 Ch. D., 852 at p. 865 
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The general observations of Pollock, C. B., in his judgment in 
Bamford v. Turnley(1)—although the learned Judge differed from 
the majority of the Comt upon the actual question under consider- 
ation—are no doubt, good law. He observed “ most certainly, in 
my judgment, it cannot be laid down as a legal proposition or 
doctrine, that anything, which under any circumstances, lessens 
the comfort or endangers the health or safety of a neighbour, must 
necessarily be an actionable nuisance, That may bea nuisance in 
Grosvenor Square which would be none in Smithficld Market. 
That may be a nuisance nt midday which would not be a nuisance 
at midnight. That may be a nuisance which is permanent and 
continual, which would be no nuisance if temporary or occasional 
only. A clock striking the hour, or a bell ringing for some 
domestic purpose, may be a nnisance if uniersonably loud and 
discordant, of which the jury aloue mast judge, but although not 
unreasonably loud, if the owner hom s-me whim or capice made 
the clock strike the hour every ten minutes, or the bell ring 
continually, I thmk that a jury would be justified in considering 
it to be a very great nuisance. In general, & kitchen chimney, 
suitable to the establishment to which it belonged, could not 
be deemed a nuisance; but if built in an inconvenient place or 
manner, on purpose to annoy the neighbours, it might, T think, 
very properly be treated as one The compromises that belong to 
social life and upon which the peace and comfort of it mainly 
depend will furnish an definite number of examples in which 
Some apparent natural right 1s invaded or some enjoyment 
abridged.” In determining whether the use of the burning ground 
amounts to an actionable nuisance I think we are bound to take 
into consideration the fact that the object of the burning ground is 
to provide a convenient and sanitary means of disposing of corpses 
in accordance with the general sentiment of the community. Ithas 
been held by this Court (Queen-Empi ess v. Saminadha Pillai(2), 
that the use of a place dedicated for the communal purpose of 
cremation in a way not calculated to aggravate the inconveniences 
necessarily incident to such an act as it is generally performed in 
this country does not amount to a public nuisance within section 
290 of the Penal Code on the ground that discomfort and annoy- 
ance are caused to persons near the place. The Judges remark :— 
Se 


(1) 31 LJ, Q.B , 286 at p. 292, 


(2) ILR., 19 Mad., 464, 


a 
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ments of all sections of the community, but also the requirements 
of general health and comfort, absolutely demand that corpses shali 


i io the living. Tt is this imperative necessity that, as a general 
rule, casts upon persons having charge of corpses not only as a 
matter of social, but also of legal obligation, the duty of arranging 
for the disposal of those corpses ım a reasonably speedy, decent and 
inoffensive way. And to facilitate the discharge of such an import- 
ant duty, it has been, as is well known. the general and immemorial 
custom to set apart some spots for use by the public as places ot 
sepulture or cremation. The absolute necessity for some such 
common provision will become apparent on a moments reflection. 
It is sufficient to refer to but one—not an ummportant—consider- 
ation bearing on the matter, viz, that the number of persons who 
are in a position to find for interment or cremation of the bodies of 
their deceased relations, iriends or doper.dents, places of their own, 
which, while being convenient to those persons themselyes, will not 
be a nuisance to others, iseatremely small when compared with the 

+ millions of landless men and women who, if required to do so, would 
find it impossible to cbtain such spots for similar use by them. 
Henco the existence of common burial ad eemation gonnds 
in almost every mhabited village in this Presidence). . . . 
And when persons, hke tho accused, entitled to use a particular 


4 spot dedicated for the communal purpose of cremation, use it for 
that purpose in a manner neither unusual nor calculated to aggra- 
vate the inconveniences necessarily incident to such an act as it is 
generally performed im this country, it must be admitted that he 
does what is perfectly lawful. To hold that an act so properly done, 
not only in the exercise of a right of which the peoplo of this 
country are generally so vcry tenacious, but also in the discharge 
of a serious duty, amounts, as the prosecution contends, to an 
offence, would be highly unreasonable and unjust.” 

In the present case it is not alleged in the plaint and no attempt 
was made to prove that there has been or is anything negligent or 
unreasonable in the way in which the burial ground is used or in 
the methods adopted for the disposal of corpses. Applying the 
principles which underlie the decisions to which I have referred to, 
the facts of the present case I am of opimon that the sarod, 
Judge's finding that no actionable nujsange has been proved 1 
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The question, however, whother—assuming a nuisance to have 
been proved—the defendants are protected has been fully argued 
and 1 propose to deal with it. 

The defendants are the Municipal Commissioners for the City 
of Madras. Section 392 of the City of Madras Municipal Act 
imposes on the Commissioners the duty of providing burial or 
burning grounds. The section is in these terms :—“ The Commis- 
sioners shall from time to time out of the Municipal fund, with the 
sanction of the Governor m Council, provide a sufficient number of 
convenient and fitting places for burial or burning grounds either 
within or without the limits of the city and may acquire land for 
this purpose” Section 458 in terms gives a right of action to any 
person aggrieved by the failure of the Commissioners to perform a 
duty imposed upon them by the Act 

Sir George Moore, the President of the Commission since 1886, 
stated in his evidence that the place was chosen as the most suitable 
and convenient place for the community for whom it was necessary, 
and that in his judgment a more suitable place could not have 
been found. As has been already pointed out, the plaintiff's wit- 
ness Mr. Mitchell described the place as “ rather an outlandish spot 
not much inhabited” and his sixth witness Major Robertson 
described it as “a remote, desolate place.” Sir George Moore stated 
that since 1887 it had been the policy of the Commissioners to 
take grave-yards out of the populous parts of the municipality 
irrespective of whether the grave-yards were overcrowded or not. 
He also stated that he had been over the plaintiff's premises prob- 
ably every year since 1887 and that whenever he had seen the 
premises they had been uninhabitated. He admitted that the 
cemetery might have been taken further north, the only objection 
to this being that it would be farther from the people and not 
80 convenient. 

Now section 392 of the Act is imperative in its terms The 
Commissioners are bound to provide burial and burning grounds 
somewhere, though they have no doubt to exercise a discretion in 
the selection of sites. As regards this part of the case the 
plaintiffs proposition of law appeared to be, although it is not 
formally raised in the pleadings, that the mere fact that he, a 
neighbouring landowner, has sustained damage shows that the 
place provided by the Commissioners as a burning and burial 
ground is not “ convenient and fitting.” I cannot assent to this 
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proposition. In his Judgment in London and Brighton Railway 
Co. v. Truman(1) Lord Blackburn cites the following passage 
from the judgment of North, J, in that case:— In the present 
case itis pleaded that the company were guilty of negligence in 
selecting a place for their cattle-yard and pen which was not 
suitable for the purpose. The fact that a nuisance is proved to 
exist without any negligence in the mode of conducting the 
: Wl business there shows that the place is not suitable for the purpose ” 
: u Lord Blackburn says he oannot agree with this. 
9 1 It was argued on behalf of the defendants that the discretion 
of the Commissioners ım selecting a place as “convenient and 
, fitting” cannot be questioned unless it could be shown that they 
| exercised the so-called discretion capriciously or perversely and 
that a person who has sustained an injury which he would not 
have sustained if another site had been selected has no right of 
action. The decision of this Court in The Municipal Commissioners 
for the Ory of Madras v. Parthasaradhı(2) and that of the 
Bombay High Court in Nagar Valab Narsi v The Munwipality of 
Dhandhuka(8) were cited in support of this view. 

It is to be observed that the passage in the judgment of Sir 
George Jessel in Duke of Bedford v. Dauson(4) which was referred 
to by the learned counsel for the respondents in this connection 
had reference to an enactment which in general terms empowered 
a public body to take land and erect buildings thereon for a 
specified purpose. I am inclined to think that these observations 
of Sir George Jessel and the passage in the judgment of Lord 
Selborne to which he refers are not altogether reconcilable with 
the judgments of the House of Lords in the more recent cases to 
which I shall have to refer later. 

It appears to me that these words ‘convenient and fitting ' 
neither help nor hinder the plaintiff. The same canons of construc- 
tion and tho same principles of law would be applicable if they 
found no place in the seetion and the section ran “ the commission- 
ag ballt . . . provide . . places for burial or burning 
grounds, &o." 

Assuming the use of the burning ground constitutes a nuisance 
which would give a right of action if the defendants were not a 
statutory body who acted under statutory powers in opening the 


< 


(1) L Rn 11 App. Oas, 45 at p. 64 (8) LL.R., 11 Mad., 341. 
4; (8) LL Be 12 Bom, 490, (4) LR, 20 Eq., $59. | 
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burning ground, the question is — is the present case governed by, X 


the decision of the House of Lords in Metropolitan Asylum Distria, 
v. Hili(1) and the cases which follow this decision or does it fall, j 
within the chain of authorities of which London and Brighton Rails ¢ 
way Co. v Truman(2) may be described as the leading case? | 
In Metropohtan Asylum District v. Holl(1) the Statute authorised; 
but did not enjoin, the purchase of lands and the erection of 
buildings tor the purposes of the Act The defendants erected a 
smallpox hospital noar the plaintPs properties. The defendants 
were under no statutory obligation to erect a small-pox hospital 
anywhere. They were merely authorised to do so In the case 
now before the Court the defendants are under a statutory 
obligation to provide burning and burial grounds which may be 
either within or without the lımts of the city. One of the 
grounds on which the present case is distinguishable from the 
hospital case 1s that the duty to open burial grounds is mandatory 
or imperative whereas the enactment in question in the small-pox 
hospital case merely authorised the erection of hospitals. The 
present case may also be distinguished on the ground that the 
Legislature in the present case clearly contemplated and authorised 
some interference with private rights of property since section 392 
empowers the Commissioners to acquire land compulsorily for the 
purpose of burmng grounds. In the hospital case the Statute 
gave no power to acquire land compulsorily. The recont decision 
of the Privy Council (Canadian Pacific Railway v. Parke(8)) in 
which the decision in Metropolitan Asylum District v. Hil/(1) was 
followed also went upon the ground that the authority given to do 
the act which resulted in injury to a third party was permissive 
and not imperative. 

‘Again, in the hospital case, the statuto made no provision 
for compensation to injured parties, and in the Privy Council caset 
just referred to although provision was mado for compensation iù, 
certain cases the compensation clauses did not cover the injury) 
sustained by the plaintiffs in that case. The Act under eonsidera-; 
tion in the case before us contains two compensation sections—28' 
and 436. Section 287 says “If any land be taken under thi 
provisions of this Act, the commissioners shall make compensatio 


(1) LR. 6 App Cas, 193. (2) LR, 11 App Oas., 45 at p. 64. 
(8) [1890] A O , 535 
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to the owner or occupier of any adjoining land or building for any 
direct or immediate damage dono theroto by the taking of such 
land". Section 436 is a general clause and is in tbe following 
terms: —“ The commissioners may make compensation, out of the 
municipal fund, to all persons sustaining any damage by reason 
of the exercise of any oi the powers vested in the:commussioners, 
their officers or servants under and by virtue of this Act ” 

The fact that tho onaciment itself gives a right to compensa- 
>, tion is a consideration which may properly be taken into account 
" Seo the judgment of Lord Blackburn in the small-pox case. In 
tho present case tho plaintiff does not claim compensation under 
the Statute. His claim 1s for damages by reason of his common 
law rights having been infringed. 

In the case of London and Brighton Railway Co. v. Truman(1) 
the Company were authorised to purchase by agreement (in 
addition to the lands which they were empowered to acquire 

compulsorily) lands not exceeding fifty acres, in such places as 
i should be deemed eligible for the purpose of providing yards and 
Mother conveniences for receiving and keeping, amongst other 
^ things, cattle intended to be conveyed by railway. The Act eon- 
tained no provision for compensation in respect of lands so 
purchased by agreement The Company bought land and used it 
M. for a cattle-yard The use of the land amounted to a nuisance, 
| which, but for the Act, would have been actionible. There was 
no negligence in the mode in which the Company conducted the 
business, The House of Lords, reversing the decisions of the Court 
E, of Appeal and of North, J , held that the Company were protected 
| and hat the adjoining occupiers were not entitled to an injunction. 
| It is to be observed that in this case (a) the Company were 
f merely authorised, not enjoined, to erect cattle-sheds; (b) the Act 
contained no provision for compensation to parties who might be 
| injured by the erection of cattle-sheds. 
|, In the case before us (a) the defendants are under a statutory 
obligation tə open burning grounds; (6) provision is made for 
| compensation. In these two respects, therefore, it may be said 
E that as regards the question of law under consideration tho position 
of the present defendants is stronger than that of the Railway 
| Company m the Railway case. 


(1) LR, 11 App Cas, 45 at p. 64. 
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The plaintiff's counsel laid stress upon the fact that the local! 
grounds are to be opened are in no 


limits within which buming 
way cireumsoribed or defined. The words are no doubt quite 


general :—“ Either within or without the City limits,” and he 
sought to distinguish the present case from London and Brighton 
Railway Co. Y- Trwnan(l) upon this ground. It seems to me 
that this suggested distinction js more apparent than real, It 
is truo that in London and Brighton Railway Oo v- Truman(1) the 
lands which the Company were authorised to acquire for the pur- 
pose of erecting cattle-sheds were not to exceed 50 acres, but it is 
also trae that the Statute imposed no limitation on the discretion 
of the Company in the selection of the site of these lands. The 
Lord Chancellor, however, points out that, as à matter of physical 
necessity, the lands could only be taken where they could be used 
for the purpose of the railway authorised by the Act. So, in the 
present case, though, I admit, in a less degree, the burning ground 
could only be opened at a place where it was accessible to the 
community for whose benefit it was opened. Otherwise, the object, 
which the Legislature had in view in enjoining the opening of 
burning grounds would be frustrated. The words “within or 
without the limits of the city ? must be read secundum subjectam | 
materiam and. with reference to the requirements of the community | 
in connection with the disposal of corpses and the general necessities | 
ofthe case. ‘The following passage and judgment of Lord Selborne | 
in the smail-pox hospital caso, seems to me, without unduly strain- : 
ing the language. to cover the present case :—“ If the Legislature) 
had authorised some compulsory interference with private rights o 
property, within local limits which it might have thought fit t 
define, for the purpose of establishing this asylum to be used 
the reception of patients suffering from small-pox or other inf 
tious disorders, and had provided for compensation to those whi 
might be thereby injuriously affected (in such cases and under sud 
conditionsas it might have presoribed) the present case might b y 


Brand(8).” And, with reference to this question of the selecti 
. of a sito, the same learned Judge, in his judgment in London 7 
v- Brighton Railway Co. v. Tiuman(1) observes :—“ It was urged 


fy Le, 11 App. Cas., 45. (2) 4B. & Ad, 30, E 
wm (8) LR, 4 HL, 171 
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the Company having an option as to place were bound to exercise it Munausap 
so that no adjoining landowner (or I suppose any other person) “gumis 
should suffer detriment from the subsequent use of the land for qs 
the authorised purposes. If it were the duty of the Company in Mvarcrran 
deciding upon the eligibility of the place to be governed by &uch Sonus 
considerations, they might be placed in very great difficulty For nisus 
even ifany place could be found where no person would be liable — Mapzas. 
to suffer detriment from the establishment of loading and unload- 

ing places for cattle near his land, it isobvious that the other 

M ^ considerations relative to the convenience of the Company's traffic, 

P^ which the Legislature must primarily have had in view, might 

have to be disregarded. The natural (and to the Company and 

the public the most convenient) places for receiving and discharg- 

ing cattle traffic to and from a railway must be in connection 

with, or in proximity to, stations at or near market towns or other 

populous places, certainly not in fields remote from any human 

habitations. Bat even if the Company were to establish a cattle 

E station ata distance from any human habitation, it seems possible, 

1 from the case of Sturges v. Bridgman(1), that the law of nuisance 

E might still pursue them there (unless protected from it on the 
principle of Rew v. Pease(2)) in the event of an adjoining land- 
owner afterwards thinking fit to build a house upon his own * 
property." 

In my opinion the present case approaches more nearly to 
London and Brighton Railway Co. v. Truman(3) than to Metro- 
poltan Asylum District v. Hili(4) and I think it is governed by the 
former and not by the latter authority. With regard to the 
Bombay case which was relied upon by the appellant (Sayad Jafir 
Saheb v. Sayad Kadır Rahwnan(5)) the present case is distinguish- 
able on the ground that there was nothing in the Bombay Act 
which necessarily required the erection of privies. 

In my judgment no actionable nuisance has been proved, but 
assuming that the proper finding on the evidence would be that 
an actionable nuisance has been proved, I think that the defend- 

' ants are protected for the reasons I have stated. 

This being my view, it is not necessary for me to deal with the 

question of limitation. If it were, I should be disposed to hold 


(1) L.R., 11 Ch. D., 852 at p, 865. (2) 4B. & Ad, 30. 
(3) L.R., 11 App Cas, 45. (4) L.B., 6 App. Cas, 198, 
(5) HB, 12 Bom., 684, ' 
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Muxatwad that as against the present defendants the plaintifi’s cause of action 
E arose when the grcund hegan to be used as a burning ground, and 


tas that as against them he is time-barred both under section 433 of 


cunis tho Act and also under the general law. E 
ovxis- 


STONERS The appeal is dismissed with costs. I certify for two counsel. 
ORT OE Moonz, J.—The plaintiff, as the owner of a bungalow, factory 


Mansas. and garden situated in Suryanarayana Chetti Street, Tondiarpot, 
Madras, has bronght this suit against the Municipal Commissioners 
for the City of Madras, alleging that in consequence of the defend- 
ants having in 1896 opened a burial and burning ground closo 
to his premises, those premises have become unhealthy, insanitary, 
and unfit for residential purposes, that he has been unable to work 
his factory for drying and dressing tanned skins and hides and that 
his property has deteriorated in value to the extent of Rs. 12,000. 
He, therefore, prays for an injunction restraining the defendants 
from using the land acquired by them as a burning and burial 
ground and claims Rs 14.880 as damages. he defendants in thoir 
written statemont plead, infer ata, that the plot of land mentioned 
in the plaint was acquired and provided by them asa burial and 
burning ground under the statutory obligation laid on them by tho 
provisions of section 392 of the Madras Municipal Act and that 
it is a convenient and fitting place to be used for such purposes. 
The second issue framed by Mr. Justice Shephard is as to whether 
the user of the defendants’ land in tho manner alleged in tho 
plaint is a nuisance to the plaintiff and is as such actionable ? 

In considering the question as to whether the defendants have 
by using the land mentioned in the plaint as a burial and burning 
ground caused nuisance to the plaintiff, it is necessary in the 
first instanco (o rofor in some detail to the evidence given by the 
plaintiff himself, Before doing so, however, I am constrained to 
observe that that evidence shows that the Plaintiff is by no means 
a truthful or accurate witness, This is proved by the following 
facts. Tho plaintiff deposes that, after he purchased the property 
to which this suit relates, he expended a sum of Rs. 10,000 on it. 
He says that, when he bought the property in June 1893, there 
was à bungalow on it but no other buildings and that he added a 
Kitchen, bath-room and factory and put a wall round the bunga- 

low. There is no wall round the bungalow and Mr, Cammiade, 
whose evidence is accepted by both sides as trustwort! 

that, when he ocoupied the premises 18 years ago, 


hy, deposes 
there was a 
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bungalow and a tannery and that tho present tannery is simply 
the old tannery renovated. The plaintiff has made no attempt 
to prove that he spent Rs. 10,000 or anything like that sum on 
buildings, &c. He produces no documents or accounts in support 
of this assertion and Sir George Moore, who has known the placo 
since 1887 and visited the plaintiff’s premises year by yoar over 
since then, states that he does not believe that tho plaintiff has spent 
Rs.10 on them, It is perfectly certain that the plaintift made a 
most untruthful statement when he deposed that he expended 
Í. Rs. 10,000 on the buildings, &c. As to his accuracy one matter will 
be enough to allude to. He deposes that on an average 10 corpses 
were burnt in a day on the burning ground Almost immediately 
E afterwards he altered this assertion and said that the daily average 
i was 4,5,7or8. If in the years 1897, 1898 and 1899 an average of 
10 a day had been burned, the total would have been 10,950 while 
at 4a day it would be 4,380 Sir George Moore however shows 
that the total number of corpses burnt in those years is only 374. 
The following is the description given by Mr. Rencontre, the 
plaintiff's solicitor, in his letter (oxhibit D) of the 31st May 1899 
jto the President of the Municipality, of the nuisance complained 
f of :— The smoke emitted from the burning of the corpses enters 
my client’s dwelling house and is suffocating and tho odour that 
exudes from the corpses is sickening, so much so that since the 
plot of ground is used as a burning and burial ground my client’s 
; said house was and is untenanted. My client himself tried to livo 
there but had to leave it in consequence of the unhealthy smoke 
and noxious gas emittel from the said burning ground. The 
smoke hangs like a cloud over my client's premises for hours 
ogether.' The evidence put forward to make good these 
assertions is in the main as follows :—The plaintiff deposes that he 
bought the promises in June 1803. He lived there till the end of 
1894 and then leased them to Sultan Mohidin who occupied 
hem till September or October 1898, i.e., till a month or so 
after the opening of the burning ground. An attempt has been 
made to show that Sultan Mohidin left because of the nuisance 
now complained of but this is not borne out by the plaintiff's own 
evidence. What he says is that this tenant had told him all along 
hat he would leave as soon as the burial and burning ground was 
Jopened and that he did so. After Sultan Mohidin had left the 
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Mumaaap there He says, however, that he was unable to bear the smoke 
Monor from tho corpses and that he bought other premises in which to 


” live and carry on his business. The statement is, however, 
Tus 


Monicreax contradicted by him later on m his deposition when giving 
Coons. evidence as to why Police Inspector Mitchell refused to live in 
rortHt the house. He says that early in 1899 Mr. Mitchell proposed to 
Mavess take the house on lease from him for six months as be wanted it as 

a place of residence for his wife and children. Mrs. Mitchell, 
however, having visited the plece refused to live in the house as 
there was a bad smell there As to this the plaintiff deposes 
that the smell was bad in 1897, 1898 and 1899 but that he did not 
complain as he did not want to bother the Municipality. He then 
adds that he first realised that it was necessary to complain when 
Mr Mitchell refused to live ın the house. He did not believe his 
other tenants but when Mr Mitchell complained, he thought that 
there must be something init This is absolutely unreconcilable 
with his assertion that he had to give up using the factory in 1897 
because he was unable to bear the smoke from the corpses. There 
are some 60 cocoanut trees on the land round the plaintiff's bun- 
galow. He leased these to one Murugappa Gramani in 1896 as he 
wanted to draw toddy from them, but the lessee gave up the lease 
after a year, and the plaintif was not able to get any ono elso to 
take it up. He deposes that people said that, as the burial ground 
was situated opposite to his land, they were afraid to go there at 
night and that they aleo objected to the smoke arising from the 
burning ground durmg the day time The plaintiff further 
deposes that after Inspector Mitchell had refused to occupy the 
house one Muhammad Kasim, it appears, (exhibit C) agreed to be 
the plaintiff's tenant for six months from 1st June 1899, but he 
gave up the house almost immediately as the water in the well 
was not good and as there was an offensive smell from the burn- 
ing ground. It does not appear that any attempt was made to 


let the premises from the date on which Muhammad Kasim left up 
to the filing of this suit. 


The evidence put forward to corroborate the plaintiff's alle- 
gations as to the nuisance caused by the smoke from the burning 
ground is meagre and unsatisfactory. Sultan Mohidin Saheb 
admits that the agreement that he entered info with the plaintiff 


was that he shotld vacate the 


premises as soon as the burial | 
ground was opened, 


Ho deposes that there was a bad smell froin 
EA 


» 


E 
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the burial and burning ground but as 1t is shown that he left almost 
immediately after the burnmg ground had been opened and when 
only a few corpses had actually been burnt there, his evidence as to 
this is of but little value The next witness 1s Muhammad Kasim. 
He says that he vacated the house because ls children having got 
il he sent for Lieutenant-Colonel Lee, I M.S., who advised him 
to leave Colonel Lee has not been examined and itis impossible 
to say why he gave this advice. It is most probable that ıt was 
because of the bad water supply and the proximity of the sewage 
farm that he recommended that the witness should take his 
children away, In the absence of evidence as to why the Medical 
officer considered the house unhealthy no importance can be 
attached to the fact that he advised this witness to leave the place. 
Police Inspector Mitchell’s evidence is very remarkable He 
knew the place well as he used to visit it constantly when on his 
beat and it must be presumed. that he would not have proposed to 
take his wife and children there for change of air if he thought 
that the smoke arising om the burning ground caused a serious 
nuisance to persons living in the house He deposes that there 
was “a lot of smoke about and a rather offensive smell" which 
he was told came from the cremation platform. He does not, 
however, appear to have taken the trouble to ascertain for himself 
whence the smoke came. He cannot have found the smell offen- 
sive tor he agreed to take the buildings on a lease for some months 
provided his wife liked them. He took Mrs Mitchell there one 
evening and she, he says, stopped close to the large sewage channel, 
which he states is about 150 yards distant from the house, tound 
the smell most offensive and would not go any closer to the 
building. Mrs. Mitchell has not been examined but as far as can 
be seen from her husband’s evidence it was the smell of the sewage 
farm that she objected to and there is cogent evidence that the 
smell of the sewage is most powerful and offensive P Murugappa 
Gramani who took the lease of the toddy-giving taces from the 
plaintiff fora year deposes that he refused to renew the lease 
because the tree-climbers refused to work owing to the smell from 
the burning ground. It is impossible to credit this assertion. 
Rajagopal Gramani, one of the plaintiff's witnesses, deposes that 
dhobies wash clothes on the plaintrff's premises. There are no 
‘grounds for supposing that the nostrils of a a 
more sensitive than those of washermen. 
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unoccupied becauso owing to 
and burning ground opened b; 


why it is that the premises ha: 
cogent evidence on tho record 
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It is shown that the plaintiff's bungalow and factory are in a 
dilapıdated condition and that they have not been occupied for a 
considerable time. The plaintiff's case is that they have remained 


the nuisance caused by the burial 
yy the defendants no tenant will live 


there. The evidence, however, does not, as has been shown, bear 
out this contention. It is of course not possible to say positively 


ve remained unoccupied but there is 
to prove that it is the proximity of 


the sewage farm and not of the burning ground that has fright- 


ened away intending tenants, 


As to this Mr. Cammiade, a witness 


whose evidenco appears to be deserving of far greater weight than 


that which can be attached to 
for the plaintiff, says « 


by the sewage of itself would 


most of the evidence put forward 


practically the contamination of the water 


make the bungalow uninhabitable 


even without considering the burial ground. The stench from the 


sewage farm is very bad” and 
follows:—* The sewage farm 
depreciates the land by half its 
that extent. Poople will not 

burial and burning 


to this the plaintiff himself adds as 
affects tho premises seriously. It 
value. It has depreciated mino to 
take my bungalow apait from the 


ground because of the sewage farm." 


A great deal has beon said at the hearing of this appeal 
regarding a well in the garden attached to the plaintiff's bungalow 
the water in which, it is alleged, has been contaminated in conse- 
quence of the proximity of the burial ground. There is some 


evidence that tho water in this well was fairl; 


when the plaintiff acquired the 
that when this suit was filed it 
There is, however, 


no evidence of 
change in the quality of the w: 
The evidence of Major Robertson, T.M.S. 


ly pure and good 
premisos and there can be no doubt 
had become foul and unfit for use, 
any value to prove that thig 


» in my 


ce whatever has boen caused to the 


There is some evidence that the 


burning ground is a source of nuisance to 


one occupying the plaintiff's premises, 
be caused by tho smell of ihe smoke 
ground whenever corpses are consumed 
however, 


burnt the nearest to the pleintiff^s 


there, 


that of the burning platforms on whi 
bungalow is at a distance of 485 


a certain extent to any 
That nuisance is said to 
arising from the burning 


It will be found, 
ch the corpses are 


D 


VOL, XXV.] MADRAS SERIES 113 


feet. Sir George Moore's evidence also shows that the number of 
corpses burnt is about one every three days. These two facts, as 
it appears to me, explain why it is that the plaintiff has been 
unable to produce any trustworthy evidence that any appreciable 
nuisance is caused by the burning of corpses to person occupying 
his premises. The plaintiff in order to be entitled to either an 
injunction or damagés must show that the injury suffered by him 
is not merely nominal but real and substantial. This ho has in 
my opinion failed to prove. I coneur with the learncd Chief 
Justice in holding that this appeal should bs dismissed with costs. 

Messrs. Grant & Greatorez— Attorneys for appellant. 

Messrs. Barclay, Orr, David § Brightuell — Attorneys for ro- 
spondents. 


APPELLATE CRIMINAL. 


Before Mr, Justice Davies and Mr. Justice Moore. 
KING-EMPEROR 


a 
MOHIUDDIN SAHIB.* 


Evidence Aci—Act I of 1872, s3 114, 183—Evidence or a.compliee— Qvi roboi ation. 

Certain porsons were chaiged with the muder of N — Tho confessional 
statement of one of them and the evidence of an approver showed that the accused 
first attacked N, at a spot desciibed as D ; that they then cared him fiom D to 
a spot desciibed as E, and that fiom E they camied lum to a spot doscribed as F, 
where he was lied. Throe other witnesses deposed to the presence of the 
accused at D 

Held, that the evidenco of the approver was sufficiently corroborated to 
justify a conviction. 

Reg v. Wilkes, (7 ©. & P., 272) and Queen v Blake Bar, (BLR, Sup. Vol. 
(EB), 450), referred to. 


ArPEAL by four accused against convictions and sentences on a 
charge of murder. ‘Ihe body of one Nabi Sahib was found on 
16th May 1901, and six persons wore charged with having caused 
his death. On 19th May first accused made a confessional state- 
ment in which he implicated himself and the accused Nos. 2 to 5. 


* Referred Trial No. 39 of 1901 reforred by A. Venkataramana Pai, Acting 
Sessions Judge of Bellary Division, for confirmation of the sentence of death 
passed in Sessions Case No 27 of 1901. 
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From this statement and from other evidence in the case it 
appeared that the injuries from which the deceased died were 
inflicted at three different spots, which were described as D, E and 
F respectively. In his statement already referred to, first accused 
deposed that he and accused Nos 2 to 5 and tho third prosecution 
witness (who gave evidence as an approver) began their attack on 
the deceased at D; that accused Nos. 2 to 8 and the approver 
then carried him to E, and then to F, where he was killed. On 
1st June this accused made a further statement, in which he 
admitted having struck the deceascd, and that he had assisted in 
carrying bim from E to E. The body was found close to F. 
This accused adhered to these statements when the charge was 
read to him on 27th June, but repudiated them at the Sessions 
Court Of the witnesses called for the prosecution the third gave 
evidence as an approver He implicated the first accused as 
having taken a prominent part in the attack on the deceased. He 
also deposed that accused Nos. 2, 8 and 4 wore present at the 
attack at D ; and that they assisted in carrying the deceased from 
D to E, and also from Eto F. Whilst going from E to F they 
committed serious injuries on him. His evidence was corroborated 
in the following manner : —the fourth prosecution witness impli- 
cated these three accused as having taken part in the attack at D. 
The fifth and seventh witnesses also deposed to the presence of 
accused Nos. 2,3 and 4 at D, and that they had taken some part 
in the attack there committed. On ist June, these three accused 
admitted, before the committing Magistrate that they had been 
present at D ; but their case was that they did not accompany the 
murderers to F. Tho Sessions Judge acquitted accused Nos. 5 
and 6 and convicted accused Nos. 1, 2, 8, and 4, sentencing 
accused No. 1 to death and accused Nos. 2, 8 and 4 to transportation 
for life. 

Accused Nos. 1 to 4 appealed. z 

E. R. Subrahmania Sasins, for the accused, (after dealing with 
the evidence), submitted that the evidence of the approver (third f 
prosecution witness) had not been sufficiently corroborated to - 
justify a conviction. There was corroboration of his statement up 
tó a certain point, namely, that the accused were present at D. 
But the murder was not committed, or at all events was not 
completed, at D It was committed at F, or between E and F. 
"He referred to Ameer Ali on * Evidence,’ page 811, citing Reg ^ 
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Wilkes(1) and Queen v. Elahi Bax(2), and submitted that the 
corroborative evidence which had been given of the approvor's 
statement that the accused were present at D was not corrobora- 
tion of his statement that they were also at E aud F., 

The Public Prosecutor (Mr. Æ. B. Powell) for the Crown, 
contended that the corroboration was sufficient, and that the 
evidence of an approver need not be confirmed in every particular ; 
and that it is sufficient if it be confirmed in material particulars. 
He referred to Queen-Empress v. Krishna Bhatta(3). 

The Court delivered the following judgments :— 

Moore, J.—Six men were charged before the Sessions Judge 
with the murder of onc Nabi Sahib He has convicted Nos 1, 2, 
3 and 4 and acquitted Nos à and 6 No. 1 has been sentenced to 
death and Nos 2, 3 and 4 to transportation for lıfe They appeal. 

The case against the first prisoner is very strong The third 
prosecution witness, an approver, has described in detail the 
manner in which Nabi Sahib was killed and has shown that this 
prisoner took a prominent part in the attack on him. His evi- 
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dence is corroborated in certain important particulars by the fourth * 


witness, a boy of about 18 years of age, who is the nephew of the 
first prisoner. This boy was present whon the attack commenced, 
but ran away before Nabi Sahib received very serious injuries. 
The fifth and seventh witnesses also saw the first prisoner with 
others strike Nabi Sahib, but they also left the place before the 
man was killed. Nabi Sahib was killed on the 12th May His 
body was discovered on the 16th and on the 19th the first prisoner 
made a confessional statement which has been recorded under 
section 164 of the Code of Criminal Procedure by the Adoni 
Second-class Magistrate. He there says that the fifth prisoner 
hit Nabi Sahib with the handle of a hatchet and on that the second, 
third and fourth prisoners and the approver beat him The first 
prisoner also hit him with the handle of a hatchet. This happened 
at the spot marked D onthe plan. They then carried him, the 
first prisoner assisting, to a spot where there is what is called in 
the evidence a jammi tree (E in the plan) After that he was 
carried to the margosa tree (F in the plan) where he was killed. 
This prisoner did not in this statement admit that he assisted in 
carrying Nabi Sahib from E to F, or that he was one of those that 


(1) 7 C. & P., 272. (2) B.L.R., Sup. Vol, (F.B), 459/4} 
(8) Referred Trial No. 27 of 1895 (unreported), ; 4! 
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actually struck him et F, On the 1st June tho first prisoner in a 
further statement made boforo the Magistrate admitted that he 
had struck the deceased with the handle of an axo and that he had 
assisted in carrying him to E and thence on to F. He says * we 
ticd up his hands and legs, took him to the hollow placo near 
Nillagutta (Nallagatta is the place where the body was found. 
It is olose to F) and made him lie down there,” When on the 
27th Juno the charge was read to him he adhered to what he had 
previously said and it was not till he was before the Sessions Tudge 
that he repudiated his confessional statements, I believe the 
evidence of the approver which has been corroborated in certain 
most important particulars by the fourth, fifth and seventh wit. 
nesses. There are no grounds for supposing that the confessional 
statements made by the first prisoner were not given voluntarily. 
I have no hesitation in upholding the conviction of this man, but 
I consider that the sentence passed on him should he altered to 
transportation for lifo as T am satisfied, from a consideration of 
the evidence, that the first prisoner was not one of the prime 
movers in the attack on Nabi Sahib and that, if it had not been 
for the intervention of other persons, whose case is not now before 
this Court, Nabi Sahib might perhaps have been beaten, but would 
certainly not have been murdered. All the evidence jn my 
opinion points to this conclusion. 

Criminal Appeal No. 418 of 1901 has been put in by the 
second, third and fourth prisoners who have been convicted of 
murder and sentenced to transportation for lfe. The evidence of 
the approver shows clearly that these three mon were present at 
the attack made on Nabi Sahib at the spot marked D, that they 
assisted in carrying him from that place to the spot marked E and 
also from E to F where the man was killed. The second prisoner 
is said by this witness to have held Nabi Sahib's head as he was 
being carried from E to F and when he had been thrown down at 
the latter spot the third and fourth prisoners each threw a stone 
on him. AsI have already stated, I believe that evidence but a 
Question has been raised at tho hearing of this appeal as to whether 
it has been corroborated in such a manner as to justify the con- 
vietion of these prisoners The law as to the extent to which such + 
corroboration is required is clear, Section 133 of the Evidence 
Aot lays down that a conviction is not illegal, merely becanse x 
proceeds upon the uncorroborated testimony of an accomplice, bat 


co 
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the section must be read with illustration (5) appended to section 
114 where it is stated that the Court 1aay presume that an accom- 
plice is unworthy of credit unless ho is corroborated in material 
particulars In numerous reported decisions relating to these pro- 
visions of the law it has been laid down that the testimony of the 
approver ought to be corroborated in some material circumstance, 
such circumstance connecting and identifying the prisoner with 
the offence or as a learned English Judge observed in a case that 
is constantly cited “ The confirmation which I always advise juries 
to require is a confirmation of the accomplice in some fact which 
goes to fix the guilt on the particular person charged (Reg. v. 
Wilkes(1) per Alderson, B.—vide also the judgment of Chief 
Justice Peacock in Queen v. Elah: Bax(2) It is therefore necessary 
to consider in some detail the evidence that has been produced to 
corroborate the approver in so far as prisoners Nos 2, 3 and 4 are 
concerned The fourth witness gives an account of the attack 
made on Nabi Sahib at the spot marked D — He states that when 
the fifth and sixth prisoners seized hold of Nabi Sahib prisoners 
Nos. 2, 8 and 4 were present He says “ the others were standing 
aside.” . . . . “They all surrounded Nabi Sahib.” 

* When I went to my house I told my mother that all 
surrounded and beat Nabi Sahib.” In cross-examination ho 
states that he did not see the second, third and fourth prisoners 
beat Nabi Sahib. This boy is, as has been pointed out already, a 
nephew of the first prisoner and he has before the Sessions Court 
shown a great anxicty to implicate his uncle and his uncle’s 
companions, the prisoners whose case is now under consideration, 
as little as possible. When, however, he was examined before the 
Committing Magistrate on the 81st May, he deposed as follows :— 
“All beat . . . . accused Nos 1, 2, 8 and 4 beat, I did 
not see with what they beat." If this evidence is believed, and I 
see no ground for discrediting it, it proves that the second, third 
and fourth prisoners took an active part in beating Nabi Sahib at 
the spot marked D in the plan. This evidence is corroborated to 
a certain extent by that given by the fifth and seventh witnesses. 
The former of these women deposes that when the men were 
disputing with Nabi Sahib about their bundles of wood she saw 
the second, third and fourth prisoners among the disputants. She 
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then goes on to say that Nabi Sahib seized tho first prisoner’s 
bundle, threw it down and pushed him and adds “ thereupon they 
surrounded him” ‘ She then described the manner in which Nabi 
Sahih was wounded by a blow strack with a hatchet, The 
seventh witness also was present when the altercation took place 
and she deposes that she saw the second, third and fourth prisoners 
among others get up and seize hold of Nabi Sahib by the waist. 
When examined before the Sub-Magistrate on the 16th May, the 
day that the body of the deceased was found, this witness said 
that she saw the first, third and fourth prisoners and the approver 
surrounding Nabi Sahib and beating him Tho second prisoner, 
she says, “was standing afar” Before the Sessions Judge she 
admitted having made this statement to the Magistrate When 
before the Committing Magistrate on the 1st June these three 
prisoners admitted that they were present at the early portion of 
the attack on Nabi Sahib, but pleaded that they did not accom- 
pany the murderers up to the place where the man was killed. 
It appears to me that the evidence of the fourth, fifth and seventh 
witnesses, which I have alluded to, affords such corroboration of 
the statements of the approver as is required by law in order to 
uphold a conviction That evidence shows that not only were the 
prisoners Nos. 2, 3 and 4 present when the murderous attack on 
Nabi Sahib commenced, bat also that they joined actively in that 
attack. Such evidence must, as it appears to me, be held to afford 
a confirmation of the accomplice in important facts which go to fix 
the guilt on these particular persons It may also be added that 
the first prisoner in his confessional statements implicates these 
prisoners and these statements can bo taken into consideration 
against them although they are not evidence in the strict senso of 
the word and cannot be held to afford corroboration of the tainted 
evidence of the accomplice I am of opinion that the appeal 
presented by prisoners Nos 2,3 and 4 should be dismissed. I 
however, consider that the case of the second and third prisoners 
should be brought to the special notice of Government with a 
view’ to the reduction of the sentences imposed on them 

Davies, J.—I concur throughout 
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APPELLATH CIVIL, 


Before Sir Arnold White, Chief Justice, and Mr. Justice Bhashyan 
Ayyangar. 


SUDARSANAM MAISTRI (PLAINTH F), APPELLANT, 1901 
September 9, 
v, 10, 11, 20 


NARASIMHULU MAISIRI AND ANoTmER (Derennanis), 
Resronpents * 


| Hindu Law--Mitakvhara doctrine of yornt samily property —Lumitation. Act— Act 
XV of 1877, sched I, at 108—Partneislap—Contrazt. Ait—4ct IA of 1872, 
as 239, 253. 


V and his five sons constituted an undivided Hindu family. V and his three 
elder sons lived apart from tho two youngost sons and were in possession of sume 
ancesttal property. The two youngest sons were plamüff and first defendant 
respectively in this sut Plaintiff sued this brother for an account and for 
Partition of certain property which ne alleged to be the property of a Jot 
family consisting of the fist defendant and himself The property had, as 
plaintiff alleged, been acquired fiom the funds of a busmess which had been 

pi, carried on jomtly by him and first defendant until 1804, and continued by the 

T^ first defendant until the institution of the sm* It was alleged that although 
there had not been an express agreement of partaeiship, in the encumstances of 
the oase an agreemen under which plaintiff had become jomtly interested m the 
business ought to be inferred 

Held, that plamtuff had not a jomt interest in the contract busmesa and was 
not entitled to claim a share m it 

Beld also, that even if such an interest had existed plaintiffs clann was 
barred bylhmtation Moung Tha Hnyin v Mah The Mych, (L R , 27 1A, 189, 
ILR, 28 Calo, 53), distinguished. 

Per Buasuyam AYYANGAR, J —It was impossible to regard plamtıff and frst 
defendant as forming m themselves an undivided family owning jomt family 
property as a corporate body 

Sham Naran v Court of Wards, (20 W.R, (O R), 197), commented on 


bwarry v. Sheochurn Doss, (10 MI A, 490), distinguished 


Surt for an account of jomt property, for partition, and for 
possession of plaintiffs share The pleadings and facts are 
summarised in the judgments. The two issues material to the 
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Seraxsuxux questions considered in the appeal were:—(l) * Whether the | 
Master” lainta and the defendant joined in a contract business and 
Nii jointly acquired therefrom the property mentioned in the plaint ;” 
uuw “gn (5) “ Whether the suit is barred by limitation.” The learned 
Judge sitting on the Original Side found the first issue in the 
negative, and dismissed tho suit, 
Plaintiff proforred this appeal. 
The Advocate-Gencral (Hon'ble Mr J P Mulls), for the 
appellant, 
Mr K Brown for the respondents, 
Their Lordships delivered the following judgments .— 
Sir Anxorp Warre, C.J —The plaintiff and the first defend- 
| ant aie tho two youngest sons of one Virasami Maistr. The 
{ | family is undivided, and three elder brothers of the plaintlf and 
| | first defendant and the father Virasami Maistri are alive The 
plaint alleges that there is some ancestral property of which the 
father and the three elder brothers aro in possession and that they 
have lived separate from the plaintiff and the first defendant sinco 
1874 The plaintiff sues for an account and partition of property 
which he alleges to be joint property acquired by him and the first 
defendant as undivided brothers In the circumstances in which 
the suit is brought, the fact that the plaintiff and the first defend- 
ant are undivided is only material asan element in the case which 
las to be taken into consideration in determinmg whether the 
evidence as to the circumstances in which tho business was carried 
on justifies the inference that the business in which the property 
was acyuired was a joint business The first question for deter- 
mination is correctly statel in the first issue, viz, whether the 
plaintiff aud the defendant jomed in a contract business and jointly 
acquired therefrom the property mentioned in the plait, 

One Varadamma is the elder sister of tho plaintiff and the first 
defendant. Her husband Varadayya had a contract business with 
the Madras railway. Some years before his death the first 
defendant came to live with his sister Varadamma and her husband, 
About five years later, according to Varadamma's evidence, the 
plaintiff did the same In 1881 the first defendant manied + 
Varadamma’s step-daughter. In 1884 Varadayye died. In 190) 
the plaintiff married Varadamma’s daughter. In 1887 Vari 
damma arranged with the Madras Railway that certain contrag 
work should be given to the first defendant, "The contract wa 


| 
| 
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the name of the first defendant. This, according to Varadamma’s Svprsanax 
Maister 


evilence, was because he was “our eldest male living in the P 
house." According to her evidence, she had applied to the Evo 
railway company for the work to be given “ for the protection of  Marsiar, 
our family.” The plaintiff's case is that he has a joint interest in 

all the profits of contract work done for the railway company 

from 1887 down to the date of the institution of the suit. He 

does not suggest anything in the nature of an express agreoment 

but he says that, in the circumstances of this case. an agreement 

under which he became jointly interested in the business ought to 

be inferred [His Lordship then dealt with tho evidence and 
continued :—] Taking the evidence, however, as a whole, I have 

come to the conclusion that it does not justify the inference that 

i the plaintiff had a joint interest in the contract business and I 

f think the Judge was right in his finding that the answer to the 

first issue ought to be in the negative. 

[After dealing further with the evidence His Lordship 
concluded :—] In the view I take of the facts it is not necessary 
for me to consider the question of limitation. With regard to 
this question, however, I am of opinion that if there ever was an 
l agreement between the brothers in the nature of a partnership 
f agreement, that agreement came to an ond in 1894 and the 
plaintiff's claim is consequently barred by limitation. 

This appeal is dismissed with costs. 
$ Bmasuyax Avvaxcan, J.—This is an appeal preferred by the 
i plaintiff against the judgment of Mr. Justice Boddam in Civil 
k Suit No. 159 of 1900, dated 16th January 1901, dismissing the 
1 suit with costs. The suit was brought by the plaintiff for taking 
] an account of property alleged to have been jointly acquired by 
the plaintiff and the first defendant as undivided brothers, for 
ascertaining the respective shares of plaintiff and first defendant 
therein and for a decree awarding to him his share in such properties. 

The cause of action, as disclosed in the plaint, is that the 
plaintiff and the first defendant carried on jointly some contract 
business until the year 1894, when, disputes and differences having 
arisen between them, the first defendant and his wife, the secon i 
defendant, left the house in which they were till then living with 
the plaintiff, as members of an undivided family, and went and 
lived separate. The property acquired from the funds of the 


contract business both prior to 1894 and apparently subsequent 
12* 


———  g 


Sonarsaxax thereto is estimated at Rs. 60,000 and a schedule of sı 


| 
} 
i} 
| 
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uch property 
is annexed to the plaint. Tho Plaintiff charges that tho first 4 
defendant as the senior brother and member of the joint family, 5 
consisting of himself and tho plaintiff, has been and continues to 
bein possession of such property and that he has fraudulently 
transferred or pretended to transfer a portion of this property to 
his wife, the second defendant. Though it is not stated in the 
plaint that the plaintiff is entitled to an equal share with the first 
defendant in such Property, yet it is evident that he claims an 
equal share on the footing that the property, of which an account 
is sought to be taken, forms the joint property of an undivided 
family, consisting of himself and his brother, the first defend- 
ant, such property representing the profits of the contract business 
carried on by himself and his brother with the aid and assistance 
of their sister, though not with the aid of any ancestral property 
belonging to them. 

The first defendant, while admitting the relationship alleged 
in tho plaint, denies that he carried on any joint contract business 
with tho plamtif or that they were members of a jomt and 
undivided family, and jointly acquired the Property in question; 
he also relies on the plea of limitation, if the suit is regarded ag 
based on an alleged partnership between himself and the plaintiff 
in the business roferred to in the plaint. 

OF tho issues framed in the case, the only two which have to 
be considered in this appeal are the first and the fifth, viz. ;— 
(1) Whether the plaintiff and the defendant joined in a contract 
‘business and jointly acquired therefrom the propeity mentioned 
in tho plaint (5) Whether the swt is barred by limitation, 

Whether the first issue was tended to raise only the question 
that tho acquisitions form joint family Property under the Mitak- 
shara law, on which footing the suit is evidently based, or also 
in the alternative, the question as to whether the Plaintiff and first 
defendant carried on the contract business, as partners, 13 not clear, 

Tho questions chiefly argued on behalf of the appellant are— 
(i) that the Property in question forms the joint family Property 
of the plaintiff and tho frst defendant, having been acquired by 

their joint labour and exertions and that as such it is liable 
to partition between them ; (si) that, even it it cannot be regarded 
as joint family Property, the plaintiff a 


mily ; 3 a partner with the first 
defendant is entitled to an equal share in the Profits of the contract 


eee a 
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business; and (ii) that, in either view, 


the suit:s not barred by suparsasaw 
the law of limitation 


Maisinr 
In support of the first contention, the learned Advocate-  Naiue 
General strongly relied upon the decision of the Privy Counal in poca 
Rampershad Teuarry v. Sheochurn Doss(1) and paragraph 277 of 
Mayne’s ‘ Hindu Law and Usage’ (6th edition) Assuming that 
the contract business in question was carried on by the joint 
7, labour and exertions of plaintiff and first defendant, the present 
Í caso is, in my opinion, clearly distinguishable from the abor 
ME the fundamental difference being that the business in the abovo 
case was carried on by and on behalf of all the members of the 
j joint family, viz, the five undivided brothers—whereas in the js 
present case plaintiff and first defendant are only two out of fivo 
5 brothers, who, with them father, constitute an undivided Hindu 
family, possessed of some joint ancestral Property which it is 
| stated in paragraph 8 of the plaint has been employed by the 
jfather and tho threo elder brothers of the plaintiff amd first 
\s§defondant since 1874 when tho plaintiff and fist defendant, alleged 
o bo of the age of 6 and 9 J ears, respectively at tho timo, left 
heir family house and went to live with their married sister, who 
maintained and brought them up, and about 1887, 
fter her husband’. death, advance 
nfluence with the Madias iailway company, with whom her 
husband had been curying on coutiact business on an extensivo 
ale. Tho first defendant marriod lis sister’s step-daughter in 
881 and the plaintiff, her own daugher in 1891; and until some- 
Vflime in 1898, the two brothers with their wives wero living together 
a in their sister's family, 
3 E Itappears from exhibit D, the diaft of a partition deed, and 
[rom the oral evidence relating thereto, that an attempt was made 
[ih 1898 to effect a partition among tho six members of the family, 
Bz., the father and the five sons; but it fell through and was 
fot completed, owing apparently to certain of the members not 
quiescing in the Proposed distribution and allotment of the 
operty among tho various members 
Bearing these facts in mind, I shall now proceed to consider 
e principles of Hindu Law which, in my opinion, bear upon the 
termination of the question whethor plaintiff and first defendant, jy} 


e caso, 


ree years 
d them in business by her 


guoansaxan can be regarded as owning the property in question as members 


Marernt 
v 
Nara- 
snot 
‘Marsrar 
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of a joint family. 

The Mitakshara doctrine of joint family property is founded 
upon the existence of an undivided family, as a corporate body, 
(Gan Savant Bal Savant v. Narayan Dhond Sarant(1) and Mayne’s§ 
t Hindu Law and Usage," 6th edition, paragraph 270) end thi} 
possession of property by such corporate body. The first requisite 
therefore is the family unit; and the possession by it of property 
js the second requisite. For the present purpose, female memben | 
of the family may be left out of consideration and the conception ; 
of a Hindu femily is a common male ancestor with his lineal | 
descendants in the male line, and so long as that family is in its | 
normal condition, viz. the undivided state—it forms a corporate 
body. Such corporate body, with its heritage, is purely a creature i 
of law and cannot be created by act of parties, save in s0 far thai, į 
by adoption, a stranger may be affiliated as a member of thet 
corporate family. Persons, who by birth or adoption are not! 
members of a Hindu family, cannot, in the absence of a custom | 
having the force of law, by mero agreement, become or he made $ 

members of a joint family. 1 
‘According to the above conception of a family, there may, aft! 
course, be one or more families all with one common ancestor, andj, 
each of the branches of that family, with a soparate commo 
ancestor. f 
As regards the property of such family, the ‘ unobstructa 
heritage’ devolving on such family, with its accretions, is ownellt 
by tho family as a corporate body, and one or more branches di 
that family, each forming a corporate body within a larger cor : 
rate body, may possess separate ‘unobstructed heritage” whid 
with its aceretions, may be exclusively owned by such branch as 
corporate body. 
The main family and its branches may possess joint prope 
not only by operation of law but also by act ot partis, Proportii 
acquired without the aid of joint family property, by one or ma 
individual members thoroof,—whethor they belong to diffe 
branches or to one und tho same branch of the family,—may 
act of parties be incorporated with the joint property of the 
family or of one cf its branches; and a stranger may also 


i 
| 
| 
| 
| 
b 


(1) ILR, 7 Bom, 467 at p. 471, 
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property to the family as a whole (vide Radhalai v Nanaiav(1)), Supans es 


or to one of its branches (vide Kunhacha Umma v. Kutti Mammi 
Hajee(2)), as a corporate body. Even if the undivided family 
is not possessed of any nucleus of property which has come to it 
as ‘unobstructed heritage,’ it may be that, by act ot parties, 
property acquired jointly by all the members or separately by one 
or more members thereof, can be impressed with the character and 
incidents of unobstructed heritage or joint property belonging to 
the main family or to any of its branches. Property devolving 
by inheritance as ‘obstructed heritage’ on all the members of a 
joint family (vide Gopalusam: v. Chinnusami(3)), or upon any one 
of them, may likewise be impressed with the character of joint 
family property. But so long as a family remains an undivided 
unit, two or more members thereof—whether they be members of 
different branches or of one and the same branch of the family,— 
cau have no legal existence as a separate independent umt; but 
if they comprise all the members of a branch, or of a sub-branch, 
they can forma distinct and separate corporate unit within the 
larger corporate unit and hold property as such. Such property 
may be the self-acquisition or ‘obstructed heritage’ of a paternal 
ancestor of that branch as distinguished from the other branches, 
which property has come to that branch and that branch alone as 
‘unobstructed heritage’; or it may be the self-acquisition of one 
or more individual members of that branch. which by act of 
parties has been impressed with the character of joint property, 
owned by that branch and that branch alone, to the exclusion of 
the other branches. 

Mr. Mayne in paragraph 277 of his book while laying down 
that property acquired by the members of a joint family by their 
joint labour, would form their joint property, suggests a doubt as 
to whether their male issue would by birth alone acquire a right 
in such property. Apparently he inclines to the opinion that they 
would not, and that also appears to be the view taken by the 
Bombay High Court in Chatturbhooj Meghji v. Dharamss Naranjr(4) 
cited by Mr. Mayne. If tho joint acquirers intended to hold 
the property so acquired as co-owners and not as joint family 
property in the Mitakshara senso of that capression, this view 


(1) LLB, 8 Bom, 161, (2) ILR, 16 Mad, 201, 
(3) LLR. 7 Mad , 458, (4) LL.B. 9 Bom , 438 at p. 445, 
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Suparsanam Would be perfectly sound. But, if, as supposed, the property was 
ino d acquired by all the members of the undivided family, by their 
Nasa- joint labour, it would, in the absence of any indication of intention 
"air. «to the contrary, be owned by them as joint family property and 
in that case their male issue, who, by their birth, become members 
of such undivided family, necessarily acquire a right by birth in 
such property. The natural persons, forming for the time beige a 
the members of an undivided Hindu family, fluctuate both by 
births and deaths in the family and any such person may also 
retire therefrom by civil death (Mayne on ‘ Hindu Law and Usage,’ 
Gth edition, paragraph 603) or by renunciation on his part 
acquiesced in by the remaining members, provided such renun- 
ciation and acquiescence are manifested by an overt act—namely, 
the giving him ‘some trifle’ out of the family property (Mitak- 
shara, chapter II, section II, verses 11 and 12; Stokes’ ‘Hindu 
Law Books,’ page 880; Manu, chapter IX, p. 207; Yagnavalkya, 
2—117). With all deference to Garth, C.J , I and myself wholly 
unable to concur in the proposition enunciated by that learned 
Judge that “a mere de.laration by one member, that he was 
separate from the others, would seem to be sufficient to effect the 
separation ” (in Radha Churn Dass v. Kripa Sindhu Dasg\1)). -1 
In any one of the above contingencies the normal undivided 
state of the family and its legal character as a corporate body is in 
no way affected or disturbed. 
But if one or more members become divided by partition, it is 
not equally clear that the status of the remaining members as an 
undivided family in its normal condition continues unaffected, 
By some of the Hindu lawyers a separation, such as to give one 
or more members thcir several shares, is regaided as necessarily 
involving a general partition. Those who have not separated, are, 
on this theory, looked on as re-united (West and Bubler ‘ Hindu 
Law,’ 8rd odition, page (85). ‘This view was adopted in some of the 
3 earlier decisions of the Caleutta High Court (vide Jandut Ohunder 
Ghose v. Benodbeharry Ghose(2), Petambur Dutt v. Harischandra 
Dutt(3), Sham Naram v Court of Wards(4), Kesubram Mahapattar > 
v. Nandksor Mohapattai (5), but is dissented from in a later 
deeision of the same H: igh Court (Upendra Naran Myti v. Gopee 


(1) IL.R, 5 Cale , 474 at p. 477 
(8) 15 W.R , (C.R.), 200 
(5) 8 BLR., (A 0 J.), 7. 


(2) 1 Hyde, p., 214. 
(4) 20 W R, (OR), 197 
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Wath Bera(1)). So faras this Presidency is concerned, though there suparsanan 
is no reported decision bearing directly on the point, (Peddayya v. ae E 
Ramahngam(2), dulum at page 408) the principle generally Nara- 
recognised and acted upon is that though there can be no compulsory ‘Matern. 
y partial partition either in respect of the joint property belonging to 
the family, or in respect of the persons constituting tke undivided 
family, yet by mutual agreement of parties the partition can be 
partial either in respect of the property or of the persons constitut- 
ing the family. And according to usage and custom the remaining 
members of an undivided family from which one or more alone 
have become divided, continue as an undivided family in its 
normal state and not as members, who after partition have become 
re-united. 

It is, therefore, impossible to regard the plaintiff and first 
defendant as forming in themselves an undivided family owning 
joint family property as a corporate body. Iam aware that in 
ham Narain v. Court of Wards(8), which was not cited in the 
gument, it was held by a Division Bench of the Calcutta High 
t that two, out of three undivided brothers forming a joint 
Hindu family, who between themselves held in common an 
acquired estate to the exclusion of the remaining undivided brother, 
might be regarded as having become divided and then re-united 
in respect of their shares of ancestial property and incorporated 
their common acquisition with their shares in the ancestral property, 

In the present case, it has not boen contended that plaintiff 
and the first defendant should be regarded, in respect of the property 
of which an account is sought to be taken, as re-united brothers 
and a partition effected between them on that footing. But even 
if such contention were open upon the pleadings in the cause and 
had been actually raised, I should have no hesitation in over-raling 
the same and dissenting from the above decision of tho Caleutta 
High Court. Unless some foundation were laid in fact for the 
theory of re-union, which necessarily pre-supposes a division inter 
partes, there is no warrant for importing a fiction of division 
followed by a fiction of re-union for the purpose of impressing 
property acquired or owned exglusively by some members of an 
undivided family who do not in themselves form a branch family, 


(1) LL.R,, 9 Cale , 817 (2) TLR, 11 Mad, 408, 
(8) 20 W.B., (O.R.), 197 
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with some of the incidents of joint family property. I say 
advisedly ‘some’ of tle incidents of joint famly pioperty, for 
the re-united shares of re-united brothers and property acquired 
by them jomtly after re-union are not on the same footing as the 
joint property of an undivided family in its normal condition. 
Such an estate is separately defined by the Hindu lawyers and 
partakes partly of the neidents of joint family property and 
partly of the incidents of separate property—(vide Ramasame v. 
Venkatesam(1), Mayne’s ‘Hindu Law and Usage,’ 6th edition, 
paragraphs 496 and 586 ; Mitaksbara, chapter Il, section IX) 

Tt is next argued on behalf of the appellant that, even if the 
contract works carried on by the first defendant cannot be regarded 
as the joint family business of plaintiff and the first defendant, it 
must be treated as a partnership business between the two brothers. 
It is not alleged that there was any express agreement of partner- 
ship, but that as the plamtait regularly combined his labour with 
that of the fist defendant in carrymg on the contract business, 
an agreement of partnership should be implied between them— 
especially as they wore related as brothers. On the other hand - 
the position taken by the learned Counsel for the respondent is 
that the business was the sole business of the first defendant, but 
that the plaintiff was sometimes deputed by his brother to go 
and superintend the contract work when he, the fist defendant, 
was unable to attend and that the plaintiff in order to receive 
training was now and then associated with him in superintending 
the contract business. The oral evidence on both sides as to the 
degree of attention paid by the plaintiff to the business and the 
supervision exercised by him over the same is, as usual, conflicting, 
But the preponderance and credibility of evidence is decidedly in 
favour of the plaintiff and I am satisfied that he was regularly and 
continuously contributing his labour and attention to the execution 
of contract works fiom 1888 to about the end of 1893; and I do 
not attach any importance to the defendant’s contention that the 
plaintiff was too young to take any part in tho contract business, 
Even according to tho evidence of tho defendant himself, the 
plaintiff was 15 years of age in 1887, if not older, and considering 
the nature of the contract works the plaintiff was of sufficient 

age to attend to them. The Madras railway company, no doubt, 


(1) LL.B., 16 Mad , 440, 
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entrusted the contract work to the fist defendant only and it was Stpansasane 
he alone that dealt with the company and had the financial MAS" 
management of the business. Admittedly it was the sister of the Nara- 
plaintiff and first defendant who introduced the fist defendant to ‘Matera 
the railway engineer and secured to him the contract business 
by her recommendation. It is clear from her evidence as plaintiffs 
first witness that she intended the contract business for the 
benefit of both her brothers and that she regarded both of them 
as jointly carrying on business, but there is nothing to show that 
she communicated either to the plaintiff or to the first defendant 
that such was her intention in introducing the latter to the 
Madras railway authorities. The business was started in 1887 
with funds supplied to the first defendant from time to time by 
way of loan by one Chelvapillai Naidu under an arrangement that 
out oftwo and-a-half shaies Chelvapillai was to have one share 
of the profits, the sister, half a share, and the defendant, the 
remaining one share. If the plaintiff was a partner with the first 
defendant, this one share would of course belong to both of them. 

The first contract appears to have ended in a loss in 1890 and 
the sum of Rs. 800 and odd then found due to Chelvapillai was 
repaid to him by the first defendant from a loan advanced to him 
hy his sistor, It does not appear from the evidence that, beyond 
the said amounts, any capital was contributed for the business. 
The loan, no doubt, was raised by the first defendant, but it 
cannot be regarded as capital contributed by him, for, if the plain- 
tiff was a partner with him in the business, the debt will bind 
both equally. 

There being no express agreement between the brothers in 
regard to the contract business, the question that presents itself 
for consideration is whether, under the above circumstances, a 
contract of partnership should be implied or whether the proper 
inference to be drawn is that there was no legal relation between 
the brothers in respect of the business, but that the plaintiff 
regularly and systematically assisted his elder brother in carrying 
on the work in view to learn business himself or in expectation that 
his elder brother would deal with him generously if profits were 

realized from the business or with both these objects. 

In deciding this question one should of course have special 
regard to the social customs of the Hindus and to the fact that the 
plaintiff and the first defendant were brothers who were brought 
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Svpansanan up and educated by thun sister into w 
MERE and with whom they lived, that the 
air secured through the instrumentality 
Mamm of the business was such that oo 

important for success than contri! 
plaintiff's association with his brot 
Of nearly six years was not casui 
It is immaterial whether or not the plaintiff bestowed upon the 
business as much time and attention and exercised as effective and 
as great a degree of supervision over it as his elder brother, the 
first defendant But for the plaintiff’s conduct subsequent to 1893 
and a portion of his evidence in this suit—both of which will be 
presently adverted to,—I should have no hesitation in holding as 


d his sister (who introduced 


1 along bond fide entertained 
the beliof that plaintiff was interested oqually with first defendant 


in the business, that tho first defendant must have been fully 
aware that the sister introduced him into the business expecting 
that both the brothers who were hving with her were to be 
benefited by it and that the plamtiff was dovoting his time and 
attention to the business, fully belioving that he was equally 


entitled with his elder brother to the profits of the business, 
Under these circumstances 


be implied by law; and adverting to the 


hose family they married 
business in question was 
of the sister, that the nature 
mbination of labour was more 
bution of capital and that the 
her m the business for a period 
al but regular and continuous. 


o English Law, I may also add that 
defendant to speak out his mind, 
the business was t 


and he is estopped from 
his partner in the business 
Zala(1)). 
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such land with the consent of the landlord and upon the faith of scpazsixaw 
such promise or expootation with fhe knowledge of the landlord Nite 
2nd without objection by hmm lays out money upon the land, a ud 
Court of Equity will compel the landlord to give effect to such Marsta 
promise or expectation This was the principle of the decision in 
Gregory v. Mighell(1), and as I conceive is open to no doubt,” 
This conclusion receives support from the circumstance that 

sometime after there was first a breach between the first defendant 

+ and his sister in 1893 and subsequently the relations between tho 
brothers themselves became rather stramed, and tho first defendant 
removed to another house of his own, leaving the plaintiff to 
continue to live with his sister, she exerted ler influci co with tho 
railway authorities and seoured separate coutracts duectly to the 
plaintiff himself. Since then the phuntiff has been working the 
contracts he secured to himself separately and the hist defendant 
working his contracts separately and sometimes in partnership 
with one or other of his brothers Tho plaintiff aud the first 
defendant, however, were sometimes helping each other in regard 
to their respective contracts, but the plaintiff's propos il to take the 
first defendant as lus partner in his Ennore contract, was not 
accepted by the latter. Ding all this time and until the 4th 
August 1900 (the date of exhibit XLIII) the plaintiff does not 
appear to have asserted any claim to any of the properties acquired 
by the first defendant, The eut itself was instituted on the 19th 
September 1900 within six weeks after the date of the exhibit 

As regards the draft partition deed, (exhibit B), dated 24th May 

1898, I think it highly probable that the firs! defendaut was the 
author and moving spnit of it and that the plamtiff, whether 
under advice or not, refused to consent to its terms and declined to 
sign it It is not clear whether he then advanced a claim to a half 
share of the earnings made by the first defendant from the contract 
business It is possible that but for this attempt at partition 
the plaintiff might not have advanced any claim to the properties 
in question. The proposal having fallon through, the fist defend- 

of ant naturally grew anxious and had recourse to certain benamı 

í transfers of property in the name of his wife, the second defendant, 

* The exhibit which is most unfavourable to the plaintiff's caso is 

i exhibit II (14th December 1893), in which the plaintiff refers to 


(1) 18 Ves, 328, 
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one of the properties comprised m the plaint schedule as the 
garden of ‘his brother’ tho first defendant while in the same letter 
he refers to the garden house of his sister in which he was living 
with her as ‘ our garden,’ identifying himself apparently with his 
sister. If, as now claimed, the brother’s garden therein referred 
to wos the joint and common property of himself and his brother, 
it is vary curious that he should refer to it as his brother’s garden. 
Further, in his deposition, he states as follows :—“ After the 
award, my brother went to live in the house ” (referred to in 
exhibit IL as the first defendant's garden) “ we both erected at 
Madavakum, because he was displeased with my sister. Some- 
time after, there was a quarrel between us. He would not give me 
money, I asked for, while I was working for him 7 
We quarrelled because mv brother would not give me money.” 
No questions have beon put to the plaintiif ahout this statement in 
view to its elucidation, Preonâ facie the statement indicates that 
plaintiff expected to be rewarded or remunerated for his having 
worked with the defendant in connection with the contract. If the 
earnings had been regarded as the joint family property of himself 
and the first defendant or as the profits of the first defendant’s 
business in which plaintiff was a partner, he would not have simply 
demanded money for his having worked with the defendant in 
the business— a demand which implies that he expected reward 
or remunoration for his trouble—but he would have demanded his 
one half share in the defendant's earnings, & considerable portion 
of which was converted into house or landed property. He was 
not even paid any money as demanded by him. This was about 
the ond of 1898 or beginning of 1894 and the plaintiff took no 
action whatever to assert his claim. This conduct on the part of 
the plaintiff coupled with the allusion in exhibit II to one of the 
properties mentioned in the plaint schedule as his brother’s garden, 
loads to tho inferenco that, for some reason or other which is not 
apparent on the record, the plaintiff when he was attending to the 
contract business of his brother and superintending it, did not do 
so with the understanding that he was to have a share in the 
profits of such business but that he only expected to be rewarded 
for his trouble and treated generously by his brother. In deciding 
whether or not the two brothers carried on the business as partners 
I attach no significance to the arbitration proceedings in 1893 
between tho sister and the defendant in the matter of the contract 
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business. There was then no occasion to define or refer to the Suoarsixut 


relations between the plaintiff and the defondant in respect of the 
contract works. There was then no dispute between the brothers 
in regard to those works and the arbitrators hal only to decide 
what amount was due to the sister. 

I now proceed to consider the question of limitation. If the 
properties, of which an account is sought to be taken, were the 
joint family property of the plaintiff and the first defendant, the 
plea of limitation will clearly be of no avail. But, if the plaintiff 
and the first defendant were partners in the contract business, 
which partnership, if any, eleaily terminated about the end of 
1893 or beginning of 1894, the sut is clearly barred by the law of 
limitation, and in this view the plaintiff's snit fails, even if the 
contract business in question was carried on in partnership between 
the brothers. It is apparently in anticipation of the plea of 
limitation that the plaintiff claims a share not only in the profits of 
the contract business which was carried on until about the 
beginning of 1894, but also in the profits of the business subse- 
quently carried on by the first defendant, the profits of which latter 
business appear to have been much larger than the profits made 
till 1894. 

A reference to the evidence of plaintiff and the first defendant 
and their sister clearly shows that if there was partnership between 
the plaintiff and the first defendant, it came to a termination— 
which is the same as a dissolution—sometime in 1894 and that, as 
already mentioned, the first defendant thereafter continued that 
business on his own account, and also undertook and carried on 
fresh contract business by himself or sometimes in partnership with 
one or other of his other brothers and that the plaintiff too obtained 
from tho railway authorities other contract work for himself and 
carried on the same on his own account. The plaintiff says that 
the Ennore contract work which he obtained in 1894 and which 
he was carrying on for four years and which resulted in a profit of 
about Rs. 3,000 was his own concern and not a joint undertaking 

with the first defendant. But onthe other hand he says that he 
claims a half share in the profits of the first defendant’s contract 
works even subsequent to 1894, not on the ground that he was 
working with his brother as before in the execution of the work, 
but by reason of an understanding with his brother that the latter 
* should deal with him as he had been doing before and should not 
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think of injuring him.” The understanding herein referred to is 
vague and indefinite and there is no reliable evidence in support 
of it. 

From the year 1894, therefore, the plaintiff ceased to be a 
member of tho alleged partnership (vide section 253, clause 7 of the 
Indiau Contract Act), and in fact he retired from the partnership, 
which had not been entered into for any fixed term (clause 8 of 
section 253, Indian Contract Act) Tt is therefore clear that the 
present suit, viewing it as one for winding up the affairs of the 
partnership which terminated or was dissolved in 1894, is barred by 
the Law of Limitation The fact that after retirement of one of two 
partners, the remaining partner carries on the same business makes 
no difference (Know v Gye( 1)) The case of Noyes v Orawley(2) 
cited on behalf of the respondent 1s in point and at page 39 Malins, 
V.C, expresses his full concurrence in the following statement 
of the law by Lord Lindley in his treatise on . Partnership,’ 4th 
edition, page 066—« So long, indeed, as a partnership is subsisting 
and each partner is exercising his rights and enjoying his own 
property, tho Statute has, it is conceived, no application at all; 
but as soon as a partnorship is dissolved, or there is any exclusion 
of one partner by others, the case is very different and the Statute 
begins to run.” The same learned author, on the authority of 
Pearce v. Inndsay(3) says that a dissolution of a pattnership at 
will may be inferred from circumstances, ey, a quarrel, although 
no notice to dissolve may have been given (Lindley on ‘Partnership,’ 
3th edition, page 572). Having regard to the above authorities 
and clauses 7 and 8 of section 253 of the Indian Contract Act, it is 
impossible to accede to the contention of the learned Advocate- 
General that there has yet been no dissolation of the alloged 
partnership between the plaintiff and the first defendant and that 
therefore the suit is not barred by article 146 of the Indian 
Limitation Act. In support of this contention, he strongly relied 
upon the recent decision of the Privy Council in Moung Tha Hnym 
v. Mak Them Myah(4). In that case, however, no plea of limitation 
was raised, but the defence relied upon was that the plaintiff, who 
was admittedly a partner in the business, abandoned all his right, 
title and interest in the partnership basiness, and his share in the 


@ LR, 6 HL, 656. (2) LB, 10 Ch D., 8 at p. 89. 
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concern and was therefore not entitled to sue for an account. lt Suparsanaw 
was found by both the Indian Courts that there was no dissolution "^77" 
and that the plaintiff did not abandon hus interest in the partner- Nara- 


ship. Itis impossible to gather from the report, whether. upon the Marsten 
facts of the case, the plea of hmitation could have been taken, 
though as a matter of fact it was not taken in any of the Courts. 
At page 59 their Lordships of the Privy Council observe as 
follows :—“ There was, however, no more evidence of express 
abandonment than of consent and there was some evidence of the 
plaintiff’s subsequent intervention in the partnership affairs.” If 
such subsequent intervention was within three years before the date 
of the suit, there could be no foundation whatever for raising a plea 
of limitation. The whole judgment and the Enghsh authorities 
citol by Counsel in argument and in the judgment of tho Privy 
Council clearly show that the question of limitation was not at all 
before their Lordships and that the decision proceeded on the 
ground that “there has been no abandontnent on the part of the 
, Plaintiff or loss of his mtcrest in the partnership bv laches.” In 

the present case, if there was a partnership between the brothers, it 
obnnot be, and is not, contended that the plaintiff abandoned his 
intorest therom until its termination but only that his right to suo 
for an account is barred by the Law of Limitation 

It was further contended by the learned Advocate-General that 
the three years’ period of limitation prescribed by aiticle 106 would. 
be inapplicable to houses and lands purchased by the first defendant 
from the profits of the partners. This contention would 
certainly hold good if it had been alleged and proved that, from * 
time to time, portions of the assets of the partnership were, by the 
agreement of the partners, withdrawn from the partnership and 
converted into land or house to be owned by the partners as co- 
owners (Lindley on ‘ Partnership,’ 5th edition, pages 334 and 835). 

In the absence, therefore, of any such allegation and proof, 
lands and houses bought in the name of one partner and paid for 
by the firm or from the profits of the partnership business are 
prima, face partnership property. (Nerot v. Burnand(1), Wedder- 
burn v. Wedderburn(2).) 

The case is therefore governed by the ordinary rule that, unless 
a contrary intention appears by express agreement, or by the 
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vg 
nature of the transaction, property bought with money belonging 
to the firm, is deemed to have been bought on account of the firm. 
(Bank of England Case(1)). 

If the plaintiff's suit on the footing of partnership were sustain- 
able, and the same be not barred by limitation, the remedy he 
would be entitled to in this suit would be, not to a decree for 
partition of partnership properties, but to au order for winding up 
the business of the partnership by sale of its effects, including lands 
and houses, providing for the payment of its debts, if any, distri- 
buting the surplus of the sale proceeds according to the shares of 
the plaintiff and first defendant respectively. 

In my opinton, therefore, the appeal fails and should be 
dismissed with costs. 

Messrs, Branson & Branson—Attorncys for appellant. 

Messrs. Grant § Greatorex—Attorneys for respondents, 


APPELLATE CIVIL. 


Before Sir Arnold White, Chief Justice, and Mr. Justice Moore, on 
reference from Mr. Justice Benson and Mr. Justice Boddam. 


KIOHILAPPA NAICKAR AND ANOTHER (DEFENDANTS), 
APPELLANTS, 
v. 
RAMANUJAM PILLAI (Prainzirr), RESPONDENT.* 


Limitation Aci—Act XV of 1877, 5. 6—" Suficient couse” for not presenting appeal 
within prescribed period—Interference with exercise of discretion by Appellate 
Court. 

Plaintiff, who had in 1803 been dismissed by the first defendant from his office 
of karnam, endeavoured to establish his right to the office, in 1894, in the Court 
of tbe Deputy Collector, who, in April of that year, dismissed tho application and 
referréd plaintiff to a Civil Court. On appeal, the Collector affirmed that deci- 
sion. In Februsry 1896, plaintiff filed the present suit in the Court of ‘th 
District Munsif, who, on 29th January 1898, dismissed it, on the ground that his 
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Plaintiff applied for copies of tho Munsif’s judgmont and decreo on the same day, 
and received those copies on 18th February 1898, On 5th March 1898 he moved 
the Deputy Collector, who, on 13th June, rejected his petition. A copy of the 
latter order was delivered to plaintiff on 14th July 1898, and he preferred an appeal 
to the Collector on 25th July 1898, which was dismissed on 25th November 1898, 
A copy of that order was delivered to plaintiff on 7th Decomber 1898, and the 
records were returned to him on 28th December 1898. On 4th January 1809, 
plaintiff preferred an appeal to the Subordinate Court against the Munsif’s order 
of 29th January 1898, The Subordinate Judge admitted the appeal as he con- 
sidered that the proceedings which plaintiff had taken before the Deputy Collector 


and Colleotor had been bond fide and that his failure to appeal against the 
Munsif's order within the time allowed by law was in consequence of his having 
pursued the remedy which had heen pointed out by the Munsif as the proper one, 
On its being contended, on second appeal, that the Subordinate Judge ought 
not to- have admitted the appeal to him under sectin 5 of the Limitation Act: 

Held, (Bexsow, J., dissenting), that the appeal ought not to have been 
admitted, 

Held, per curiam, that a mere difference in view on the part of the High 
Court, as to the mode in which the discretion conferred by section 5 of the 
Limitation Act ought to have been exercised by the lower Appellate Court in 
admitting an appeal, is in itself no ground of interference by the High Court. 

Per Bir ArxoLo Warre, C.J., (Moore, J., concurring) :—The test is,—Has the 
disoretion been exercised after appreciation and consideration of all the facts 
which are material for the purpose of enabling the Judge to exercise a judicial 
discrétion and after the application of the right principle to those facts? Ifa 
discretion is exercised under these conditions and ə certain conclasion is arrived 
at, that conclusion is an exercise of discretion judicially sound though an appel- 
late tribunal might be disposed to draw a different inferenco from the facts, The 
Subordinate Judge had not considered all the facts which were material for the 
exercise of judicial discretion, and if he did consider them he had applied & 
wrong principle. The material question was whether the appellant had been 
diligent during the period of delay,—not whether he had been misled by the 
Munsif, or whether his proceedings before the Collector were bond fide. 

Per Benson, J. :—There is a wide distinction between the law of limitation in 
respeot of suits and in respect of appeals, The “sufficient cause," (referred to 
in section 5 of the Limitation Act), apparently means not only those cireum- 
stances which are expressly recognized as extending time, but also such 
circumstances as are not expressly recognized, but which may appear to the 
Oourt to be reasonable. 

Surr for a declaration that plaintiff was entitled to the offices of 
karnam in certain villages, and for recovery of those offices and 
their emoluments. Prior to filing this suit, plaintiff had applied 
to the Deputy Collector, who dismissed his application and referred 
him to a Civil Court. The Collector, on appeal, upheld that 
decision. Plaintiff now filed his suit in the Court of the District 


Munsif, who, on 29th January 1898, dismissed it on the ground: 
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Village Service Act II of 1894 The Munsif held that the 
Collector’s Court was the proper tribunal Plaintiff, on the same 
day, applied for copies of the Munsif’s judgment and deoree, these 
being delivered on 18th February 1898 On 6th March 1898, 
plaintiff moved the Deputy Collector, who, on 18th June, rejected 
his petition. A copy of this order wes received on 14th July 
1898, and plaintiff appealed, on 25th July 1898, to the Collector, 
who dismissed his appeal on 25th November 1898. Plaintiff 
received a copy of that order on 7th December 1808, and the 
records were returned to him on 28th December 1898 On 4th 
January 1800, plaintiff presented an appeal to the Subordinate 
Court against the Munsif’s decree of 29th January 1898. The 
Subordinate Tudge took the foregoing facts into consideration 
and admitted the appeal, regarding the proceedings which plain- 
tiff had taken before the Deputy Collector and Collector as having 
been taken bond fide and considering that the plaintif’s failure 
to appeal against the Munsif’s decree within the time allowed by 
law was in conseyuence of his having pursued the remedy pointed 
out by the Munsif as tho proper one. 

Defendants preferred this second appeal, and contended, mter 
alta, that the lower Appellate Court had erred in admitting the 
appeal, inasmuch as the tacts relied on by plaintiff did not consti- 
tute “ sufficient cause” within the meaning of section 5 of the 
Limitation Act. 

Ramachandia Rao Saheb, V O. Seshachariar, and R, Kuppu- 
sama Ayyar for appellants, 

Sivasam Ayyar for V. C. Destkacharwar for respondent. 

The case first came on for hearmg before Benson and Boppaw, 
JJ., who delivered the following judgments : — 

Bzxsow, J : —The first ground of second appeal taken before 
us is that the Subordinate Judge ought not to have admitted the 
appeal to him under section 5 of tho Limitation Act. 

In 1893 the plamtiff was dismissed by the zamindar (first 
defendant) from his office of karnam in his zamndari. In 1894 he 
endeavoured to ostablish his right to the office before the Deputy 
Collector and tho Collector, but ho was referred by them to the 
Civil Courts Ho accordingly fled the piesont suit for a decla- 
ration and for recovery of tho office and of the emoluments of the 
office before the District Munsif, who dismissed the suit on 29th 

` January 1898 on the ground that section 3 of Madras Act IT 
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of 1894 ousted his jurisdiction The plaintiff applied for copy of 
judgment and decree on the same day, and copies were delivered 
to him on 18th February. Agreeably to Act II of 1894, on which 
the District Munsif relied, the plaintiff moved the Deputy Collec- 
tor on 5th March 1898 and his petition was rejected on 13th June. 
The plaintiff got copy of that order on 14th July and appealed to 
the Collector on 25th July. The Collector rejected the appeal on 
25th November. He obtained copy of the Collector's order on 
7th December and the return of records on 28th December. These 
dates are not disputed. The plaintiff presented his appeal to the 
District Court on 4th January 1899. After stating the facts as 
above the Subordinate Judge expressed his belief that the pro- 
seedings taken by the plaintiff before the Deputy Collector and 
Colloctor were taken bond fide and that his failure to appeal against 
the District Munsif’s order within tho time allowed by law was in 
consequence of his pursuing the remedy pointed out by the District 
Munsif as the proper remedy. The Subordinate Judge found 
that, under the circumstances, there was sufficient cause shown for 
admitting the appeal, and the first question for our decision is 
whether we ought in second appeal to set aside that finding and 
dismiss the plaintiff's appeal to the Subordinate Judge. I do not 
think that we ought. It will be seen that the case is a somewhat 
peculiar one, ‘I'he Revenue Courts had referred the plaintiff to 
the Civil Courts and when plaintiff sued in the Civil Court the 
District Munsif dechned jurisdiction In this the District Munsif 
was wrong, as pointed out by the Subordinate Judge. However, 
the plaintiff, acting on the ruhng of the District Munsif, again 
applied to the Revenue Courts and on the 25th November 1898 
the Collector referred the plaintiff again to the Civil Court The 
plaintiff obtained a copy of the Collector's order on the 7th Decem- 
ber, and filed his appeal against the District Munsif’s order in less 
than a month after that date notwithstanding the intervention of 
the Christmas holidays. 
« This Court has always shown an inclination to construe section 
5 of the Limitation Act liberally. The High Court of Bombay 
(Sitaram Faray Nimba valad Hartshet(1)) has no doubt keld that 
a mistake of law is not a “sufficient cause” within the meaning of 
section 5, and Mahmood, J., concurred in that opinion in Becht v. 
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Xicurar Afsanullah Khan(1), bot this Court (following Huro Ohunder Roy 

Natar “Surnamoya(?)), has expressly held that under certain circumstances 

ccc a mistake of law may be sufficient and that * the true rule is 

whether under the special cirumstfices of each case the appellant 

acted under an honest though shistaken belief formed with due 

care and attention. Section 14 of the Limitation Act indicates 

that the Legislature intended to show indulgence to a party 

acting bond fide under istake.” Krishna v. Chathappan(3). 

Tt is, I think, clear tha{/up to the 25th November the plaintiff was 

pursuing the remedyfndicated to him by the District Munsif with 

diligence and /, fies. It is, however, contonded that after the 

Collector's or of the 25th November, the plaintiff ought at once 

io have flejghus appeal against the decree of the District Munsif, 

and that ere was no need for him to get a copy of the Collector's 

e return of the records from the Collector bofore doing 
o appellant hal been appealing against tho ordor of the 
‘or he would have been entitled, as of strict right under 
ion 12 of the Act, to deduct the time requisite for obtaining a 
po of that order. He was not, however, appealing against that 
/ order, and it was therefore not necessary for him to get a copy” 
of that order, but considering the conflict between tho various 
authorities and the real difficulty surrounding the question, it 
seems to me that it was a natural and reasonable thing for the 
plaintiff to arm himself with these papers before secking further 
legal advice and filing his appeal. It must be observed that there 

is wide distinction between the law of limitation in respect of 
suits andin respect of appeals In the case of the former the rules 

are rigid and are laid down with exactness, nothing being left to the 


order or 
} so I 
A 
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discretion of the Court. But in the case of appeals section 5 gives 
the Court a discretion to admit tho appeal after the prescribed 
time if the appellant “ satisfies tho Court that he had sufficient 
causo for not prosenting the appeal? within the prescribed period. 
“ Sufficiont cause” is evidently something more than “legally 
soffcient”” or “snfficient acconling to the rules laid down n 
the law of limitation”; for if any caso fell within theso rules it 
would be governed thoreby, as in the case of suits, and there would 
bo no scope for the application of section 5. “Sufficient cause” 


(1) LLB, 12 AM, 461 at p. 485, (2) TLR, 13 Calo, 266, 
(3) TLR, 18 Mad, 260, 
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seoms to mean not only those circumstances (such as the Courts 
being closed, or time being spent in obtaining copies, or the party 
being a minor or insane) which the law expressly recognizes as 
extending the time but also such circumstances as are not expressly 
recognized but which may appear to the Court to be reasonable, 
looking to all the facts of the case. In the case already referred 
to (Krishna v. Chathappan(1)) the late Chief Justice and Muttusami 
Ayyar, J , construed the section in these words :— We think that 
section 5 gives the Courts a discretion which in respect of jumsdic- 
tion is to be exercised in the way in which judicial power and 
discretion ought to be exercised upon principles which are well 
understood; the words ‘suffiaent cause’ receiving a liberal con- 
struction so as to advance substantial justice when no negligence, 
nor inaction, nor want of Jona fides is imputed to the appellant." I 
do not think that in this caso negligence or inaction or want of 
bona fides can fairly be imputed to the appellant, and substantial 
justice undoubtedly requires that the District Munsif’s order should 
be reversed. Moreover, this matter comes before us in second 
appeal and in my judgment, we ought not to set aside the decision 
of the Court below in a matter within its discretion, unless it has 
failed to exercise any discretion at all, or has exercised it ina 
manner that is clearly wrong. This was well laid down by 
Mahmood, J., in Becht v. Ahsanullah Khan?) and. his judgment was 
concurred in by the Full Bench. Dealing with the very question 
now before us as to section 5 he said :—‘ This, then, is the exact 
scope of the rulo laid down by the learned Chief Justice in that case ; 
it does not repudiate the jurisdiction of the second Appellate 
Court to interfere, but points out that, when discretion has been 
actually exercised, it must not, upon light grounds and in the 
absence of strong reasons, be disturbed in appeal. In the principle 
thus expressed I fully concur, because, m matters of this kind, 
as indeed in matters of conclusions on the weight of evidence, 
the Appellate Court should always act cautionsly and not disturb 
findings of the lower Court, unless it is absolutely satisfied that 
~ the conclusions at which tho lower Court anived were erroneous.” 
It has been suggested that tho Suboidimate Judge did not 
oxorcise a roal discrotion or bring his mind to bear on the interval 
between the Collector's order on the 25th November and the 
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filing of the appeal on the 4th January, but I do not think that 
this plea oan be sustained. He refers to the plaintiff getting the 
copy of the Collector’s order on the 7th December and the return 
of the records on the 28th December ; and I do not think that, in 
the face of this, we have any ground for saying that he did not 
apply his mind to this interval as well as to the time before the 
25th November. In this case I would adopt the words used in 
another case under this same section 5 (Parvati v. Ganpati(1)), and 
say that I cannot hold that the Subordinate Judge “acted odpri- 
ciously or arbitrarily ef not in accordance with the rules of 
reason or justice ; or/that he came to his decision without any 
to support it, or that his discretion was 
not exercised withi the limits to which an honest man, competent 
to the discharge of his office, ought to confine himself, or that 
there was, in fact, no real judgment exercised in the matter.” 
The lower Xppellate Court exercised its discretion so as to advance 
substantial justice and I certainly cannot say that (to adopt the 
Allahabad High Court already quoted) Tam “absolutely 
d that the conclusions at which it arrived were erroneous." 
uld therefore in this second appeal decline to interfere with 
Subordinate Judge's discretion in having admitted the appeal. 
As regards the second question, viz, m what Court does the 
plaintiff's suit lie, I am of opinion that the Subordiziate Judge 
has taken the correct view. The suit is one under section 11 of 
Regulation XXV of 1802. That Regulation was in force until 
the notification of Government was issued in 1897, bringing Act II 
of 1894 into force. The present suit, which was filed in 1896, 
therefore, was not brought under Act II of 1894 or Act ITI of 
1895; and the District Munsif was wrong in supposing that his 
jurisdiction was ousted by Act IT of 1894. 

I would therefore dismiss this second appeal with costs. 

Boppam, J.—In this second appeal two questions wore raised 
before us by the appellants—(1) Whether the appeal was rightly 
admitted, and (2) Whether the Subordinate Judge was right in 
holding that the District Munsif had no jurisdiction to hear the 
suit. 

Upon the second question we are agreed that the Subordinate 
Judge was right in holding that the District Munsif had no 
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jurisdiction to hear the suit as the suit was for satisfaction for 
wrongful dismissal under Regulation XXV, section 11, and was 
not brought under Regulation XXIX, section 7, as in Jagannatha 
Pillar v Subbaraya Pillai(i). So far, therefore, as this question is 
concerned, I agree that the appeal should be dismissed with costs. 

Upon the first question raised, I regret that I am unable to 
agree with my learned colleague. 

The question turns upon the interpretation to be put upon 
sections 4 and 5 of the Limitation Act (Act XV of 1877) and more 
particularly npon the meaning of the second clause of section 5. 


- á een 


The material part of that clause is as follows :—“ Any appeal 
i may be admitted after the period of limitation 
| sasnadbéd therefor when the appellant . . . . satisfies the 


Court that he had sufficient cause for not presenting the appeal 

within such period” The period allowed for an 
appésl under the Limitation Act is 30 days. In this case the 
appeal was presented on the 4th January 1899 from a deoree 
dated tho 29th January 1898. The question before us is whether 
the lower Appellate Court was right—or rather was justified 
in the ciroamstances—in admitting the appeal under section 5. 

The sut was to establish the appellant’s (the plaintiff's) right to 
the office of karnam from which he had been dismissed by the first 
respondent (first defendant) in 1898, tho second respondent (second 
defendant) being appointed in his place. In 1894 the plaintiff 
brought his action before the Deputy Collector in the Rovenue 
Oourt, and in April 1894 his suit was dismissed and he was 
referred to a Civil Court. He appealed to the Collector who 
dismissed his appeal and affirmed the decision of the Deputy 
Collector. In February 1896 he brought his action in the Court 
of the District Munsif and on the 29th January 1898 the District 
Munsif dismissed his suit, holding that the Revenue Court was 
the proper tribunal. ‘I'he appeal now in question is from this 
decree of the District Munsif. 

Tho plaintiff (though it was entirely unnecessary to do 80) 
applied at once for a copy of the District Munsif’s judgment and 
decree, which he obtained on the 18th February, and on the 5th 
March he presented his petition to the Deputy Collector, which 
was rejected on the 13th Juno On tho 14th Tara he got a copy 
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of that order and on the 25th July appealed to the Collector. 
The Collector dismissed his appeal on the 26th November. He 
obtained a copy of the Collector's order on the 7th December and 
tho return of the records on the 28th December. On the 4th 
January 1809 he presented his appeal to the District Couxt from the 
decreo of the District Munsif, dated the 29th January 1898. 

In his judgment in this appeal the Subordinate Judge says:— 
“Tt appears to me that the plaintiff lost his time in following the 
course pointed out by the Distnct Mansif in his judgment and I 
believe the procesdings he was taking before the Deputy Collector 
and the Collector were bond fide. Under the circumstances I find 
that sufficiont canso was shown for admitting the appeal.” 

The question now to bo determined is whether we can, or 
should, in the circumstances, interfere in second appeal, or 
whether the facts justify us in holding that the Subordinate 
Tudgo has exercised his judicial diserction and whether there 
were any suficient legal materials to support his finding — I quite 
it is aight and proper that section 5 should ba liberally 


agree t 


interpreted (Ic ohna v. Chathuppan(1)). T also agree that the mero 
fact that the Court above would havo come to a different conclu. 
sion isno sufficient ground per se for interference. (Parvat v. 
Ganpati(2); and Fatima Begam v. Hans(3)—but this case has 
been practically overruled, (Boot v. Absanullah Khan(4)). The 
duty of the second Appellate Court and tho interpretation of sec- 
tion 5 of tho Limitation Act has been laid down in tho judgment 
of Malmood,J.,in the Full Bench case, Bechev Aksanullah Khan(4). 
This case overrules Fatima Beyam v. Hansi(3). The reference was 
by Edge, C.J. and Young, J , because of “their doubts as to tho 
accuracy of the ruling of this Court in” that case and Edge, O.J., 
was a member of the Court in both cases, He says in Becki v. 
Aheanullah Khan’4), with 1elorence to Fatima Beyam v. Hansi(3):— 
* Inecd only say that I am now, and have long Leen satisfied, that, 
on the facts of that case Mr. Justice Oldfield and I ought to havé 
given effect io the objection that the appeal, when it was admitted 
by the District Tudge of Allahabad, was improperly admitted, no 
sufficient cause having been made out tor the delay” In his 
judgment (with which all the other Judges agree) Mahmood, J., 
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says:—“ It seems to me . . . . thatit is the duty of the 
second Appellate Court to see whether theduty . . . . cast 
upon the Judge of the lowor Appellate Court has been properly 
diseharged by him, and to interfere, if by & wrong, improper 
and judicially unsound exercise of discretion under section 5 
of the Act, he has admitted an appeal which was barred by 
limitation. To hold otherwise would be to confer an amount 
of finality and conclusiveness upon the adjudications of District 
Judges in this respect that the law could never have intended; 
for the logical result of such a view would be to paralyse the 
hands of this Court, even in a caso where the lower Appellate 
Court, by a grossly improper and unsound exercise of discretion 
under section 5 of the Act had admitted, and heard, and 
determined an appeal which had for a century or more been 
barred by limitation, What would, under such circumstances, 
become of the laws of limitation which have justly beon 
denominated as ‘statutes of repose’ P I cannot but hold 
that the imperative requirements of section 4 of the Limita- 
tion Act not only justify us, but require us, as a Court of 
second appeal, to satisfy ourselves whether the Appellate 
Court has properly applied the provisions of section 5 of that 
enactment, and, if the discretion has been wrongly exercised, to 
undo its effects by interference in second appeal , coe dO 
then proceeds to deal with the principles enunciated and the decision 
of the Court in Fatima Begam v. Hansı( 1) and says :—* Accord- 
ing to my view of that case, I should have held that the District 
Judge had exercised an improper discretion in admitting the 
appeal after limitation, and I should by my decree have undone 
the effects of such wrong admission of the appeal” (Becht v. 
Ahsanullah Khan(2)). 

I have quoted this judgment at some length because it 
expresses my view of the duty of this Cout and of the proper 
mode of dealing with a case such as this. 

Turning now to the facts again. Bctweon the date of the 
decree appealed from (29th January 1898) and tho petition to the 
Deputy Uolloctor (5th March) 35 days clapsed and, apart from 
section 5, Limitation Act, the appeal was barred. The copies of 
the judgment and decree of tho District Munsif were not necessary 
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before the petition to the Revenue Court could have been put in. 
uo were they of any avail when ıt was put in, so the whole of 
that hme was wasted and was not “lost - . . in following 
the wuse pointed out by the District Munsif in his judgment’ 
and the fact that the proceedings were bond fide does not affect 
the question. 

Again, if the whole time actually occupied in bond fide following 
the curse pointed out by the District Munsif is deducted and the 
time up to 5th March is included in that phrase, it only applies 
to the periods between the 29th January and the 27th November 
(even if the period from the 13th June, when his petition was 
rejedal by the Deputy Collector, to the 25th July, when he 
appall to the Collector —a period ot 42 days—is to be included) : 
still the period from the 27th November 1898 to the 4th January 
1&89)— period of 40 days—more than sufficient to bar the 
appul—was allowed to elapse and I venture to think that it can 
hanllybo suggested that this was caused by following the course 
suggested by the District Munsif All that was the natural 
consoience of being misled ended on the 25th November 1898, 
The wpy of the order of the Collector was wholly unnecessary 
and quite useless on an appeal from the Munsif’s judgment and 
I am strongly of opinion that though the Subordinate Judge 
mento the fact and the date on which he obtained this copy, 
he dilnot apply his mind to the length of time that was allowed 
to pas after the appeal was dismissed by the Collector and this 
appelwas entered and the utter futility of waiting to obtain a 
copy of the Collector's order before putting in the appeal; and 
if hàd, Tam of opinion that he has not properly applied the 
provisons of section 5 To my mind ths would bea judicially 
unsound exercise of discretion, as the discretion would have been 
exerssed wrongly and improperly—for there was no proper legal 
matenl to support it—and therefore I think lus decision is con- 
traryt law. Tsay, 1 think, he has not applied his mind to this 
period, because he does not refer to it The only reason he gives 
for simitting the appeal is that the appellant was misled and 
There took proceedings in the Revenue Courts bond fide. All 
thes: procoedings ended on tho 25th November 1808, and he says 
nothing about tho period that elapsed subsequently. All that 
wu done by the appellant after that date was unnecessary and 
quis foreign to the appeal and the Subordinate Judge does not 
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say anything which leads me to think that he intended to excuse 
it Tf ho did intend to excuse it I think his decision is wrong and 
should be reversed. To say that the appellant might have 
thought it advisable to procure a copy of the Collector's order 
before entering his appeal and therefore the delay should be 
exoused would be in my view an unsound exercise of jadicial 
discretion, for it has no proper legal material to support it. One 
would be equally justified in excusing any delay he might think 
advisable in order to enter his appeal on a “lucky day " or for 
some other equally untenable reason. 

For these reasons I think this appeal should be allowed, the 
decree of the Suborlinate Judge reversed and the appeal to the 
lower Appellate Court dismissed with costs in this and in the 
lower Appellate Court. 


The case having been referred to Sir Arnotp Warre, O.J., 
and Moozz, J., under the provisions of section 575 of the Code 
of Civil Procedure, and having been duly heard, their Lordships 
delivered the following judgments :— 

Sir AnxonLD Ware, CJ.—In this case the Subordinate 
Judge admitted an appeal which was out oftime. The question 
for considoration is whether this Court ought, on second appeal, 
to interfere with the finding of the Subordinate Judge that the 
appellant had shown “sufficient cause” withm the meaning of 
these words as used in section 5 of the Limitation Act for not 
presenting lis appeal within the presoribed period. The dates and 
facts are set out in the judgments of Mr. Justice Benson and 
Mr. Justice Boddam and are not in dispute. 

The Subordinate Judge held that the appellant was out of 
time with his appeal by reason of his following the course pointed 
out by the District Munsif and that his proceedings before the 
Deputy Collector and the Collector were bond fide. This being 
so he held that suficient causo had been shown for admitting the 
appeal In other words, he held that the fact that the appellant 
had made out a case, which, if the question had been whether 
under section 11 he was entitled to have the time occupied by his 
proceedings before the Revenue Courts excluded in computing the 
period of hmitation prescribed for his suit, would have entitled 
him to have the time thus occupied excluded from the compu- 
tation, was in itself “sufficient cause” within the meaning of 
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section 5 for his not presenting his appeal within the prescribed 
period. Now section 14 of the Act applies in terms to suits and 
not to appeals. It deals with the computation of timo. Is does 
not confer a discretion on the Court, but gives a right to a party 
to have a certain period of time excluded fiom the computation 
of the period of lumitation if tho requirements of tho section aro 
satisfied. This being so, Mr Desikachariar very properly did 
not contend that the appellant was entitled as of right to 30 days 
(the prescribed period for appeals) for the presentation of his 
appeal from tho termination of his Procecdings in the Revenue 
Courts. His contention was, first, that the appellant had, in fact 
and in law, shown sufficient cause for not presenting his appeal 
within the prescribed period, and, secondly, that in any view, tho 
Subordinate Judge had exercised a judicial discretion in admitting 
the appeal and that this Comt ought not, on second appeal, to 
interfere with the exercise of this discretion. 

Now, although section 14 docs not in terms apply to appeals, 
it, no doubt, indicates that the Legislature intended to show 
indulgence to a party acting Lond file under a mistake, and the 
“equity” of the section may legitimately bo taken into consider- 
ation in determining whether the discretion conferred by section 5 
ought to be oxercised in favour of an appellant whose appeal is ont 
of time. 

Acceptmg, as I am prepared to do for the purpose of this 
judgment, tho view of the Subordinate J udge, with regard to the 
appellant’s proceedings before tho Revenuo Comts, I assume that 
the appellant showed sufficient cause for not presenting his appeal 
within the prescribed period, that is, 30 days after 18th February 
1898 (the date when he obtained tho copy of the judgment of 
the District Munsif dismissing his suit). Strictly speaking, the 
fist question is not whether tho appellant has shown sufficient 
cause for not presenting his appeal within the preseribed period, 
but whether he has shown sufficient cause for noi presenting his 
appeal before 4th January 1899. The diseretion conferred by 
section 5 is a discaetion—in the words used by Tord Esher in a 
similar case, (Cusack v London end North- Western Railway 
Company(1)) “which the Comt cannot exercise loosely, but which 
should be exercised on a consideration of the circumstances of 
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each case as it arises.” At the same timo I ontircly amee that 
the words “sufficient cause " should receivo a liberal construction 
“so as to advance substantial justice when no negligence, nor 
inaction nor want of bona fides is imputable to the appellant "— 
(see Krishna v. Chathappan(1)). 

If I had had to deal with this question in the first instance, 
my view would have been that the appellant bad failed to show 
“sufficient cause” for not presenting his appeal nntil 4th January 
1899. The appeal to the District Judge was not presented until 
39 days after 25th November 1898, the date of the dismissal 
of the appeal by the Collertor. Tt seems to me it was entirely 
unnecessary for the appellant to wait until 98th December, the 
date when the records were returned by the Collector, before 
presenting his appeal to the Subordinate J udge, and I cannot 
adopt the view that he was entitled to wait till 7th December 
when he obtained a copy of the Collector's order. No doubt if 
he had been appealing the law would have allowed him in com- 
puting ihe timo within which his appeal must bo presented to 
exclude the period requisite for obtaining a copy of the judgment 
upon which the decree appealed against was founded, but I fail to 
seo how he can pray in aid a provision of law relating to the 
computation of the time for appeal, which involves no question of 
discretion but which lays down a hard and fast rule, for the pur- 
pose of making out “sufficient cause” for the indulgence for 
which he asked being granted to him I presume the object of 
excluding the time requisite for obtaining a copy of the judgment 
in computing tho poriod of limitation when a decree is appealed 
against is to givo a party an opportunity for deliberate considera- 
tion of the grounds upon which the decree pronounced against 
him is based before making up his mind as to whether he will 
appeal. .In the present case the appellant had been supplied with 
a copy of the decree against which he appealed as far back as 
18th February 1898, and neitbor the Collector's order nor the 
records in the case could tell him anything as regards the decree 
which he proposed to appeal against which he did not already 
know. The appellant does not attempt to offer any explanation 
of the delay of 39 days beyond that contained in paragraph 11 
of his petition to the Subordinate Judge. He there stgtes “ that 
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Excuse, after the receipt of the said appellate order petitioner consulted 
Warcrar 


d and took advice as to the course that he should take and he was 
Rawancian told to obtain return of the material records from the Rovenue 
TUM! Qoarts in which he has fled them ” 

Even assuming that the appellant was entitled to wait till he 
obtained a copy of the Collector's order—7th December—there is 
no attempt beyond the vague statement in the petition to which 
T have referred to explain the delay from 7th December to 19th 
December when the Court closed for the Christmas recess, or to 
account for the fact that the appeal was not presented on the day 
of the re-opening of the Court, If what I have termed the 
“equity ” of section 14 is applied to this case, T think the appellant 
was not entitled to the indulgence for which he asked, beciuse he 
gave no reason and offered no explanation to account for his not 
having shown “ due diligence” during the period which elapsed 
between 25th November 1898 and 4th J. anuary 
rate between 7th December and 4th January. If the proposition i 
laid down by this Uourt in Krisina v. Chathappan(1) is applied, I | 


1699, or at any 


think the appellant was not entitled to the indulgence 
he asked, because he failed to show that there had been “no 
negligence, nor inaction on his part” during the period above 
referred to. For every day’s delay after 25th Novemher, or at 
any rate after 7th December, the onus lay on the appellant to 
justify or explain He has made no attempt to discharge this onus. 
Tam not called upon to say that a delay of a given number of 
days would not have disentitled the appellant to the indulgence 
for which he asked and that a delay of a given number of days 
would have disentitled hm. ANI say is that, on the admitted 
facts in this case, there is a dela; 


y which remains unexplained 
That being so, I should have declined to admit the appeal, 


There remains, however, a further question for consideration. 
Ought we, in second appeal, to interfere with the finding of the 
Subordinate Jı udge? So far as I can gather from reported casos 
the principles applicable to the determination of this quostion 
have not been so fully considered by this Court as by the other 
High Courts See, for instanco Bech v. Ahsanullah Khan(2) 
and Parvati v. Ganpat(8). Tn fact it would almost seem as if 


for which 
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the rule which has been followed in this Court has been that the 
mere fact that the view of the Court as to the sufficiency of the 
cause for not presenting the appeal in time differs from that of 
the lower Appellate Court justifies the interference of this Court 
in second appeal. See, for instance, the judgment of this Court in 
Krishna Bhatta v. Subraya(1) In my opinion (and Benson and 
Boddam, JJ., agree as to this) a mere difference in view as to the 
mode in which the discretion conferred by the section ought to 
have been exercised is in itself no ground for interference. It 
seems to me that before this Court interferos it ought to be 
satisfied that the exercise of the discretion was judicially unsound, 
‘The test is, has the discretion been exercised after appreciation and 
consideration of all the facts which are material for the purpose 
of enabling the Judge to exercise a Judicial discretion and after 
the application of the right principle to these facts P If a dis- 
cretion is exercised under these conditions and a certain conclusion 
is arrived at, that conclusion, it scems to me, would be an exercise 
of discretion judicially sound, though an appellate tribunal might 
be disposed to draw a different inference from the facta. 

Now, the first point which the Subordinate Judge had to 
decide in this case was whether the appellant had shown sufficient 
cause for not presenting his appeal within thirty days of 18th 
February 1898. Having satisfied himself as to this, the next 
point he had to consider was whether he had shown sufficient 
cause for not presenting his appeal until 4th January 1899, 

No doubt the fact that the appeal was not presented till 
4th January 1899 was present to his mind; but can it be said 
that the Judge considered the question of the appellant’s conduct 
between the time when his appeal to the Collector was dismissed 
and his appeal to the Subordinate Judge was presented, or if he 
did consider this question, can it be said that he applied the right 
principle in exercising his discretionary powers? The Subordinate 
Judge admitted the appeal, as he says expressly in his judgment, 
because the appellant “lost his time” in following out the course 
pointed out by the District Munsif and because his proceedings 
before the Collector and the Deputy Collector were bond fide. 
This may have been a Very good reason for holding that the 
appeal ought to have been admitted notwithstanding that it was 
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not presented until some date subsequent to 25th November 1898. 
It is no reason for holding that it ought to be admitted notwith- 
standing it was not presonted till 4th January 1899. If it 
appeared that the Judge has considered the conduct of the 
appellant during the period subsequent to 25th November and had 
eome to the conclusion, upon the evidence, that in the cireum-_ 
stances of the case the appellant had shown “due diligence,” or 
in the words used by the Judges of this Court in Krishna v. 
Chathoppan(1) that “there had been no negligence nor inaction 
on his part,” I think his conclusion as an exercise of his discretion 
would have been judicially sound, and that, even if we did not 
agree with it, we ought not to interfere. It seems to me that the 
Judge did not consider all the facts which were material for him 
to exercise a judicial discretion, viz., the facts in connection with 
the period referred to, and that if he did consider these facts he 
applied the wrong prineiple. The question he ought to have 
asked himself was—-was the appellant diligent during this period ? 
The question which he appears to have asked himself was—was 
the appellant misled by the Munsif and were his proceedings 
before the Revenue Courts bond fide ? 

I think this appeal ought to be allowed on the ground that 
the appellant’s appeal to the lower Appellate Court was time- 


barred. 


Moonz, J.—I concur. 

This appeal is allowed and the decree of the Additional Sub- 
ordinate Judge’s Court is set aside with costs in this Court and in 
the lower Appellate Court. 
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APPELLATE CIVIL. 
Before Sir Arnold White, Chief Justice, and Mr. Justice 
Bhashyam Ayyangar. 


ORIENTAL GOVERNMENT SECURITY LIFE ASSURANCE 
COMPANY, LIMITED, (DEFENDANTS), APPELLANTS, 


v. 


NARASIMHA OHARI (PrarwrIFE), RESPONDENT.” 


Insurance— Policy of Life Insurance—Warranty—Age of a: 


statement of 
age—Onus of proof—Contract Act—Act IX of 1872, s. 65—Return of premium 
paid on policy subsequently held void—Evidence Act—Act I of 1872, s. 82 (5)— 
Statement as to age of a member of a family by another member since deceased— 
Admissibility. 


In August 1898, V signed a proposal forin addressed to the defendant company 
for a policy of insurance for a sum of money payable at his death. In it V gave 
the date of his birth as corresponding to 7th August 1840, and stated that he 
would be fifty-eight next birth-day and declared that the particulars given therein 
were correct. On or about the same date V also signod a “ personal statement," 
which, after answering numerous questions, concluded with the following decla- 
ration—“I . . . . do solemnly declare that according to the best of my 
knowledge und belief 1 am now in good health and that my age does 
not exceed fifty-eight years . . . . and that I have fully and faithfully 
answered all such questions as have been put to me in the form of proposal and 
by the medical referee relative to my habits, constitution and general state of 
health withort concealment or reservation of any kind, . . . . and I 
hereby covenant and agree that this declaration shall be the basis of the contract 
between myself and the company, and if any untrue averment bo contained 
herein or if any of the facts required to be set forth in the proposal and in the 
medical examination be not truly stated, all moneys which shall have been paid 
upon account of the assurance made in consequence hereof shall be forfeited and 
the assurance itself be absolutely null and void.” 

In September 1898, the defendant company issued e policy for the sum 
proposed for, which recited that V had delivered a statement in writing declaring, 
inter alia, that his ago on his next birth-day would not exceed fifty-eight years, 
and contained the proviso that the policy was issued upon the express condition 
that in caso any statement or allegation contained in thut declaration should be 
untrue, or if the assurance thereby made should have been made through any 
misrepresentation or concealment, the policy should be void. 

In September 1899 V died, and plaintiff, his nephew, claimed from defendants 
the amount due under the policy. Defendants refused to pay on the ground, 
inter alia, that the policy had been obtained by fraudulent misrepresentations as 
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to the age, means and circumstances of the assured. Tho evidenco showed that 


it tobo: 

Held, that the defendants wero not liallo on the policy. 

Held also, that the plaintiff was not entitled, under section 63 of the Contract 
Ach, to à rofund of premia paid on the policy during the lifetime of the assnred. 

In tho personal siatement” referred to the assured had omitted to disclose 
the fact that two sisters had predeceased him. In reply to a question as to 
whether any brother or sistor had died, and if sə of what disonses and at what 
ages, the assured had stated that a brother had died at the age of seventy-seren 
years. It now appeared that two sisters had also died at n dato previons to 
that of the statement : 

Hold, that the policy was not rendered void by this om: 

Per Sir AnNoup Warts, O.J.:—Tho declaration contained in the " personal; 


statement” boing ambiguons should bo constrned in favour of the assured, and i | 
amounted only toa warranty that the age of the assured was lifty-riglit to the | 
best of his knowledge and belief ; bat this statement of ago by the assured was, 

in faot, an untrue statomont and untrue to his knowledge und belief, The © 4 


statement was in the nature of a warrauty and formed part of the contract, and 
in consequence plaintiff was not entitled to recover on the policy. 
Per Bussuvam AYZANGAR, 


—The assured had given a warranty whieh, in 


a case of insurance, operated as a condition precedent to the attaching of any 
risk under the policy, thet every statement and allegation contained in the 


docloration was substantially and in fact truo, ud the question for the Court to 
consider was, not the materiality or otherwise of that statement, but its truth, 
‘The clause in the personal statement relating 


of the assured did not qualify the wi 


to the “knowledge and belief" 


there given; t 


ere was no ical 
ambiguity, and, in consequence, the warranty as toage was au absolute one and 
not merely a warranty of his belief as to hi 
ig Also: that a statement as to plaintiff's age, made by his sister, was admissible 
in evidenco after hor decease, under section 32 (5) of the Evidence Act, the dato 
of birth being the commencement of a relationship hy blood, and therefore 


relating to tho existence of such relationship within the meaning of the section. 
Ram Chandre Dutt v. Jogeswar Narain Deo, (I.L.R., 20 Cale., 


), followed. 
Tho defendant company’s prospectus contained a condition that evidence of 
age of an assared would be required to be furnished in every case before a claim 
under a policy would bo paid; and recommended assarers to provide evidenoo of 
age as soon as possible as it was required on settlement of claim if not pre 
produced. 

Semble : that the effect of the condition was to throw upon the assured or his 


representatives the onus of proving the correctness of the age as warranted by 
the assured. 


viously 


Also: that it was unnecessary to provo that tho company's prospectus had 
‘Yeon read by or specially bronght to the noties of the assured, apart from the 
mem im to S in the policy (which was oxpressed to be issued subject to: 

le regulations and conditions comprised i a i 
ie mio Acra prised in the prospectus.) Watkins v. Rymi 

The.Oriental Government Security Lifo Aceurane 
Chandra. Chatterji, (L.L.R., 20 Bom., 99), referred to. 
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Surr to recover money on a policy of life insurance. The plaint 
stated that the deceased, C. Venkatachari, had insured his life 
with the defendant company for Rs. 6,000, upon terms men- 
tioned in a certain policy of insurance; that at the time when 
the insuranco was effected the deceased named plaintiff, his 
nephew, as his nominee to receive the benefit of it when the same 
should become payable; that all premiums had been regularly 
paid down to the date of the death of the assured ; that the assured 
died on or about 27th September 1899, and that though notico of 
his death and proof thereof had been given tho defendants neg- 
lected and refused without any valid ground to pay the amount 
due under the policy or any part thereof, Defendants in their 
written statement admitted tho policy of insurance, but alleged 
that it had been effected for speculative purposes by plaintiff who 
had no interest in the life of the assured, and that it amounted 
toa wagering contract and was void; that it had been obtained 
by fraudulent misrepresentations as to the age of the assured, and 
as to his means and circumstances, and was not binding on the 
company; and that they were not liable under it. A further 
written statement was filed, alleging that statements in the personal 
statement of the assured to the effect that he had never suffered 
from any disease and had never had any medical attendant, were 
false; and contending that the policy was, by reason of such 
misrepresentations, not binding on the company, and that tho 
company were not liable thereunder. ‘Che policy of insurance, 
which bore date 28th September 1898, after reciting the amount 
assured, premium, &c., and that the assured “had delivered 
‘ a statement in writing, signod by himself, the said 
saved, and bearing date the 6th day of August 1898, thereby 
declaring that the age of the said assured on his next birth-day 
will not exceed fifty-eight years, and setting forth the past and 
present state of health, and other circumstances touching the 
habits and life of the said assured, which declaration and relative 
personal statement made to the medical referee of the company 
the said assured hath agreed shall be the basis of the contract 
between him and the said company ;” and that the premium had 
been paid; witnessed, infer alia, that on the death of the assured, 
(the premiums having been duly paid), “the said company shall 
be, subject and liable to pay to the executors, ipeo aai 
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satisfaction of the directors of the death of the said assured shall 


GOVERNMENT have been received at the office of the said company ” the amount 
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assured. The policy contained the two provisos following :— 
Provided always, and these presents are upon this express 
condition, that ın case any statement or allegation cuntamed in tho 


Namisntüa declaration hereinbefore mentioned be untrue, or if the ussurauco 


OnzaBI. 


hereby made shall have been made through any misrepresentation, 
concealment, or untrue avernent whatsoever, or in «uso tho sud 
assured shall, within twelve calendar months nfter the date hereof, 
commit suicide, thus policy shall bo void, and all moneys paid in 
respect thereof shall be forfeited to tho company , bnt in ease of di ath 
by such suede, as aforesaid, if the policy shall have been assigned 
bond fide for a valuable consideration ^ shill, immediately after the 
date of such assignment, be valid to the extent of the interest of the 
assignee thereunder; but if the policy is unassigned, «ll moneys 
pad as premiums in respect there f shall be paid io those to whom 
the insurance mone) would, but for such lapse, have been p i able. 
Provided also that the assurance hereby made «hill. at all times 
and under all circumstances, be subject to the regulations and con- 
ditions comprised in the company’s prospectus, dated 1st July 159 
The company’s prospectus, referred to in the policy, contained 
the following (among other) information :—* That all claims will 
be paid immediately after proof of death and title have been 
produced to the satisfaction of the Directors” * “ That 
evidence of age is required to be furnished m every case before 
the claim under a policy can be paid. Any of the following 
proofs will be accepted.” . . . “In the event of none 
of the abovementioned records being procurable, the directors 
sometimes admit age on being furnished with an extract from the 
assured's service register venfied by the superior offie-r, but fail- 
ing this the assured should submit a declaration lv a relativo or 
friend, in form given at page 43, + + . signed before a 
justice of the peace or a Magistrate, and if the directors consider 
it to be quite satisfactory they will admit age. ‘Ihe directors du 
not withhold the issue of a policy until age has boen proved, but 
recommend assurers to produce evidence of age as soon as possible, 
as it is required on settlement of claim if not previously produced.” 
The proposal which was dated 6th August 1808, (fled as 
exhibit I), contained answers to nine questions. In it the assured 
gave the date of birth as 25th of Adi, Sarvari, (corresponding to 
Tth August 1840), and stated that he would be fifty-eight next 
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birth-day. The document ended with the following declaration OmrwrA 
signed by the assured :—“ I, the undersigned, do hereby declare Gomi 
that tho whole particulars of the proposal written above aro , Live 


= ASSURANCE 
correct. Company, 


A “personal statement,” dated 6th August 1898, (though, oca 
apparently, signed on 8th August 1899, and filed as eshibit I (a), AAA 
contained the following (among other) questions and answers :— 
“Q. 9(a) Are your father and mother alive? If dead:— 4. 
Father died, aged 82 years. Mother died, aged 76 years. Q. 
10(a) Have your brothers and sisters been healthy? 4A Yes. Q. 
10(b) How many are now living and at what ages? A Ono sister 
at 88 years of age. Q 10(c) If any died, of what diseases and at 
what ages did they die? A. Brother died at 70 years of age.” 

The document ended with the following declaration, signed 
and declared by the assured, before the medical referee :— 

I, the undersigned Chelrama Venkatachariar, do solemnly declare * 

+ ins declaration toberen fb, according to the best of my know. 
over end also signed in the ledge and belief, I am now in good 
presence of medical 1eteree health ond have had the emall-pox and 
have not laboured under insanity, fits, rupture, gout or disease of the 
lungs or suffered from constitutional syphiks or other crganic disease 
or infirmity whereby my constitution has been impaired and that my 
age does not exceed fifty-eight years, that I have passed fifty-eight 
zems or thereabouts in India and that 1 have fully and faithfully 
answered all such questions as have been put to me m the form of 
proposal, and by Doctor] . . . . , medical referee, relative to 
my habits, constitution and general state 
of health, without concealment or reser- 
vation of any kind . . . . And I 
hereby covenant and agree, that this declaration shall be the basis of 
the contract between myself and the company and if any untrue 
averment be contained herein or if auy of tho facts required to be set 
forth in the proposal and in the medical examination be not truly 
stated, all moneys which shall have been paid upon account of the 
assurance made iu consequence hereof shall be forfeited and the 
assurance itself be absolutely null and void. 

The following issues were framed :—“ 1. Whether the policy 
was effected for the benefit of the plaintiff and his wife and 
children? 2 Whether the alleged interest of the plaintiff is suffi- 
cient to support the action? 3. Whether Venkatachari was the 
undivided brother of the plaintiff's father? 4. Whether the policy k 
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Omran was obtained by means of misrepresentation as to the age, health, 
GOVEESMENT means or circumstances of the said Venkatachari, as allegod in 
Vr — the written statement aud in the [further written statement], 
pos The material portious of other documents and of the evidence 
Loon are seb out in the judgments. 
a cs The Court decreed in favour of the plaintiff. 
Defendants prefoirod this appeal. 

Hon’ble Mr. Eardley Norton and Mr. J. H. M. Ryan for 
appellants :— The policy is void, as thero has keen misrepresenta- 
tion as to the age, health and circumstances of tho assured, and 
there was no disclosure of tho fact that his two sisters had diod 
when the personal statement was made. The dato of birth is 
given as 25th Adi, Sarvari, corresponding to 7th August 1840, 
and the age as fifty-eight next birth-day, which corresponds with 
25th Adi of Sarvari. This specific statement raises the presump- 
tion that the assured knew his ago and had means of proving it. 
The company has not admitted the age in this case. and itis sub- 
mitted that the onus lies on plaintift, before he can recover, to show 
that his statement was correct, That onus lias not buvu schargedl, 
The policy recites that the statement signed by the assured shall ~~ 
be the basis of the contract. That statement contains represont- 
ations that the father of the assarod died at the age of eighty -two, 
his mother at the age of soventy-six, a sister at the age of cighty. 
eight, and a brother at the age of seventy. lt now transpires 
that two other sisters had diod at the date when that statement was 
made though thereis no disclosure of that fact That is a conceal- 
ment. He was bound to disclose fiets relating to all his brothers 
and sisters. Ifthe fact of the death of the two sisters had been 
known the cause of their deaths might have been asvertained and 
the policy might novor have boen granted. Tho declaration 
is limited to “knowledge and belief ” only so far as tho first 
portion is concerned. The declaration as to age is absolute, as ig 
shown by the use of tho words “ and that my age does not 
exceed fifty-eight years” The last paragraph expressly declares 
that “this declaration shall be the basis of the contract,” So 
this statement contains tho terms, and theso aro converted 
into a warranty by tho polioy. Being a warranty, it is contended 
that the concealment of the death of the two sisters is mate- 
tial, whether intentional or not. The declaration that all the 
questions have been “faithfully answered” is a waranty ii 
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and not limited to knowledge and belief. There have been 
mis-statements with regard io (1) age, (2) sisters, (3) medical 
attendant, and (4) health. The authorities show that in such 
ciroumstances defendants aro justified in refusing to pay on the 
policy. The Oriental Government Security Life Assurance Company, 
Limited, v. Sarat Chandra Chatterj(l) was a case against the 
same company, and the onus of proof of age was hold to lio on the 
plaintiff, The gencral principle, as stated in Newcastle Fire 
Insurance Co. v. Maemorran and Co,(2), is that it is immaterial 
whether the representation was a material one or not; it must 
be exact. In Anderson v. Fifzgeroli(3), there were two false 
answers, że , as to relatives having died and as to previous insur- 
ance, and the policy was held to bo void. Where the representa- 
tions have been made the basis of the policy, tho latter is vitiated 
on the statements being proved to be falso, whether they are 
material or not, and whether intentionally false or not, so long as 
they were made in the course of obtaining the policy. In In re 
Universal Non-larif Fire Insurance Co.(4), Malins, V. C, states 
that “the materiality signifies nothing; it is a question of fact” i 
and refers to Newcastle Fire Insurance Co. v. Macmorran and Co. (3) 
already ated. In Thomson v. Weems(5), a policy was held null 
and void where two questions had been answered falsely and a 
declaration was made the basis of the contract See per Lord 
Blackburn, who remarks, at page 677, that it is unimportant 
whether the points are material or not, the parties had made them 
part of their contract and must be taken (o have considered them 
material. Lord Watson also states that the tact that the declaration 
was made the basis of the contract made it a warranty. In London 
Assurance v. Mansel(6), the effect of concealment is dealt with by 
Jessel, M. R, at page 369. The fact thal the party proposing 
may have thought a matter immaterial does not affect his position, 
"These cases show that itis material for the company to know 
the family history of tho proposer. In Oazenove v. Lhe British 
Tiquilable Assurance Company(T) and Garton v. The Bristol and 
Exeter Railway Co.(8), the answer complained of was true in a 
sense—for the assured said he had been attended by a doctor, 
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but, in fect, he had been attended by three doctors. It was held 
that the personal statement contained an untrue statement and 
that the policy was avoided In Duckett v Wilhams(1), it was 
unsuccessfully contended that the proviso “ if any untrue avermont 
be contained herein” meant “untrue to the knowledge of the 
person making it”; and a similar decision was given in Maedona/d 
v. The Law Union Fire and Life Insurance Company(2). With 
regard to omissions, Malins, V. O., laid it down, in The British 
Equitable Insurance Company v The Great Western R nlway Com- 
pany(8), that it is the duty of the proposer to communicato all 
facts to the company that will onable them to ascertain for 
themselves all about the proposer That prmeiple was affirmed 
on appeal(3) In The British Equitable Insurance Company v. The 
Great Western Railway Company(3) a falsehood was told by impli- 
cation, the proposer having been refused by eight other offices, 
and accepted by one, ind merely stating that he had been accepted 
by one. Wamwright v Bland(4) shows that even statements 
orally made in the course of obtaining a policy must be strictly 
accurate, In Trail! v. Barig(5), concealment was successfully 
set up as between two insurance companies, one of which, when 
re-insuring part of a risk with the other, undertook to retain the 
balance, but did notdoso [They also referred to New Fork Life 
Insurance Company v, Phoebe Stella Gamble(6) ; Halt v. British 
Natural Premium Life Association, Lamated(7); Fowkes v. The 
Manchester and London Life Assurance and Loan .Assocwation(&) ; 
Gopeehrist Gosain v. Gungopersaud Gosain(9) ; and dealt with tho 
evidence. They asked for an issue as to whether tho policy 
had been obtained by misrepresentation by suppression of the fact 
of the death of the two sisters and the diseasos of which thoy 
had died; and referred to section 53 of the Code of Civil Pro- 
cedure, and Damodar Madhouje v. Purmanandas J eeu rmdas( 10) and 
Narayan Ganesh v. Har Ganesh(ll). An issue on tho point 
had been asked for towards the close of the trial. They contended 
that exhibit E, the confidential report by the doctor, had heen 
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improperly admitted. the doctor himself being alive and not called 
as a witness. | 

The Advocate-General (Hon'ble Mr. J. E.P. Walls), for 
respondent.—The new issue asked for ought not to be permitted 
to be raised; Moung Hmvon Iltaw v. Mah Hpwah(1) The 
company are setting up a case inconsistent with the report of 
their medical referee, and should be held to be affected with the 
knowledge that was evidently possessed by that referee, who was 
thoir agent, Bawden v. Lomlon, Edinburgh, and Glasgow Assurance 
Company(2) and section 11 of the Evidence Act Connectrcut 
Mutual Life Insurance Co of Hertford v Moore(3) shows that 
a company is only entitled to reasonable answers, and is not 
entitled to say that a physician was the proposer’s last medical 
attendant merely because his advice had been taken for some 
trifling ailment. [He referred to Wagstaje v. Sharpe(4), Cazenove 
v. Tho British Equitable Assurance Company(5) and to the evidence. ] 
Thomson v Weems(6) shows that the company can only avoid the 
policy by showing that the age was wrongly stated and not 
otherwise. The onus is on the company to plead and show the 
breach of warranty, as they did in the case of The Oriental 
Government Sceurity Life Assurance Company, Lunited, v. Sarat 
Chandra Chatterj(7). Here it is not pleaded. Regarding the 
age of the assured, the documents most in his favour show that the 
discrepancy, if there is one, is only from two to three years On 
the construction of documents, New York Life Insurance Company 
v. Phoebe Stella Gamble(8) shows that any ambiguity must be 
construcd against the company. [Ife dealt with the evidence 
and contended that it had not been shown that plaintiff's age 
had been mis-stated.] 

Mr J. H. M. Ryan, in reply —Though sections 101 to 105 of 
the Evidence Act show that the burden of proof lies on those 
who wish to take advantage of the warranty ; there are exceptions, 
and in this case the prospectus shows that proof of age must be 
given beforo plaintiff can recover The burden of proving this 
is thrown on tho plaintiff by a special term of the contract. 


(1) L.R., 11 LA., 109 at p 120; ILE, 10 Cale, 777. 
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(8) LL.B., 27 Calc., 593. 
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Omenan Under the latter, plaintiff would fail if 


no ovidenoe of age were 
Governaenr 


Security given by either side 

Lire The Court delivored the following judgments :— 
pore Sir Agso Wair, C.J.— This is an appeal from a judgment 
“Ham, for tho plaintiff in an 


action on a policy of lite insurance, The 
Narasoma defendants raised various 
Cuarz, 


s defences in the Court of First Instance. Y 
Before this Court the defence relied upon was that the policy had 
been obtained by 


means of misrepresentation as to the age, health, 
means or circumstances of the assured. 


The policy is for 
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in the form of proposal and by the medical reteree relative to his 
habits, constitution and general state of health without conceal- 
ment or reservation of any kind. It is a question whether this 
declaration so far as it relates to the age of the assured amounts 
to a warranty that all the statements made and referred to therein 
are true to the best of the knowledge and belief of the assmed, 
or whether tho words with reference to knowledge and bchef only 
govern the earlier poition of the declaration, and the declaration 
in so far as it relates to the age of the assured would be construed 
asa warranty that the ago of the assured did not in fact exceed 
fifty-eight years Upon the prinuple which has been often laid 
down in cases of this class, (see, for instance, the judgment of Lord 
Watson in Thomson v. Weems(1)) if the words are ambiguous 
they must he construed contrap oferentes and in favour of the 
assured, I think the declaration should be construed as amounting 
to a warranty that the age of the assured was fifty-eight to the 
best of his knowledge and belief, 

With regard to this question of age it was contended on behalf 
of the defendants that the onus was on the plaintiff to show that 
his age was in fact fifty-eight, or, adopting the construction of the 
warranty which I am prepared to adopt, that it was fifty-eight to the 
best of his knowledge and belief On behalt ot the plaintiff it was 
contended that the onus was on the defendants to show that the 
age of the assured was not fifty-eight, or not filty-eight to the best 
of his knowledge and belief. Apart from the special condition 
contained in the prospectus I should have telt no doubt that the 
burden of proof was on the defendants. Apart from this condition 
the present case, so tar as this question is concerned, seems indistin- 
guishable from the case of Thomson v. Ieems(1), (see the judgment 
of Lord Blackburn on page 684). The condition in the pros- 
pectus is to the effect that the directors require evidence of age 
on settlement of claim if such evidence has not been previously 
produced. In The Oriental Government Security Life Assurance 
Company, Limited, v Sarat Chandra Chaiterji(2)—-a suit brought 
in 1895 ona life policy issued by the present defendants-—the 
policy was in the same terms as that now in use by the defendants, 
and their policy contained a condition with reference to evidence 
of age substantially the same as that contained in the present 
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Onrrxtat prospectus The prospectus in use in 1895, however, contained 
Epod a provision which does not appear in the present prospeotus-— 
m ^ policies held by parties on their own lives are indisputable on 


Compasy, any giound whatever except fraud." This was clearly a provi- 
Limite, 


v sion ın favour of the assured Inthe Bombay case it was held 
Nhan that the condition in the prospectus had the effect of imposing 
on the assured the obligation of giving proof of age before the 
company could be called upon to pay. With referonce to the 
further terms in the prospeotus—'* policies held by parties on their 
own lives are indisputable on any ground whatever except fraud” 
—it was held that this did not reliove those clumıng on the policy 
from the burden of giving proof of age, and that its effect was 
merely to relieve the assured from the legal effect which an 
innocent misrepresentation as to age would otherwise have under 
the strict terms of the contract. If the view of the Bombay High 
Court that the burden lay on the plaintiif is right, 1t seems to me 
this would be so @ fortiori in the present case, since the present 
prospectus does not contam the provision with reference to policies 
being indisputable on any ground excepting fraud If it were 
necessary to decide the point in the present case, one might have 
to consider the legal effect of a general reference being made to 
the prospectus in the policy without evidence being forthcoming 
that tho prospectus had been read by the assured or brought 
to his knowledge in any way except by a reference to it in the 
policy itself. 

For the purposes of my judgment, however, I am prepared 
to assume that it was for the defendants to show that the state- 
ment made by the assured with reference to his age was not 
true to the best of his knowledge and belief. 

In his proposal for assurance the assured stated the precise 
date of his birth, giving the name ( Sarvari) of the year during 
the Hindu cycle of sixty years. The corresponding English date is 
August 7th, 1810. The proposal is signed on August 6th, the 
day before, according to his statement, the anniversary of his 
birthday According to this statement the age ofthe assured at 
the time of his death would have been fifty-nme years and some 
seven weeks. 

No doubt the oral testimony adduced on behalf of the 
defendants with reference to the question of the age of the assured 
is vague and inconclusive. 


Po 
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One A. Venkata Chari (defendants’ sixth witness) a sapında of 
the assured, stated at the trial that he (the witness) was seventy-one 
and that the assured was five or six years younger and would have 
been sixty-four or sixty-five at the tame of his death 

One Venkatarama Nayadu, a Village Munaf (defendants 
seventh witness) who said he had known the assured since childhood, 
stated that he was over sixty when he died A relation, one 
M. Ranga Chari, the Village Munsif of Mamandur,—the village 
in which the assured lived—(defendants’ seventeenth witness) 
who gave his own age as eighty-one, gave evidence to the same 
effect 

Sundara Ohariar (defendants’ nineteenth witness) another 
relative, stated he had known the assured since childhood, and that 
he (the witness) was his junior bya year This witness, who gave 
his own age as sixty-five, said that the assured was treated by the 
villagers on ceremomal occasions as the elder man of the two One 
Kuppiah Pillai (defendants’ tenth witness) said he was a Census 
enumerator in 1891 and stated that in that year, for the purpose of 
the Census, the assured told him he was fifty-four Evidence of this 
sort would carry very httle weight if it stood alone. It does not, 
however, stand alone but is supported by documentary evidence 
I will deal first with certain documents which were tendered in 
evidence by the defendants and were not admitted by the learned 
Judge A document relied upon by the defondants was the so- 
called original of the document exhibit G which was put in 
evidence by the plaintiff, Exhibit Œ purports to be a tine extract 
signed by the karnam of Mamandur from the death and birth 
register of the village. In the entry relating to the assured under 
the heading “remarks” appear the words “about sixty years 
old? Exhibit G was put in evidence in the cioss-examination 
of ono of the defendants’ witnesses—Kuppiah Pillai, the villago 
conivopillai of Mamandur This witness had stated ın chief that 
he had been a Census enumerator in 1891 and that the assured 
had given his age then as fifty-four In cross-examination he 
stated it was his duty to make a return of deaths—the document, 
exhibit G, was put tothe witness and he admitted that it had 
been signed by him In re-exammation a document which was 
described as the original from which exhibit G was an extract was 
put to the witness who admitted it was also signed by hum The 
suggestion on behalf of the defence was that in the so-called 
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original it would appear that the words “‘abovo sixty years of age” 
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been subsequently made The objection was taken on behalf of 
the plaintiff that this document was inadmissiblo and the learned 
Judge excluded it I think the document ought to have been 
admitted in evidence It seems to me, however, ihat tho evi- 
dence as to the circumstances in which the so-called original and 
the so-called extract wero written arc not sufficiently clear to 
justify us in attaching any weight to cither of these documents 
as supporting the case of one side or the other. The defendants 
also sought to put in evidence a book kept ai the hospital at 
Arkonam containing certain entries said to have been made in 
the year 1894. The book was produced by a hospital assistant 
who stited that the entries were made by one Kumarasami 
Mudaliar and thai this man was alive. The learned Judge held 
that these entries had not been proved and declined to admit them 
in evidence I think he was right 

I now come to the documontary evidence relied upon by the 
defendants as to which no question of admissibility has been 
raised Exhibit XXI is a deposition mado by the assured beforo 
a Magistrate on May 5th, 1894. In the heading to the deposition 
he is described as fifty-seven years of age. Assuming—in favour 
of the assured—this to mean he was in his fifty-seventh year or 
that his age next birthday would be fifty-seven, this would make 
him fifty-seven on August 7th, 1894 (the anniversary of his birthday 
according to the statement in the proposal) and sixty-one and 
not fifty-eight on August 7th, 1898. Exhibit IT is a deposition 
by the assured n a suit before the District Munsif ot Sholinghur, 
dated October 22nd, 1894. In the heading the age is given as 
fifty-eight Assuming this means in his fifty-eighth ycar, this 
would make him fifty-eight on the 7th August 1895 and sixty-one 
on August 7th, 1898. 

Exhibit III is another deposition before the same Munsif in 
another sut dated 7th February 1896. The age is given as sixty. 
Assuming this means in his sixtieth year this would make him 
sixty on August 7th, 1896, and sixty-two on August 7th, 1898 
Exhibit IV is a deposition before a Magistrate dated 18th December 
1895. His age is given as sixty. Assuming again this means 
in his sixtieth year, this would make him sixty on August 7th, 
1896, and sixty-two on August 7th, 1898. Thus, according to 
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two of the depositions he would havo been sixty-one and according 
to two of them he would have been sixty-two on August 7th, 1898. 
Tt is true that tho statements as to age form no part of the sworn 
statement of tho witness, The statements form part of the 
heading to tho deposition which contains the description of the 
witness. Tho description consists of his father's name. his caste, 
his calling, his age and his residence. This is necessarily made 
out from information supplied by tho witness. The learned Judgo 
in the Court of First Instance did not attach much importance 
to these statements. He observed “We all know very well that 
when a witness comes into the witness box it really doos not 
matter what his age was. The age is given jn a most perfunctory 
manner for no purpose whatever except for the purposo of 
identity" This may be quite true, but the statement as to age 
is ho more perfunctory than the statomont as to residence or calling, 
but the presumption is that the statement is {rue to the best of 
the witness’s knowledge and belicf. The statement is made at a 
time when the witness had nothing tu gain by making a false state- 
ment. The evidence afforded by the statements connected with 
these depositions is to my mind sufficient to shift the onus which 
I have assumed rests upon the defendants and make it incumbent 
on the plaintiff to displace this evidence. I now turn to the 
evidence in support of the plaintiff's case with referenco to the 
question of age. I take the oral evidence first Srimvasa Chari 
(the plaintiff's second witness) the son-in-law of the assured. said 
nothing about the age in his examination-in-chief, but in cross- 
examination he said that he knew the age of his father-in-law from 
what his father-in-law had told him, “When he was confined to 
his bed ho said that he was sixty and that his relatives never 
lived beyond sixty. He died three days afterwards.” There isa 
curious inconsistency hetween this statement, if it was ever made, 
and the particulars given in the personal statement of the assured 
with regard to the age at death of his near relations. According 
to the personal statement his father died at the age ot eighty-two 
and his mother at the age of seventy-six and his brother at the age 
of seventy. He also stated in his personal statement that his sister, 
who was alive in 1897, was aged 88. The plaintiff also spoke 
to a ceremony which takes place on the completion of the sixtieth 
year, and he said that this ceremony had not been perfomed a 

ihe case of the assured. He said in cross-examine tae} 
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Onrwran this ceremony was optional and in re-examination that it was 


more often performed than not. The plaintiff's third witness 
(a Brahman purohit) when asked as to age said it might be fifty-six, 


Company, fifty-seven or fifty-eight. In cross-examination he said he had 


never been told and his statement as to age was a guess. This is 
all the oral testimony and it is qute as unsatisfactory and 
inconclusive as that of the defendants’ witnesses, 

The documentary evidence on which the plaintiff relies consists 
of a series of written statements forwarded by the plaintiff to the 
defendants after the deathof the assured. These statements were 
with one exception, made out on printed forms which were supplied 
by the defendants at the request of the plaintiff. According to 
the plaintiff's evidence they were filled up by a man of the 
name of Viraraghava Ohari in the presence of the plaintiff. 
Viraraghava Chari was the son-in-law of one Desika Chari, 
Desika Chari, at the time the assurance was effected, being a 
sub-agent of the company. The first of the documents (exhibit 
VII (a)) purports to be a certificate of death. "he form requires 
the age atthe time of death to be stated und the age is given 
as 57. The certificate is signed by one Banguri Maistri, who 
describes himself in the certificate as a medical practitioner at 
Mamandur. This man was called as a witness tor the defence 
(defendants’ ninth witness) At the trial he described himself as 
a dhobie. He says ho signed the certificate at the request of the 
Ayyar who wrote it He said he signed the certificate on the pial 
of a house and then went before a Magistrate. The next documont 
exhibit VII (4) is a certificate of burial or cremation The form 
requires the age to be stated and the age is given as fifty-nine 
years two months. This certificate purports to be signed by 
P. Venkatarama Nayadu, Village Munsif of Venkatapuram. This 
man was called as a witness for tho defence (def: ndants’ eighth 
witness). He says he signed the certificate because tho plaintiff 
said he was the heir but that he did not know what its contents 
were. The next document (exhibit VII(c)) is a certificate of 
identity. Tho age is stated as about ffty-nine, It is signed hy one 
O. Srinivasa Chari, a landholder of Mamandur village. He was 
called as a witness for the plaintiff but merely said that he made a 
statement after the assured died. The next document (exhibit 
VII(d)) is a certificate by employer. The age is stated as filty-nine, 
It is signed by Knmarasami Reddiar, Village Munsif of Arungulam 
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village. He was called by defence (defendanis' twenty-third 
witness). He says he signed the certificate at the request of the 
plaintiff and Srinivasa Chari and the certificate was not read out. 
Of course these documents are valueless as evidence of age. The 
persons who signed them had no special knowledge as to the age of 
the deceased and the evidence shows that they signed the forms 
after they had been filled up and in ignorance of their contents. 
The documents, at the highost, even if the persons had certified 
to the statements as of their own knowledge could only have been 
corroborative of any oral testimony the persons who signed them 
might have given at the trial. The last document of the series 
(exhibit VII (¢)), however, stands upon a different footing. It 
purports to be a declaration with regard to the age of the deceased 
made by his sister who was alive at the time but who died before 
the trial. It is not made on a printed form, as is tho case with 
certificates above roferrod to, but follows a form of declaration by 
a relative or friend which is given in defendants’ prospectus. It 
is as follows :— ^ 

Declaration of age of Chelrama Venkatachariar under Policy 
No. 88218, 

“I, Ammalammal, do solemnly and sincerely declare that 
M. Chelrama Venkatachariar was horn on or about the end of the 
month of Adi, Tamil year Savwaii, which corresponds to,the month 
of August 1840. I remember the date of his birth, since he was a 
child three days old when my mother’s younger sister died of fever, 
having been bed-ridden for about three months, and I make this 
solemn declaration conscientiously believing the same to be true.” 

Now this statement would appear to be admissible in evidence 
under section 32 (5) of the Evidence Act as a declaration made by 
a deceased person, provided of course that the evidence establishes 
that the declarution was in fact made. In my opinion the evidence 
in the present case does not establish this. It appears from the 
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was drawn up in English. The woman was ignorant of English 
and there is no evidence that the statement was interpreted to her. 


The certificate of the Magistrate, whatever it may be worth simply , 


says "declared." The evidence shows the same procedure was 

adopted with reference to this statement as with regard to the 

certificates. They were first drawn up, then the necessary signatures 

were obtained, then they were “declared” before a "M 
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before a Magistrate He also said that the deceased woman 
volunteered the statement herself. It is perfectly clear that she 
cannot have “ volunteered” the whole statement since it refers 
to the English month of August 1840. In my judgment the 
plaintiffs evidence merely shows that the deceased sister put hor 
mark to a statement which was “declared” before a Magistrate. 
Tt does not establish that the declaration upon which the plaintiff 
relies was, in anything more than form, a declaration made by the 
deceased woman. 

There is thus no evidence to displace the evidence of the 
defendants except the oral testimony of the two witnesses called on 
behalf of the plaintiff to which I have referred. In my judgment, 
therefore, assuming the onus to be on the defendants, the defend- 
ants have discharged that onus. The inference which I draw 
from the evidence of the statements made in connection with the 
depositions is that the assured’s statement with reference to his age 
was in fact an untrue statement and that it was untrue to the 
knowledge and belief of the assured. 

With regard to the other alloged mis-statements upon which 
the defendants have relied in connection with the answers given 
by the assured in his personal statement, viz., the answers to 
questions 5 (a), 10 (5), 10 (c), 12 (a), 12 (b) and 14, it is enough for 
me to say that, in my opinion, upon the evidence, these alleged 
mis-statements are not of such a character as would entitle the 
defendants to say that the policy is avoided thereby. In the view 
which I take with regard to the misrepresentation as io age it is 
not necessary for me to discuss the various authorities which were 
cited m connection with the alleged misrepresentation as to health 
and medical attendance and the alleged suppressio ver: conveyed in 
answer to the questions— How many brothers and sisters are now 
living?" “If any died at what ages did they die?” With regard 
to the question of tho sisters I think the Judge was right in 
declining to frame an additional issue as to whether the policy was 
obtained by means of misreprosentation, by suppression of the fact 
of the deaths of two sisters, their ages and the diseases they died of. 

Tn tho case before us tho assured made a statement which was 
untrue in fact and which was, as Iam prepared to hold on the 
evidence, untrue to his knowledge and belief. The statement was 
in the nature of a warranty and formed part of the basis of the 
contract. For this reason I think the suit ought to have been 
dismissed and I think this appeal ought to be allowed. with costs, 
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The respondent must pay the costs of the appellants in the Court 
of First Instance. 

Buasnyam AvvawGam, J.—I am also of the same opinion. 
Before considering the questions of law and of fact raised in this 
appeal, it is of great importance to construe the contract of insur- 
ance on which the suit is based, by carefully comparing the several 
stipulations which are relevant to the present case with each other 
and with certain statements made in certain documents which are 
referred to in and incorporated with the policy. 

The first paragraph of the policy sots forth that the assured has 
agreed that exhibit I (a), dated the Gth August 1898,—the latter 
portion of which is the declaration made by the assured before 
the medical referee of the defendant company after having been 
examined by him, and the former portion the statement delivered 
by the assured to the medical referee—shall be the basis of the 
contract between the assured and the company. 

Tn paragraph 3, tho operative part of the policy, it is expressly 
stipulated “ that in case any statement or allegation contained in 
the declaration hereinbefore mentioned be untrue or if the assur- 
ance hereby made shall have been made through any misrepresent- 
ation, concealment or untrue averment whatsoever . . . this 
policy shall be void and all moneys paid in respect thereof shall be 
forfeited to the company.” It is also stipulated that “the 
assurance hereby made shall at all times and under all circum- 
stances be subject to the regulations and conditions comprised in 
the company's prospectus, dated 1st July 1896” (exhibit XVII). 

It will thus be seen that while the recital is that the whole of 
exhibit I (a) is made the basis of the contract, the operative part 
declares that if any statement or allegation contained in the latter 
part of exhibit I (a), ¿e , the declaration before the medical referee, 
be untrue or if the assurance had been obtained through any 
misrepresentation, concealment or untiuo averment whatsoever, 
the policy shall be void. And the regulations and conditions 
comprised in the company’s prospectus aro also made the basis of 
the contract in that the poliey of assurance is subject to such 
regulations and conditions. 

In my opinion the assured has given a warranty, which, in cases 
of insurance, operates as a condition precedent to tho attachin, g of any 
risk under the policy, that every statement and allegation contained 
in the declaration (the latter part of exhibit I (a) is substantially 
and in fact true ; and according to authorities now wall esta lish 
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the question for the consideration of the Court is, not the materi- 
ality or otherwise of such statement or allegation, but its truth. 

The additional stipulation that if the assurance had beon 
obtained through any concealment or through any misrepresenta- 
tion or untrue averment whatsoever, the policy shall be void, must 
be taken to refer to the personal statement (tho former portion of 
exhibit I (a)), to the additional answers, if any, mado to the 
medical referee, and to the answers to the questions in the proposal, 
exhibit I, also dated the 6th August, at the foot of which the 
proposer certified that his answers were correct. In my opinion, 
this additional stipulation cannot operate as a warranty and unless 
the misropresentation, concealment or untrue averment to which it 
refers be material, in the sense that it is hkely to have influenced 
the insurers in deternuning whether to accept tho msk at all and, 
if so, at what premum, the authorities are equally clear that it 
will not affect the validity of the contract and discharge the 
company from performing 1ts pait of the contract. 

The only portion of the company’s prospectus (exhibit XVII) 
which is relevant to the present case is that relating to the proof 
of age, which provides that the company does not “ withhold the 
issue of the policy until age has been proved but recommends 
assured to produce ovidonce of age as soon as possible as it is 
required on settlement of claim if not previously produced ” 

For the purpose of ascertaining the extont of the warranty 
given by the assured, reference has to bo made to the declaration 
contained in exhibit (4). It is clear that in regard to the health 
of the assured the warranty s only that “to the best of tho 
assured’s knowledge and belief, he was at the time in good health, 
had had the small-pox, did not labour under insanity, ete." Tho 
warranty then extends to the age of the assured and his residence 
in India. It is contended on behalf of the respondent that this 
warranty is not an absolute warranty, but as 1n the case of the 
assured’s health, only a warranty that ‘to the best of the know- 
ledge and belief of the assured his ago did not exceed fifty-eight 
years and that he passed fifty-eight years or thereabout in India,’ 
The assured then gives a warranty that he has fully and faithfully 
answered, without concealment or reservation of any kind, all such 
questions as have been put to him in exhibit I—the proposal 
form—and also such as have been put by the medical referee in 
the personal statement (first part of exhibit I («)) relative to ‘ his 
habits, constitution and general state of health’ It should be 
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noted here that the warranty last referred to does not extend to 
all questions in tho proposal form and in the personal statement, % 
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Iam unable to accede to the contention that the warranty as 


v. 
to age is not an absolute warranty It is undoubted that in Narasima 


construing contracts of insurance which are prepared by the 
insurers the language must be taken more strongly against them 
and that, if by reason of any ambiguity in it it is susceptible of 
two meanings, that which is more favourable to the assured should 
be adopted. But there should be a real and not apparent 
ambiguity. In deciding whether the language of the policy is 
ambiguous or not, we should not be influenced by considerations of 
the position in life of the individual assured, his literary capacity 
or his mother-tongue. The warranty as to age is no doubt 
contained in an involved sentence and on superficial reading one 
may receive the impression that the phrase ‘ according to the best 
of my knowledge and belief’ occurring in the first clause also 
qualifies the second clause relating to age. But a careful and close 
perusal of the whole sentence clearly shows that the above phrase 
does not qualify the second clause, it having advisedly been inserted. 
after and not before the word ‘that’ occurring in the first clause. 
‘The introduction of the word ‘ faithfully ’ in the third clause would 
be quite unnecessary if the said phrase governed the second clause 
and consequently the third also Butit has been advisedly inserted 
in the third clause as it was not qualified by the ssid phrase. 
There being therefore no real ambiguity the policy must be 
construed as a warranty of the assured’s age in truth and fact and 
not simply as a warranty of his belief as to his age. Considering 
the importance of the age of the assured in a contract of life 
insurance it is only reasonable that the warranty as to age should 
be absolute—at any rate in the sense that it does not exceed a 
certain figure, and not simply as to the belief of the assured, a 
belief which in the majority of cases the company cannot be in a 
position to disprove, though in reality such belief may not be bond 
fide or may even be dishonest. , 

Ifthe warranty was only as to the belief of the assured as to 
his age, the onus will no doubt be upon the company to prove & 
breach of warranty by establishing that the assured could not; hav | 
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Omenraz onus will probably be on the company, as in other casos of broach 
Govraxwts™ of warranty as to the assured’s habits, health, medical attendance, 


Lire eto, (per Lord Blackburn, J., in Thomson v. Weems(1)), to disprove 
“douent, the correctness of the ago as given by the assured. But as held by 
bono Paran, J, in The Oriental Government Secw ity Life ztestiraneco 
i Nt Company, Lmuted v. Sarat Ohandra Chatierj(2), the effect of 
1 incorporating into the polioy the prospectus of the company 
| (exhibit XVII) is, I think, to throw upon the assured or his 
ropresentatives the onus of proving the correctness of the age as 
M warranted by the assured. By reason of such incorporation the 
| policy has to be construed as containing a stipulation that the 
i| policy is issued subject to the assured proving the correctness of 
his age as early as he may find it convenient during his life 
time, or in default thereof his legal represontative proving the 
same on the settlement of his claim under the policy. If the 
assured, subsequent to the issue of the policy, produces before the 
company any proof of his age and the company, being satisfied 
with the proof, admits in writing the correctness of the ago, the 
legal representative of the assured need not prove the same in an 
action upon the policy against the company. Under section 58 M 
of the Indian Evidence Act such an admission will dispense with 
proof of the fact admitted. With all deference to Farran, J., I 
am unable to concur in the view taken by him in the above case 
that the effect of such admission will only be * that the onus of 
disputing (disproving) the age will be thrown on the company " 
(page 102). Noram I able to agree in the view taken by that 
learned Judge that, notwithstanding the saving clauso (contained 
in the prospectus which was incorporated in the policy on which 
the said caso was based) to the effect that policics held by parties 
on their own life are indisputable on any ground whatsoever except 
fraud—ac lause which has been deleted from a later prospectus 
of the same company, which is the one incorporated into the 
policy on which the present suit is brought—a person claiming 
under such policy is not relieved from the burden of giving proof 
of the age of the assured, but that the legal effect of such saving 
clause would only be to relieve the assured from the consequences 
of an innocent misrepresentation as to his age which would other- 
wise ensue under the strict terms of the contract. Ifage had been 
admitted in writing by the company after being satisfied with the 


(2) LL.R., 20 Bom., 99 at p. 102, 


(1) L.R., 9 App. Cas., 671 at p, 684. 


x 


| 
| 


MADRAS SERIES. 205 


VOL XXV.] 


proof furnished by the assured, not only would the person claiming 
under tho policy be relieved trom tho nccessity of proving tho age 
in an action brought on the policy, but the company also would be 
precluded from producing, as of right, evidence to disprove the age 
as admitted. If, however, the Court is satisfied that the admission 
las been obtained by fraud or that there is other good and suffi- 
cient cause, it will bo in its discretion, under the proviso to section 
58 of the Evidenco Act, to requiro the fact to be proved otherwise 
than by such admission, As regards the saving clause in tho 
prospectus, it will have the same effect as though 1& wore a proviso 
contained in the policy itsclf and preclude the company from 
disputing its liability under the policy on any ground whatsoever 
except fraud, the onus of establishing which will of course be on 
the company and I do not see how, in the face of such proviso, 
it can call upon the person suing upon the policy to prove in the 
first instance that the age was correctly stated or at least that it 
was innocently and honestly mis-stated or misrepresented by the 
assured, This question however does not arise in the present case, 
inasmuch as the said clause does not find a place in the prospectus 
with roference to which the policy in question has been issued 
As vegards tho effect to be given to the prospectus as a part of 
the contract of insurance, I think it will have the same effect as 
if it had heen reproduced in the policy itself and it is quite 
unnecessary to prove that the prospectus had been read by the 
assured or that it was specially brought to his notice by the 
company apart from the reference made to it in the policy itself. 
A policy of insurance being a contract entered into between the 
insurers and tho assured, and tho terms of such contract resting 
entirely upon the contract itself and not in the main or even in 
part upon the common law or upon the Statute, the assured, who 
makes the proposal, enters into the contract and signs the policy, 
has in the vory nature of things notice that the policy contains all 
the terms and conditions of the contract. In the leading case on 
the subject, Watkins v Rymil(1), the test laid down by Stephen, J., 
in delivering the judgment of the Court is “ can it be said that the 
nature of the transaction was such that the plaintiff might suppose, 
not unreasonably, that the documents (handed to him) contained 
no terms at all, but was a mere acknowledgment of an agreement 


not intended to be varied by special terms ? ” 


(1) L.R, 10 Q.B.D., 178 at pp. 188, 189, 190, 
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Applying this principle to the case before him—which was the 
acceptance of a carriage for sale on commission—it was held that 
the terms of such a contract not being established by the common 
law in the absence of any special agreement of the parties, they 
must from the nature of the case, beas special as those of a 
contract of lease or a bill of lading and that such consideration alone 
was sufficient to establish the conclusion that the receipt and the 
conditions to which it referred constituted the contract between 
the parties and that “the learned common sergeant misdirected 
the jury when he told them that the question was whether the 
defendant had given reasonable notice to the plaintiff of the 
conditions.” The result of the authorities which were all reviewed 
in that case is stated as follows :—(at page 188) “ A great number 
of contracts are in the present state of society mado by the 
delivery, by one of the contracting parties to the other, of a 
document in a common form stating the terms by which the 
person delivering it will enter into the proposed contract Such a 
form constitutes the offer of the party who tenders it. If the 
form is accepted without objection by the person to whom it is 
tendered, this person is as a general rule bound by its contents and 
his act amounts to an acceptance of the offer made to him whether 
he reads the document or otherwise informs himself of its contents 
or not.” To this general rule four exceptions are specified which 
it is unnecessary to refer to here as none of them ae in any way 
applicable to the present case Tho decision of the House of 
Lords in Richardson, Spence & Co , and * Lord Gough ". Steamship 
Company v Rowntree(1) in which the question was as to the effect 
of a ticket containing various conditions received from a carrior by 
sea, by a passenger who did not read it, which ticket when issued 
was folded up so that no writing was visible unless the passenger 
opened it, in no way departed from the principles laid down in the 
leading case above referred to 

The onus of proving ‘the correctness of the age given by the 
assured being, as above stated, on the plaintiff who claims under 
the policy, has he discharged it? In my opinion he has entirely 
failed, and a stipulation which has the effect of throwing the onus 
on the assured or his legal representative is perfectly reasonable in 
a country where it is only very recently that a system of registration 

of births under the sanction of law has been established. 


(1) [1894] 4.0, 217, 
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The oral evidence of the witnesses examined by the plaintiff 
as to the age of the assured is altogether valueless. Even 
assuming such evidence to be legally admissible, it is mostly 
opinion evidence, more or less conjectural. In a casem which the 
difference between the contending parties as to the age of a 
deceased person is not more than three or four years, such evidence, 
even if it be the evidence of an expert medical witness, can hardly 
carry sufficient weight to be relied upon in deciding the question. 
The evidence of the only witness on behalf of the plamtiff who 
speaks to a conversation which his father-in-law the deceased had 
with him shortly before his death, as to his own age and the ages 
of other deceased members of the famuly, is, so far as it goes, 
‘against the plaintiff The statement of the deceased himself as to 
his age contained in the proposal form (exhibit I) and in the 
declaration exhibit I (a) is legally admissible in favour of the 
plaintiff undor section 32, clause (5) and section 21, clauses (1) and 
(8) of the Evidence Act But ıt can carry but little weight when 
it is opposed to prior statements made by the assured himself in 
respect of his age, in exhibits XXI, IT, IV and III Even 
according to his own statement in the proposal form the assured 
was bordering upon sixty and, if 16 be true, as was sought to be 
elicited from Mr Corlett (the joint secretary of the local agent of 
the company) who was examined asa witness on behalf of the 
defendant, that according to the practice of the company no life at 
all is accepted for insurance beyond the age of sixty, the assured 
would have had a strong motive to understate his age below sixty 
though he was really sixty-two or sixty-three years of age at the 
time of the proposal. In my opinion the learned Judge ought not 
to have disallowed such evidence on the ground that it would bo 
inadmissibl e“ unless it be shown that the assured was informed of 
it Evon if such evidence may not directly establish that the 
assured had knowledge of such practice, such knowledge may be 
reasonably inferred from the evidence which was excluded, coupled 
with other evidence in the case. It is clearly established that the 
assured was in communication with the sub-agent of the company in 
the matior of effecting the insurance and that he was assisted by 
the sub-agent’s son-in-law who filled up the proposal form and who 
shortly thereafter became a suh-agent himself If according to 
the practice of the company a life is not insured after the age of 


sixty, the agents and sub-agents of the company would know of., 


such practice and it may reasonably be inforred that .the 
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would have learnt of the same from the sub-agont just as he learnt 
that, after the payments of premia for some time, he could raise a 
loan from the company itself on the security of the policy to 
enable him to continue the payment of promia. Whether such 
inference can be safely drawn or not will in no small degree 
depond upon the nature of the evidence which might have been 
given by Mr Corlett if the samo had not been excluded. If such 
be not tho practice of the company or if at any rate the assured 
had no knowledge that such was the practice of the company the 
only motive which the assured could have had in understating his 
age would be to insure his life at a lower premium than ho would 
have had to pay if his age had beon truly stated But consider- 
ing that even according to the defendant the assured did not 
understate his age by more than three or four years, I do not 
know if the difference in the premium would be considerable; 
and if the difference be small I skould not be disposed to accept 
the theory that he understated his age by three or four years 
simply for scouring the advantago of a slightly reduced rate of 
premium at the risk of forfeiting the pohoy but for his own prior 
statement as to his ago made on four different occasions when he 
appeared as a witness in certain cases. He could possibly have 
had no motive in overstating his age on any one of those occasions 
and the statements made as to his age on those different occasions 
substantially tally. The fact that those statements as to age were 
made by him not on oath is perfectly immaterial in determining, 
for the purposes of the present suit, the weight to bo attached 
thereto as against the later statement as to his age mado in the 
proposal form (exhibit I). 

The next document exhibited on behalf of the plaintiff which 
requires to be noticed is exhibit E, the confidential medical report 
sent to the company by Dr. Giffard after he examined the assured. 

Assuming that there was no false personation and that the 
person examined by the medical referee was the assured himself, 
it is difficult to see on what principle his report to the company 
could be admitted in evidence without examining Dr. Giffard 
himself as a witness. If he were examined as a witness he could 
ro doubt refresh his memory by referring to his report. The 
medical report is a record of certain facts observed by the referee 
and of the opinions formed by him, as an expert, as to the health, 
age, etc., of the assured. Such of those facts and opinions as may 
be relevant to the enquiry in the present suit cannot be proved by 
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the production of the report, but only by the evidence of Dr. Giffard 
(section 60 of the Evidence Act). It is impossible to accede to the 
contention that the statement made by the medical referee in his 
report to the company should be treated as statements made by the 
company's agent and therefore admissible against the company as 
admissions under sections 18 and 21 of the Evidence Act, and in 
my opinion, it will make no difference whether the medical referee 
is specially employed in individual cases or is the standing medical 
referee of the company. A medical man is selected and employed 
by the company to examine the applicants for insurance and report 
confidentially the conclusions to which he may come, as an expert, 
as to the various questions referred to him for observation and 
opinion as to the health of the applicants. The very nature of the 
employment and the purpose for which the medical referee is 
employed preclude the notion that the record of the observations 
made and of the opinions formed by him ought to be treated as 
admissions made by the insurance compauy. One of the questions 
referred to Dr. Giffard is * Does he (the applicant) look older or 
younger than the avowed age (58 years)" This question is 
answered “no.” Is this to be treated as an admission by the 
company that the age given by the assured was correct? It is 
simply the opinion of an expert on the question and if the plain- 
tiff wants to rely upon it he can only doso hy examining the doctor 
as a witness as to the opinion formed by him and the grounds on 
which that opinion was formed (section 60 of the Evidence Act). 
As stated already oven expert opinion in the matter of age cannot 
be safely accepted and acted upon when the difference between tho 
contending parties as to the age is only about three years. 

The next piece of evidence on behalf of the plaintiff, which is 
strongly relied upon and on which the judgment of the learned 
Judge is chiefly based is exhibit VII (e), dated 29th October 1899, 
purporting to be a declaration mado by the siste of the assured 
that “he was born on or about the end of the month of Adi, Tamil 
year Sarvari, corresponding to August 1840.” The evidonce that 
it isa statement made by the sister since deceased is very meagre. 
It isin the English language and she affixes her mark to it in the 
presence of the Magistrate. A statement as to the age of a 
member of a family, made by his sister is no doubt admissible after 
her death under section 32, clause (5) of the Evidence Act, illustra- 

tion (e) and Ram Chandra Dutt v. Jogeswar Naram Deo(1). The 
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principle of the decision in my opinion is that the time of one’s 
birth relates to the commencement of one’s relationship by blood 
and a statement, therefore, of one’s age mado by a deceased person 
having spocial moans of knowledgo relates to the existonce of such 
relationship within the meaning of section 32, clause (5). Even 
assuming that the statement can be regarded as one made by the 
sister, ıt can hardly carry any weight though technically it may be 
admissible m evidence. It is true it was not made after the ques- 
tion in dispute was raised, but ıt was made at the instance of the 
plaintiff by his paternal aunt for the express purpose of furnishing 
the company with proof that the age as given by the assured was 
correct, thoreby securing to her nephew, the plaintiff, the payment 
of the amount. There is also internal evidence in the statement 
casting great suspicion on the declaration She states that she 
remembers the date of her brother’s birth since he was a child three 
days old when her mother’s younger sister died. Her mother’s 
sister must have been married into a different family and it is 
strange that she fixes the almost exact time of her younger brother’s 
birth by associating it with her aunt’s death without at all disclosing 
how she remembers that her aunt died in the year Sarvari, at the 
end of the month of Adi. Another circumstance which casts grave 
suspicion is the non-production of the assured’s horoscope If, as 
the assured stated in the proposal form, ho know the exact date of 
his birth, it is improbable that he would have had no horoseope. 

The so-called solemn declarations made by certain other persons 

also, at the same time as the sister’s, as to the age of the assured 
and which also have been marked as exhibits in the case are of no 
value whatever and are clearly inadmissible in evidence as the 
declarants are alive and some of them in fact have been examined 
as witnesses in the case. They can only be used in cross-examina- 
tion (under section 145 of the Evidence Act) for the purpose of 
contradicting the witness, but they cannot be used to corroborate 
the testimony of the witness as the statements were not made before 
any authority legally competent to investigate the fact declared 
(see section 156 of the Evidence Act). 

Turning now to the evidence adduced on behalf of the defend- 
ants as to the age of the assured, I have already adverted to 
exhibits XXI, II, [Vand III There 15 no reason whatever to dis- 
trust the statoments therein made by the assured as to his age and 
according to those statements he understated his age, to the com- 
pany by about 8 years. The oral evidence adduced on behalf of 
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the defendants, except that of one witness, 13 not entitled to any 
weight. ButI attach some weight to the ovidenco of Sundara- 
chari. He 1s the assured's first cousin and he swears that his age 
is 65 and that the assured was his senior in age by one year He 
deposes that the deceased was treated and respected as lus senior 
in age, and that on occasions of ceremonies the villagers “ treated 
meas the younger.” If the witness was 65 when he was examined 
as a witness in this case in November 1000, he must have been 
about 62 years of age in August 1898 and the assured therefore, 
according to the evidence of this witness, must have been about es 
at that timo. 
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For the foregoing reasons I am clearly of opinion that the; ,; 77 


plaintiff has not proved that the age given by the assured was 


correct, but that on the contrary the defendant has established ` 


by reliable evidence that the assured understated his age by about 
Sor4years Even if the warranty as to age were not an absolute 
one, but only a warranty as to the assured’s belief of bis age, I 
agree that there has been a breach of even this qualified warranty. 

I shall now briefly advert to two other contentions raised on 
behalf of the appollant. It was strenuously argued that the policy 
was rendered void by reason of the assured not having alluded in 
the personal statement to the fact of two of his sisters having 
predeceased him. No allusion whatever was made to this either 
in the onginal or in the supplemental written statement During 
the trial of the suit the plaintiff as his first witness stated in his 
examination-in-chief that the assured had three sisters. Several 
days after the plaintiff gave his evidence and closed his case, the 
defendants’ counsel, after he had examined 16 witnesses for the 
defence, applied to the learned Judge to raise an additional issuc as 
to “ whether the policy was obtained by means of misrepresentation 
by the suppression of the facts of the deaths of two sisters, their 
ages and the diseases they died of.” The learned Judge declined 
3. to frame this additional issue. The learned counsel for the appel- 


lant urges that the additional issue applied for ought to have been ` 


framed and that he should now be allowed to raise the same as it 

only raises 4 pure question of law. The argument that the issue 
| applied for is a pure question of law is, in my opinion, based upon 
Š a misapprehension. It essentially raises an issue of fact or at an: 

rate a mixed issue of law and fact. The matter stands thus; the 
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been healthy ?” Answer “yes”; the second part (b) “ How many 


are now living and at what ages?”  Answor “one sister at 88 
years of age? ; the third part (e) “if any died, of what diseases and 
at what ages did they die?" Answer “Brother died at 77 years 
ofage.” Tho plaintiff at the very outset of his examination-in-chief 
stated that the assured had three sisters, two of whom, therefore, 
must have been dead at the date of the personal statemont. It is 
contended that the non-disclosure of the death of these two sisters 
in the answer to the tenth question is a breach of the warranty 
contained in the third clause of the declaration exhibit T (a). I am 
cloarly of opinion that the answers to this question, which does not 
relate to the assured’s ‘habits, constitution and general state of 
health’, are not within the purviow of the third clause. ‘The learned 
counsel says that as the question concerns the health of the assured’s 
sisters, their longevity and tho disesses they died of, it relates to 
the constitution and general state of health of the assured himself. 
This is placing a strained and 1athor fancifal interpretation upon 
the expression, “the constitution and general state of health ” of 
the assured. Even if the clause had been differently worded so 
as to admit of the above interpretation, I should not, having regard 
to the use of the word ‘faithfully ’ in the clause and to the rather 
confused manner in which the three parts of question 10 are framed, 
be prepared to hold that there was a breach of warranty unless the 
assured intentionally concealed the existence and death of the 
two sisters It is clear that neither in tho first noi in the second 
clause of the declaration is there any warranty in respect of this 
and, in my opinion, 1f the 15suo applied for be framed, the finding 
thereon will depend upon the second portion of the proviso in 
the operative part of the policy, viz., that the policy shall be 
void if the assurance shall have been obtained through any 
misrepresentation, concealmont or untrue averment whatsoever. 
Whether the answer to question 10 in so far as it relates to the 
two sisters is to be regarded as a misrepresentation, or a conceal- 
ment or an untrue averment, is immaterial; for the contract of 
insurance would have been vitiated only if the nusrepresentation, 
concealment or untrue averment was such as to have influenced 
the insurers in accepting the risk or at any rate in accepting it 
at the premium agreed upon. There is a marked difference between 
the first put of tho proviso which operates as a warranty of the 
statements and allegations contained in the declaration and the 
second part of the proviso which relates to any misrepresentation, 
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concealment or untrue averment by means whereof the assurance 
has been obtained. Unless therefore the misrepresentation, 
concealment or untruc averment was in respect of a material 
particular, the policy will not be vitiated (London Assurance v. 
Mansel(1)). If neither of the two sisters, therefore, died very 
young or of any disease which may be regarded as hereditary, the 
concealment will be perfectly immaterial as it would not have 
affected either the acceptanco of the risk or the rate of premium. 
The issue applied for, if framed, will necessarily involve an 
investigation into the ages of the two sisters at the time of their 
death and the diseases they died of. The learned Judge therefore 
rightly declined to frame the additional issue, specially as the 
application was made ata very lato stage during the trial of the suit. 

The last contention was that the learned Judge excluded from 


. evidence certain copies of medical preseriptions which would go 


to establish that Dr. Varadappa was the medical attendant of 
the assured and that the assured had suffered for some years from 
various diseases including dropsy. The original prescriptions 
not having been produced, though all possible steps were taken 
by the defendants for their production in Court, secondary 
evidence of the same was admissible Dr. Varadappa Nayadu 
when examined as a witness for the defence stated that he did 
not remember the assured and that he did not knowif he had 
ever attended upon him. Exhibits XI (4), XI (s) and XI (f), 
which extend from the 13th to the 18th February 1894, were 
originally admitted in evidence under the impression that they 
were originals; but they were subsequently rejected when it was 
found that they were only copies. They have not been proved 
as copies, nor has it been proved that the signature on the 
originals from which they were copied was the sigrature of Dr. 
Varadappa. Even if the defendants were now to be allowed to 
adduce such evidence, it will only go to show that for less than 
a week in 1894 the assured consulted Dr. Varadappa and obtained 
prescriptions from him. Exhibits XXXI (uv), XXXI (D), XXXI 
(o), XXXI (4) place it beyond reasonable doubt that the 
Venkatachari referred to in the prescriptions XI (d) to XI (f) 
is the assured. Judging from the contents of these prescriptions, 
the ailment for which they were given does not seem to be a serious 
one. The fact that the assured thus consulted Dr. Varadappa would 
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not make him his medical attendant within the meaning of the 
question put to the assured m the proposal fom and in the 
personal statement 

Our attention was also drawn to copies of several other pre- 
scriptions which stand in the name of one Venkatachari in 1894, 
1896, 1897, 1898 and 1899, and particularly to a prescription 
dated 28rd November 1897, which it 18 alleged is a prescription 
for dropsy There ıs nothing whatever to identify the Venkata- 
On the 
contrary tho omission in these prescriptions to associate the name 
of the pluntiff witn that of the assured, as is done in the pre- 
scuptious XI (7) to XI (f), and to debit the plaintiff with the 
costs of these proscriptions is significant I may also obsa vo that 
prescriptions in themselves will not prove that the person for whom 
they wero given suffered from diseases for which such presonp. 
tions are usually given 


cha11 mentioned m. these prescriptions with the assured. 


If the fact to be proved is not simply 
that the assured had a medical attendant but that he was suffer- 
ing from any disease, that will have to be proved by examinmg 
the medical attendant who gave the prescriptions, which he may 
of course uso for the purpose of reheslung his memory. 

The only breach of waranty therefore which has been estab- 
lished 1n the case is the statemcnt of tho assumed as to his age, 
and the plaintiff's suit fails only on that ground 

Ido not think he 1s entitled undor section 05 of the Contract 
Act to a refund of tho prema paid on the poly during the 
lifetime of the assured Section 63 can apply only to cases in 
which the agreement is discovered to bo void or the contract 
becomes void at law for any of the reasons specified in tho Contract 
Act Neither that section nor section 64 apphes to cases in which 
there is a stipulation that, by reason of a breach of warranty 
by one of the parties to the contract, the other party shall bo 
discharged from the performance of his part of the contract 

Sr Anson» Wurre, C J.—I agree that the plaintiff is not 
entitled to a refund of the premia 
Messrs Short § Roll-—Attornoys for appellants, 
Messrs Branson & Branson—Attorneys tor respondent. 
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cwirent decia n» on fueis —Lca. e granted where 10 subviantial question of Law 


was milved, 


Where, on au appeal tothe Privy Comnoll, thero were two conomrent deci 
sions of tho Conits below on facts sufhcient to dispose of the smt, but the High 
Comt had granted leave to appeil stating that “thero seems to be a pomt of 
law which however has not beon argucd hero, and it 16 therefore hereby certified 
that, as regards tho subject matter, and tho natwe of the questions involved, the 
case fulfils the requnements of scotion 596 of the Cıvıl Procedure Code, the 
Judicial Committee held, i appearing that there was no substantial question of 
law involved, that thae was no sufficient giound fo the leave to appeal, which 
ought not to have beon gianted 


APPEAL from a judgment and decree (22nd July 1892) of the 
High Court at Madras confirming a decree (2nd May 1889) of the 
Subordinate Jalge of Madma which dismissed the appellants’ smt 
with costs. 

The sut was brought by the villagois of Kuichiyendal to 
assort their ight to the water flowing into the village tank and 
to tho surplus water flowing fiom that tank into certain channels 
passing through ths lands of the village. 

The plaintiffs claimed as being entitled to tho kudivaam (or 
tonants’ interest), m tho village of Kurichiyendal and the defend- 
ants represented the Ludivaram, and also the melvaram (tho 
interest of the landlords) interests ın the adjoining village of 
Ariakudi The melvaram or landlords’ share of the produce of 
tho village of Kurichiyendal was appropriated to the maintenance 

sofa temple at a village called Iluppakud, and was payable to 
certain persons called hakdars or persons possessing a right. The 
melvaram of Ariakudi belonged partly to the hakdars of the Aria- 
kudi temple and partly to some of tho defendants; the kudivaram 
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or tenants’ share of the produce of Axiakuli village belonged to the 
cultivating tenants represented by the remaining defondants. 

In 1885 the hakdars of ihe Ariakudi temple sued the hak- 
dars of Tluppakudi temple for tho removal of certain bunds which 
obstructed the samo channels as were in dispute in the present snit, 
and prevented the flow of water through them into the Ariakudi 
tank, and obtained a decree for the removal of the obstructions so 
far as they interfered with the flow of water into the Ariakudi, 
which decree was affirmed by the High Court at Madras on 5th 
January 1888. (See Perumal v. Ramasamı(1)). 

In the plaint in the present suit tho canse of action was stated 
to bethe obtaining of the above decree and the taking steps to 
exeouto it, and tho plaintiffs prayod for a declaration that the 
defendants had no right in the said channels nor to the flow of 
water through them, for an injunction and for other relief. 


The material defences appear from the following issues which 
were settled (among others) for trial in ihe suit:—(2) Whether 
the plaintiffs can maintain the suit in the absence of the other 
cultivating tenants of Kurichiyendal village. (3) Whether the 
melvaramdars of Kurichiyendal should also be parties in this 
suit, and is the suit maintainable in their absence as co-plaintiffs. 
(8) Whether the claim advanced in the suit is res judicata hy tho 
former litigation. (7) Whether the plaintiffs own kudivaram 
miras in Kurichiyendal or not. (8) Whether the lands traversed 
by the water channels in disputo appertain to Kurichiyendal 
orto Ariakudi. (9) Whether the bund is an old hund of the 
Kurichiyendal tauk as stated in the plaint, or a bund newly 
formed in 1883 as pleaded by the defendants. (10) Whether the 
channels in dispute are mere pits formed by the stagnation of 
water in the years 1877 and 1875 as alleged by the plaintiffs, ur 
are they long-standing channels irrigating tho tank of Ariakudi 
village. (1l) Whether the plaintiffs are ontitled to an injunction 
restraming the flow of water in tho channels and to block them 
up by the bund of the tank as claimed by them. (12) What 
decree are the plaintiffs entitled to and as against whom. 

The Subordinate Judge gavo his judgment on 2nd May 1859. 
He decided issues Nos. 1 to 6 and issuo No. 8 in the plaintiffs 
favour. On the seventh issue that, though the melvaramdar of 
Kurichiyendal as by a document (exhibit F), dated J anuary 1878, 
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1ecügnized the plaintiffs as kudivaram tenants, they were in fact Karcrranan 
merely oceupancy tenants. Le further considered that the fact * ERAT 
that tho plaintiffs, who admitted that they only held fivo-sixths uf SEAMIN 
the kudi, had not made the proprictors of the remaining sixth share 

parties to the suit was an irremediable defect. On these grounds 

alone he was of opinion that the suit should fail though he pro- 

ecedod to decide the other questions. On issues Nos. 9 and 10 he 

decided, on the evidence, both issues in farvur of the defendants. 

On cleventh and twelfth issucs which were merely the conclusions 

of law to be derived from what had already been decided ou tho 

facts the Subordinate Judge said :— 

“ Eleventh issue — 


itters thon stand thus :-—The ram waters falling 
hiyendal lands used. to collect und form them- 
ls C and D, ant those channels had been flowing 
Thon it follows that the 
an easement m respect of the water flowing 
in thoso channels The law on this point has been clearly and clabo- 
rately laid down by the High Court in the former suit between the 
melyaramdars of Ariakudi and the hakdars of Iluppakudi. (See 
Perumal v. Rumasnwi(l).) The result is that as directed in the decreo 
of their Lordships in the former suit the defondants have the right to 
all tho water flowing in channels C and D and tho plaintiffs havo 
uo right, like the melyaramdar, to obstruct its flow. An injunction 

ycd for hy them, 
train the flow of water in channels ( and D or to hock 
them up by the hend of their tank It is a matter of great satisfaction 
to me thet I should be able to com: to the same conclusion on the 
merits as was arrived at hy the other Suhordmate Court in the 


ou the surface of K 


selves into the chaon 
into the Ariakudi tank for over twenty years. 
defendants hive acquired 


cannot, therefore, ho 


in their favour as pr 


cither to res! 


former suit and as was adopted by the ligh Court. It seems to me 
that there being a bond side decree obtained by the people of Ariakudi 
after full investigation, which was no doubt watched hy these plain- 
tiffs, more than the ordinary onus hes upon thew plaintiffs to show 
that it was erroneous, and T am satisfied that they have failed to do so 
Tam equally satisfied that this suit is only a «ocond attempt hy the 
hakdars of Tuppakadi to enrich fhomselves at the exponse of the 
defendants. 
« Pwelfth issue —I must, therefore, dismiss the suit with costs." 
From this decision the plaintiffs appealed to the High Court. 
H Tho material portion of the judgment of the High Court 
|  (Murrusaur Ayvar and Besr, JJ), dated 22nd July 1892, was 
as follows :— 
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“Tho Subordinete Judge decided the issues Nos. 1 to 6 and issue 
No. 8 in favour of tho plaintiff», and though objections were taken hy 
the respondonts to the findings on some of these issues, they wore not 
pressed at the hearing. 

“The contention on behalf of appellants 1s that the findings of the 
lower Court on the soventh, ninth and tenth issues are opposed to the 
evidence in tho case. 

“As regards the seventh issue which relates to the kudivaram right 
claimed by appellants in the Kunchiyendal village, the Subordinate 
Judgo's finding is that if they have such right at all, it is under exhilnt 
Tof 1878 and not from tıme ammemorial as dammed by thom On 
reforring to the evidence, we see no reason to differ from him. We 
consider, however, that exhibit F confers upon appellants this right and 
that is sufficient to enable them to maintain this sut. y 

“ The Subordinate Judge notices that exhibit F shows that appel- 
lants represent only five out of six shares in the kudivaram right and 
that the owner of the sixth share is not a party to tho suit, and ho 
appears to consider this fatal to the suit, Wo do not understand why 
the owner of the sixth share was not included by the Court as a party 
if'the order under section 30 of the Code of Civil Procedure is not 

sufficient to make the decree that may he passed in the suit binding 
npon him also. 

“ We do not think 1t necessary to remit the case for re-trial on this 
ground, as wo agree with the Subordinate Judge m lus findings on the 
ninth and tenth issues, 

“The questions raised by these issues are (1) whether the bund 
marked G2. S.T.O. in the plan A was newly raised by appellants in 
1883, or is it an ancient bund of the Kurichiyendal tank? and (2) 
whether C and D aro mere hollows or long-standing supply channels 
of the respondents? Ariakadı tank? As regards these assucs plaintiffs 
examined 22 witnesses and defendan's 16, and the Subordinate Judge 
has correctly set out their evidence. The evidence is conflicting as 
might be expected, and most of the witnesses on cither side aro 
interested in the result of the suit. The Subordinate Judge, however, 
himself inspected the locality and carefully noted the features likely to 
assist in cong to a decision as sot out in paragraph 85 of his judg- 
ment. On reading the ovidence together with the reasons mentioned in 
paragraph 85, we are of opinion that upon the wholo the Subordinate 
Judge has correctly decided both these issues in respondents’ favour. 
Though we do not concur in all the reasons assigned in paragraph 85, 
we find several of them sufficiently cogent to tarn the scales decidedly 
in fayour of the respondents, 

“ We dismiss this appeal with costs.” 
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From this decision the plaintiffs applied for leave to appeal to Karurraxax 


llis Majesty in Council on the gronnd that substantial questions 


Swrvar 
D 


of law were involved aud the judgments of the two Courts which Suvasiw 


had decided against the plaintiffs wero not entirely concurrent. 
In granting leave the Ligh Court said :—'* Thero seems to be a point 
of law, which however does not appear tu have been argucd hero, 
and it is therefore hereby certified that, as regards the subject- 
matter and the nature of the questions involved, the case fulfils the 
requirements of section 596 of Act XIV of 1882." 

On this appeal the respondents lodged a case, but did not 
appear at the hearing. Tho appeal was therefore heard er parte. 
The reasons given in the appellants’ case why the decisions oi the 
Courts below should be set aside were, (1) because tho findings on 
issues Nos. 9 and 10 are against the weight of evidence; (2) becvuso 
upon the facts and findings in this case the permissive flow of 
the rain water through tho plaintiffs’ land did not constitute an 
easement in favour of the defendants; (3) because no recurrence 
through succossive years of such a flow could create a prescription 
in favour of the defendants, or doprive the plaintiffs of their right 
to stop or divert the water on any future occasion. 

On ?nd and 3rd December 1991+ Mr J. D. Mayne for the 
appellants 

Afterwads on 3rd December 1901. (he judgment of their 
Lordships was delivered by Lord Macnaghten. 

JopemEnt.—Their Lordships arc of opinion that this appeal 
must bo dismissed. 

There is nu question of law. The tacts have been found by 
two Courts; and there being two concurrent findings of fact, tho 
decree that was pronounced by the lower Court, and affirmed by 
the High Court, must be sustained. 

Tn their Lordships’ opinion tho Iligh Comt ought not to have 
given leave to appeal in this case. The Code is clear upon the 
point. The words are:— Where the decree appealed from 
affirms the decision of the Court, immediately below the Court 
passing such decree, the appeal must involve some substantial 
question of law." 

Now in the presout case, Mr. Mayne has had considerablo 
difficulty in stating what tho question of law is, and the Court 


that gave the leave to appeal seems to have had equal dificnlty jc, 


because they say in their order :—“ There seems to, b; 


Cuir. 
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Karveranay law, which however docs not appear to have been argued hero ” ; 
Srav\t 


V. and upon that grouud they have given leavo to appcal. 
Ramee That appears to their Lordships to he utterly contrary to the 
"provisions of the Civil Procedure Code. Iu their Lordships’ opinion 
no leave ought ever to have been given; and the appeal must be 
dismissed. 
Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. 
The respondents must have their costs up to the lulgment of 
their case. 
Appeal dismissed. 
Solicitor for the appellants: Mr. R. T. Tasher. 
APPELLATE CIVIL—FULL BENCH. 
| 
Before Sir Arnoil White, Chief Justice, Mr. Justice Davies, Mr. P 
Justice Benson, Mr, Justice Bhashyan Ayyangar and Mr. | 
Justue Moore. 
1900. NARAYANA AYYAR (Pramriri) APPELLAS ; 
Novomber 29. 
1901, » 
September 
ers VENKATARAMANA AYYAR AND orners (Dgrenpayrs), 


1902. RzsroxpzENTs.* 
Jannary 20. s 


Dansje of Pioputy Act—Act IV of 1882, ». 3d (e) 
Conant jor jetontci ance. mol. limited to time 


English mu tgaye™ 


stipulated for repayment of 
moi (gage raoney—Lauilation Act—Aet XV of 1877, > 19, sched. IT, ait. 147—- 
Bui jor Joredosvie and sale in the alteruatire m for vile— Deposition. in 
previous sinit of a defendant aiknouledu ing liability 


chnovlidgment by ayent 
—Authrity of co-murtgayos merely as such, imsvjieini—Aknvwledgment lor 
managing menher wsuficient where vrijinal dealings hare ecu mith all the 
memheis of the vndivided tanl, 


By a deed bearing date ith August 1882, thee defendauls maigaged certain 
immoveablo property to plaintiff to sceme an advance of Rs. 7000 On ith 
April 1885, the mortgagors executed a written acknowledgment of their liability 
in respect of ihat advance. 


suruted a suit against (he morigagors, on 
21st April 1807, to recover the amonut due under the mortgage, and in default 


of payment therojf, for sale of the mortgaged property. The pla of limitation 


* Appeal No, 166 of 1809 against the dieree ol J. A. DeRos 


ario, Acting 
Subordinate Judge ol 


nis at Oolacamun:l, in Original Suit No. 15 of 1897. 


€ 
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ww ralgod, First defendant admitted in evidence that he bad, in July 1880, 
doposol in a suit in} another Comt, in which ho and his co-mortgagors wore 
nduuis, that thoir ostato was undor mortgage; and ho also stated (in his 
denco in tho resont suit) that the debt of Its. 7,000 due to the plaintiff had 
not been discharged at the time when that deposition was given, Both depositions 
were signed by first defendant: 


Heid, by Su Axxoo Wire, O.J., aud Birasm av Avraxo vs, J.:—That the suit 
Was not barred as against first defendanl, Tor tho purposes of soction 19 of tho 
Limitation Act, the acknowledgment x 
ho that of an csisting liability, 


ied on must, ou tho face of it, parporl to 
Bat tlo name of the creditor to whom the dobt 
acknowledged is owing, as also the identity of tho debt acknowledged in writiug, 
may bo proved by parol ovidenee. Daiz Chand v. Sarfras, (LL.R,, 1 AIL, 117), 
Uppi Huji v. Mamuavan, (L1,R., 16 Mad., 300), and Padmanabhan Namudi v, 
Kunis Kolendan, (5 MILCR, followed. Wylapore v. Yeo Kay, (LR, 14 
IA, 108; LLR., 14 Cale , 801), referred to, 

Held also, that tho ackuowledgment by first defendant oculd mot affect a 
Cormorigagor, or save tho sait from being barred as against him, thore being no 


ground; apart from his position as co-mortgagor, for (ho inference tliat the fret 
defendant acted as an agent duly authoiized to make an acknowlodgment within 
tho meaning of section 19, oxplenalion 2. An agency, within the meaning of 
that explanation, cannot bo inferred trom tho mere fact that the person making 
the acknowledgment is a joint contractor, 


Whon a credilor deals, not with the managing membor only of an undivided 
family, but with all tho mombers of the family, as co-obligors, and on that footing 
caters into a transaction,—thereby avuiding 


uy question as to whether the 
transaccion was really for the benefit of iho family,—he cannot rely npon an 
acknowledgment of the hability, made by ono of them, as an acknowledgment 
duly made on bohalt ot all the co-oli 


i», Ly reason only that the person 
acknowledging is in Lact the managing member of tho 
co-obligors. Th 


family consisting of the 
be casos in which that circumstance, coupled 
with tho conduct of the joiut contractors, may warrant the conelasion that, as a 
matter of fact, the 


re may, however 


anag 
Jedgiout on behali of ail. 


bg member was duly authorised io mako the acknow- 


Tho three cssontiuls of an N 


glish mortgage, as defirod in section 58 (e) of the 
Transfer of Proporls Act, ao (1) that the morigagor should bind himself to 
repty the mortgage mony on a certain day, (2) that the property mortgaged 
should bo transferred absolutely to the mortgage, (3) tliat such absolute transfor 
should bo made subject to a proviso that the mortgagee will roconvoy tho 
mortgago-money on tho 
ich the mortgagor bound himsclf to repay the samio, 

A doed of mort 
to the mortgag: 


to tho mortgagor, upon payment by him of t} 


day on w 


Se reciled that the morigagors “hereby morigage and assign 
o" the mortgaged prope 


Samil, that (though it ww donbtfal if snch nm assignmont was really an 


absoluto one) tho assignment was sufficient to falfil the second requisito of an 
“ English mortgage." 


Tho proviso for recouveyance in tho deod w is as tollows -" Upon repayment 
"ig gars the mortgagee shall 


reconvey the ssid property Lo the mortgagors,’ etc. 


fo the mortg gee of all sums tuo to lum by the x 
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Held, (by the same Division Beuch), that the trans ietion could not be regarded 
ax an English mortgage, there bemg no woi ly nopmimg that the covenant to 
1econvcy was dep mdent upon tho repayment of the mortgage-money bemg mado 
at the stipulated timo and that 11 should not bo enforced in dc fault of repay ment 
at that ‘ime 

On tho question what article of tho Tinntation Act governs à. suit for sile by 
a mortgagee under such a mortgage deed 

Heli, by the Furt Biyun, that the penod of hmitition wis govotuod by 

uilo 117 Thit article apphes to a smt by a moilgigee whether at 18 for 
foreclosure or salo , and, in tho former ease, whether the prayer in the plaint 1s 
for foreclosure alone, or is coupled with a prayer in the altermalise for sale in 
hou of ı deerco for foreclosue Pamarhandia kaya pui v. Modhu Padha, (I LR 

21 Mad, 326), and Quum Sing] y Thakur Naran Singh, (LR, 14 Cak, 730), 
dissented from, 


Suri to recover Rs 11,000 allege’ to bo due on a monigage, and, 
in default of payment, for sile of the mortgaged property. 
Plaintiff alleged that he was the owner of a moiety of the 
Tiavakul coffee ostato ar that the three defendant. were the ow ners 
of the other moiety , that fo: the past 12 years he and defendants 
had worked the estate in partnership under an oral agrecmont, 
he being the managing partner; that as such managing partner 
he had advanced considerable sums out of lus own money for 
the upkeep of tho estato; that by a mortgage deed dated 20th 
May 1882, ho had mortgaged lis half shue for Rs 10000 to 
the Nilgiris and Southern India Lands Investment Company 
(Limited); that on 4th August 1882 tho defendants had mort- 
gaged to him their half shae for Rs 7,000; that a decd of fur- 
ther assurance was executed by Lim and defendants to tho said 
Company on the 16th April 1885; that on the 12th April 1807 
the Company transforied their inlerest to the National Provincial 
Trustecs and Assets Corporation (Limited), who, on the same das, 
reconvoyod the property to plaintiff; that there was now duo to 
plaintiff fiom defendants Rs. 4,792-12-6 foi their share of upkeep 
and Rs 11,200 for principal and interest under the mortgage of 
the 4th August 1882 and that ho had sent defendants notice of 
the dissolution of the partnership at will on tho Ist Apil 1897. 
He claimed that the accounts of the said paitnership might (if his 
accounts wore not accepted by defendants) bo taken by tho Court 
and the assets thereof realized, and that the defendants might be 
ordered to pay into Court the balanco or reduced balanco due 
from them upon such partnership account anil that the debts and 
Labilites of tho partnership (including Rs. 4,792-12-6 the debt 
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duo to plaintiff for upkeep) might be paid and discharged and 
that any balance remaining of such assets, after such payment 
and discharge, might bo divided between tho plaintiff and defend- 
ants, in proportion to their shares in the estate, and if tho said 
assets should piove insufhcient the defendants might be ordered 
to contribute such sums as should be nevessary for the payment 
and discharge of such debts and liabilities. Asa preferential 
claim he asked the Comt to order the defendants io pay bim 
the sum ot Rs. 7,000 for principal and Rs. 4,200 for interest 
duo on the mortgage, together with interest and cost», aud that 
in default theicof, that the cstate and assets might be sold, and 
that the defendants’ half share of the proceeds might he first 
applied mn end towards the payment of the amount of Rs 11,200 
for prinorpal and interest and costs, and that if tho proceeds 
should not he sufficient foi the payment of these m full, the 


defendants should pay to tho plaintiff the amount of the deficiency* 


with interest until realization 

Defendants Nus. 1 to 3 admitted that they and second defendant 
owned one moiety and plaintiff the othur moiety of the cstate, and 
that a mortgage bond for Rs. 7,000 had been executed in favour of 
plaintiff but they challanged plaintiff's accounts, claiming that if an 
account were taken a balance would appear in their favour. "Tho 
pleaded that plaiutiff's claim was baned hy hmitation and that 
the sut was not maintainable as the partnorship still subsisted. 

Second defendant did not appear 

The deed oi mortgage of 4th August 1882, executed by the 
defendants in plaxntift's favour, was filed as exhibit A, and witnessed 
that in “consideration of the sum of Rs. 7,000 paid to the mort- 
gagors [defendants Nos 1 2 and 3] by the moitgagoe [plamtifi] 
(the receipt whercof the moitgagors do herohy acknowledge) they 
the mortgagors do herehy covenant with the mortgagee that 
they will pa to the mortgagee the sum of Its 7,000 on tho 81st. 
day of December 1882 and will pay interest for the samo in the 
moautimoe and nutil final payment of all moneys duc horeinundor 
at the rate of 10 per ceat per annum half-y carly on the 30th day 
of Junc and the 31st day of December in cach ycar without any 
deduction.” 


The deed also witnessed that *‘ in consideration of the premises 


the mortgagors hereby mortgage and assign to the mortgagee ,’ 


the coffee estates” (described in a schedule). The deed, cor 
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the iollowing covenant foi reconveyance*-“ Upon repayment to 
the mortgagee of all sums duoto him by the mortgagors, the 
mortgagee shall reconvey the said property to the mortgagors, 
their executors, administrators and assigns o1 as they or he should 
direct ai their or his request and costs." Then followed covenants 
for management and repairs, inspection, repayment Ly instalments, 
and a power of salo in case of breach of any of the terms and 
conditions of the deed. 

Prior to the execution of exhibit A, namely, on 20th May 1882, 
plaintiff had borrowed Rs. 10,000 from the Nilgiris and Southern 
India Lands Investment Company (Limited), ou the security of his 
half share in the Ilavakul estate. 

On 16th April 1885, that Company required further scourity. 
Accordingly, by a document (fled a» exhibit C, dated 18th April 
1885), plaintiff assigned to the Company his interest under exhibit 
A and plaintiff and defendants jointly assigned to the Company 
the entizo estate, as further security for their advanco, a proviso for 


redemption being added. 

It was admitted (before the Acting Subordinate Judge) that 
by an oral agreement between plaintiff and defendants, the former 
was to manage the whole estate and work it on his and their 
behalf, and that in fact plaintiff had so worked the cstate until 
1st April 1897, when plaintiff had terminated that agreement. 

On 18th April 1897, plaintiff paid off the balanee due by 
him under his mortgage to the Nilgiris and Southern India 
Lands Investment Company (Limited), and obtained a revonvey- 
ance from the assignees of that Company. 

Plaintiff now sued defendants as above for the amount alleged 
by him to be due by them, as partners, for the upkcep of the estate. 
and for the amount duc on the mortgage of 4th August 1882 
(exhibit JA). 

The Acting Subordinate Julge held that the partnership had 
been dissolved by plaint» letter on lst April 1807, and that 
the suit was maintainable. 

On the question of limitation he held that the claim on the 
mortgage was governed by article 132 of schedule Tl of the Limit- 
ation Act, under which plaintiff was bound to sue within 12 years 
of the money becoming due By exhibit A, payment was due ou 
31st December 1882, Since then, oxhibit C had been executed 
by defendants which contained an acknowledgment of the debt 


i 
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by them on 16th April 1885, and so gave a fresh starting Narayana 


point for limitation. Ho hell that the latest date upon which 
plaintiff could file his suit upon the mortgage was 16th April 
1897 The suit had in fact been filed on 27th April 1897, 
and he held it to le barred, as against defendant Nos. 1 and 3. 
With regard to defendant No. 2. endorsements lad beeu made 
bv him on oxhibit A (filed as exhibit Cl series) purporting to 
show that interest had been paid from time to time and acknow- 
lodging liability to the plaintiff, under exhibit A. The Subordinate 
Judge held these to be collusive and valueless, as against the 
other defendants, aud gave a decree against second defendant 
alone for the amount duc under the mortgage exhibit A. 

With regard to th: claim in aspect of the upkeep of the 
estate, ho held all the defendants liable and decreed against them 
for half the sum so expended, which amounted io Rs 1,808-3-! 

Plaintiff preferred this appeal. 

The case came on for hearing on 29th November 1900, when 
the Court (Sir Arnoro Warts, C.J., and Susrammania Asyar, J.) 
called for further evidence — Defendant No. 1 then admitted that 
he had. on 27th July 1889, given a deposition (filed as exhibit EE) 
in Original Suit No. 616 of 1888, in the Court of the District 
Munsif at Udamalpet, in which the present three defendants were 
also defendants In that deposition defendant No 1 had stated 
that “ our proprietary 1ight in the said coffce estate is matgaged 
by us three under a registered deed ior the sum of Rs 7,000." 
When questioned as to this deposition. betore the Subordinate 
Judge, he said -— At that time this estatc was in our possession. 
When this deposition was given the hy pothecation debt in question 
had been discharged, The entire balance of Rs. 7,000 had been 
discharged when that deposition was given There was no balance 
outstanding on the debt," He, however, said, iu answer to the 
Subordinate Judge --—-“ The debt of Rs. 7,000 due io tho plaintiff 
had not been discharged when the deposition was given. When I 
said above tha! the debt of Rs. 7,000 had been discharged I was 
thinking of a debt of Rs 3,000 duc to on Subbaramayyar, which 
had been discharged and T said so.” Both depositions were signed 
by defendant No. 1. 

Atter receipt of further «videnco, the case again came on for 
hearing on 17th, 18th and 23rd September 1901 heforo Sir 
Ansorp Warte, U.J., aud Buasrtvaw AYYANGAR, J. 


AYYAR 
v. 
YNrKADY 
RAMANA 
AYYAR. 


NARAYANA 
AVR 


v. 
Vek wie 
RAMANA 
AYYB, 


226 THE INDIAN LAW REPORTS. [VOL. XXV. 


Kasturi anga Ayyanyar tor appellant :—The Subordinate Jı udge 
has hold that the instrument in quostion isan English mortgage, 
but that as the suit is only for sale and not for foreclosure or salo, 
article 147 of tho Limitation Act giving a period of sixty years 
docs not apply. The Subordinate Judge is clearly wiong. If, as 
I contend and as the Subordinate Judge has held rightly, tho 
document is an English mortgage, article 147 applies notwith- 
standing that there is no prayer for foreclosure. In this view 
Ramachandra Rayaguru v. Modhw Padhi(1) and Giruar Singh v. 
Thakur Naram Singh(2) ave in my favour [DBmasuxyar AYYAN- 
ain, J.:—How is this an English mortgage ¥] Fnglish mortgago 
is defined in section 58 («) of the Transfer of Property Act, and 
this document is in the form and contains all the clements of a 
mortgage deed in English Conveyancing. Sce neyrlopadia of 
English law, under “mortgage” Also Davidson's * Precedents of 
Conveyancing’. The words in the second paragiaph of the deed 
“ mortgage and assign," have to be read with all the other parts 
and conditions of the document and with the obvious mtention 
of the executants. [Basayaw Axvyaxoan, J.:—In the clause for 
rodemption there is no date fixed ] The date for repayment is 
specified in tho first paragraph and the words “upon repayment ? 
in the clause for redemption niust”be read with it. It should not 
be construed as if the time for redemption was to be unlimited. 
Nest, whether the docament comes strictly within the definition of 
an English mortgage or not, it is a document according to which 
tho mortgagee is entitled to tho remedy of foreclosure or salo 
under section 67 of the Transfer ot Property Act, ho being neither 
tho holder of a simple mortgage, nor of a mortgage by con- 
ditional sale nor of a usufmetuary mortgage. [Brasisase 
Aviancar, J :—In this vaso the mortgagee would not bo 
entitled to foreclosure because thore is no limit of date for 
exercising the right of redemption.] I submit that reading all tho 
terms of the document and giving them a reasonable construction, 
the right of redemption is limited by the timo fixed for the re- 
payment of the loan, Even if otherwise, I submit that article 147 
of the Limitation Act applies to the mortgage in question, and the 
suit is not barred Assuming that article 132 is alone applicable 
as the mortgagee in this case has been and is in possession, the 


(1) LLR, 21 Mad, 326, (2) ILL, 14 Calc., 730, 
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last clause of section 20 of the Limitation Act applies to save Nararana 


the bar of limitation. Byochlehw st v. Jessop(1). Tho debt was 
meurred by all the senior members of tho joint family, and, 
bofore it had become barred, tho managing member gave an 
acknowledgment of liability in respect of ıt. Such an acknow- 
ledgment gave a fresh starting point for limitation. [Buasuyam 
.Avvaxcam, J. :—Plaintiff dealt originally with three individuals, 
and now ho wishes to alter their position by showing that they 
are, in fact, members of an undivided family.] 1f that is shown, 
it is submitted that their managing member can hinq thein by his 
acknowledgment 

Swagnanu Budahar for 1espondeuts Nos. 1 and 3:—In 
Mylapore v. Yio Kay(2), the Privy Council, on section 19, laid 
down that the acknowledgment of liability must be of hability to 
the person who seeks to enforce it. The acknowledgment in 
question here is not to the plaintiff. Noi ıs there any thing in 
the acknowledgment from which it could be adduced that liability 
was to plaintiff. In Bets Maharam: v. Collecta of Etauah(3)— 
also on section 19—there was a notice by the Court of Waids 
which was not shown to be directed to plaintiff, —it might equally 
have applied to another person,—and it was held that the acknow- 
ledgment would have been sufficient had it been identified as 
applying to plaintiff's debt, which had not been shown. [Baa- 
SHYAM ÅYYANGAR, J.:—It must appear with reasonable certainty 
that it refers to plaintiff's debt.] Then, if the acknowledgment 
is a sufficient one I submit it is binding only on the defendant 
who made it and not on his co-defendants. Even if exhibit C is 
correct, it does not amount in law to an acknowledgment. When 
the transaction is that of a managing member it may be that he 
can acknowledge. But when all are co-contractors, one managing 
member cannot bind others As regards the deposition, see 
Venkata v Parthasaradhi(4). [Buasuvaw Ax vaxcan, J., referred 
to Data Chand v. Sarfras(5).] First defendant only identifies the 
deposition. Does that iefer to this mortgage ? [Buasnyam 
AXYANGAR, J.:—There is the identity of the amount. "There is 
only one Rs. 7,000. Evidence of the person or the date may be 


(1) 40 RR, 172. (2) LR, 11 LA, 168, ILR, 14 Cale, 801. 
%8) LR, 2214,31, ILR, 17 All, 198. 
(4) LLB, 16 Mad , 220, (6)ILR,lAl,1UT. w 
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given aliunde Reference was madeto Woope sh Chander Moolerjee 
v. Flisa Sugcnen(1).] Neo. Muthia Chili. v. Or (2 where the 
yuostion was whether there wasa piesent lidnlty. | Brrvsm w 
Axyanoir, J. —No doubt there must he an admission of present 
lhabılity ] ‘Thon, the acknowledgment of first defendant does not 
bind the third defendant, IIo is only a co-contiactor. ‘he act 
of first defendant cannot be considerod as the act of the third 
defendant’s agent. 

Kastniranjo Ayyanga replied :— With r gaul to the 
acknowledgment in the deposition, he iefenied to Uppe Hi v. 
Mammavan(3) and Padmanabhan Naminutri v Kumho Kolindent to 
[Duasuviw Aiyiwcam, T :—Tho questiou is- Ts there cvidenee 
to go to a jury m this case that the debt acknowledged is tho 
debt sued onf] He contended that the managi 
the accredited agent of the family. 

The Court delivered. judgment as follows npon the questions 


ng member was 


arising in the case other than tho questions ot the pmiol of ' 


limitation applicable to the suit, which they refered to a Full Bench 

Jopewent This is an appeal by tho plaintiff in 4 suit 
brought by him on a mortgage bond, dated 4th August 1582, loi the 
recovery from the mortgagors—tho defendants—of tho sum of 
Rs. 11,000, for principal and interest due undm the mortgae > 
bond, and in default of payment of the same, on a day to be 
specified by the Court, for salo of tho moitgagel property. The 
suit also embraced another claim against the defendants tor a sum. 
of Rs. 4,000 and odd, uncounected with the mortgage, which will 
be roferrod to heroafter, The tunc stipulated in the mortgage bond 
for re-payment of the mortgage-debt was the 31st Dicemlnr 1882; 
and in exhibit O, dated 16th Apul 1885, there wis a distinct 
acknowledgment, within the meaning of section 19 ot the Limiti- 
tion Act, of tho defendants’ liability in n spect of the moitgay: 
sued upon, which under exhibit © was assigned by way of suh- 
mortgage, by the plaintiff, with tho concurrence of tho delend, 
to a third party, from whose assignoo, the plaintiff redeem 
and obtainel a ro-convey ance on tho 13th Apiil 1897 

The smt was instituted on tho 21st April 1397. 
ordinate Judge of Ootacamund, in whose (* 


ants, 


ed it 


The Sub- 
omt the suit was 


(1) 12W R, (407), 2 (2) ILR, 2 Wad, 2258p 22, ¢ 
(3) TLR, 16 Maa, 366. (4) 6 ALH.CR. 320. 
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instituted held that the sut, in so tar as it related to the morl- 
gage claim, was haned by the law of limitation as against the fist 
and third defendants, Imt ademoe was passel against the second 
defendant, who did not appear to defend the suit, for payment ot 
the mortgage money and, in default of payment, for sale of his 
interest (one-third share) in the mortgaged property In para- 
graph 10 of his judgment, the Fubordinate Judge apphed article 
133 of the lamitation Act and held that as twelve years had 
expired beforo the dato of the suit, from toth Apiil 1585, the date 
of acknowledgment in exhibit C, the snit was barred. hy the law 
of limitation and he adhered to his view in his order, dated 31d 
Augnst 1899, rejecting au application for review of judgment, 
holding that though the mortgage sued upon was an English 
mortgage, yet the period of sixty years prescribed in article 147 
of the Limitation Act was not applicable to this suit, inasmuch as 
the suit wa snot tor foreclosure, o1 in the alternativo, for sale, Dnt 
for sale only. 

The question chiefly argued in appeal is that the suit was not 
Tarred by the law of limitation for the following reasons :—- 

(i) That the mortgage in question is an English mortgage 

and tho article of the Limitation Act a pplieable to the suit is 147 
and the fact that the prayer in the plant was only for salo and 
not for torcclosine and, in tho alternative, for sale, makes no 
difference, 

(n) That evon if the mortgage is uot an English mortgage, 
articlo 147 is applicable to it 

(ii) That even if the suit was govemed by the period of 
twelve years preseribed by article 192, thi suit is within time for 
the following reasons -— 

(a) That the wceipt ot the rents and profits of the mort- 
gaged property, by tho plaintiff, should bo treated as receipt of 
the same by him as mortgagee and paymcnt by the mortgagors, 
for tho purpose of section 20 of the Limitation Act. 

(P) That as the mortgage suod upou was assigned by 
exhibit O, by way of sub-mortgage, with the cou urrence of the 
dofendants—the moitgagors—and tho plaintiff redeomed the sub- 
mortgage only on tho 18th April 1897, limitation should un only 
from that date or, at anv rato, the period during which the sub- 
mortgago existed, should be oxeluded in computing the period of 
limitation. ` 
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() That thoro was an acknowledgment of liability in 
respoct of tho mortgage in question by the first defendant, in his 
deposition (now marked oxhibit EE), dated 27th July 1889, in 
Original Suit No. 615 of 1888, in the District Munsif's Court at 
Udamalpot, in which theso three defendants wore also dofendants 
and that such ackuowledgment should bo troated, not only as ono 
made in his own behalt but also as one duly mide on behalf of tho 
other co-mortgagors. 

(7) That exhibit Cl series, being annual settlements of 
accounts from 1886 to 1897, made between the plaintiff and second 
defendant and signed by thom, operate as an acknowledgmont of 
liability by the managimg member of the undivided family consist- 
ing of the three defendants. 

"The various grounds upon which it has beon contended 
that even if the suit was governed by the period of twelve years 
prescribed by article 132 tho suit is within timo, will first be dealt 
with and the question of English mortgage and the application of 
article 147 to the suit will then be considored. 

ii (a) In considering this ground, ıt has to be borno in 
mind, that the plaintiff on the one hand and the three defendants 
on the other aro co-owners of a coffee estato known as the Hava- 
kul estate and that the undivided moiety of the defendants was 
mortgaged to the plaintiff under exhibit A on tho 4th August 
1882, Tho possession was to remain with the mortgagors, tho 
mortgagee however having fall powers of inspection and in case 
of default in properly cultivating the said estate, full powers of 
supervision and suporinteadouce. The mortgagee was also to havo 
the right of ontoring upon and taking possession of the mortgaged 
property on the mortgagors’ default to discharge all monoys, for 
tho time being, due on the security. 

It is not alleged in the plaint that the plaintiff exercised the 
right of entry and recoivod the produce of the land. as mortgagee. 
But in paragraph 2 of the plaint, it is distinctly stated that plain- 
tiff “undor an arrangement malo by tho plaintiff with defendants 
has been the managing partner, and, as such, has worked the 
estate from 1882. He has been submitting accounts to the 
defendants and as managing partner has advanced considerable 
sumsvout of his own money, for tho upkeep of the estate.” And 
it is in connection with this arrangement that the plaintiff claims 
the sum of Rs, 4000 and odd for the defendants’ 


share in the * 
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expenses of tho upkeep of the ostato from 1885 to 1896. All the wasavana 
produce of the Iavakul ostate inclnding the defendants’ moiety, sree 
is credited in the account reluting (o the management of tho estate | Vestri 
by the plaintiff as managing partner or, rather, co-owner and not Aries. 
credited, in part or whole, towards the morigage debt. 

The contention now raised is opposed to the plant and does 
not seem to have been advanced in the lower Court Tt is tho 
result of an afterthonght and it 15 impossible to accedo to the argu- 
ment that it should ho now assumed, for the purpose of saving the 
snit from the bar of limitation, that the plaintif€ exercised his right 
of entry upon the mortgaged property of which he was apparently 
already in possession as managing co-owner and that he received 
tho produce of the molety of tho ostate mortgaged to him, as 
mortgagee and not as a co-owner managing the whole estate, 

tin (4) Tho contention that limitation should be reckoned, 
as stated in paragraph 10 of tho plaint, from the 13th April 1897, 
tho dato of redemption, by tho plaintiff, of tho sub-mortgage, or as 
urgod in argument, that in computing the twelve years’ period of 
limitation, the time between the 16th April 1885 (the date of the 
sub-mortyage, exhibit C) and 13th April 1897 should be excluded, 
is manifestly untenable and no authority or principle was relied 
upon in support thercof. 

ili (c) "l'ho first defendant’s acknowledgment of liability in 
respect of the mortgage in question, contained in his deposition 
before the District Munsif of Udamalpet above referred to, is in 
these terms :— Our proprietary right in the said coffee estate is 
mortgaged by us three, under a registerel deod, for the sum of 
Rs. 7,000." This, in onr opinion, is not a mere recital of a liability 
that once existed, but amounts to an acknowledgment of a liability 
existing at the date of the acknowledgment; bnt there is nothing 
in the deposition 1tself to show that the mortgage liability therein 
acknowledged is the one in favour of the plaintiff. The first defend- 
ant, in his evidence in the present suit, admitted that he deposed 
as recorded in exhibit HM, but stated that tho hypothecation 
debt in question— e., the mortgage now sued upon--had been 
discharged when he made the deposition and that there was then 
no balance outstanding. Immediately afterwards, in answer to a 

Í. question by the Court, he admitted that the mortgage debt of 
` Bs, 7,000 due to tho plaintiff had not been discharged when he 
made the deposition (exhibit EE) and that it was by mistake he 

18 y 


» ANC RY em OL Don m aun 


232 THE INDIAN LAW REPORTS. [VOL, XXV. 


wanavana stated that the debt of Rs. 7,000 had beon discharged when ho 
Anar only meant that a debt of Rs. 3,000 duo to one Subharamayyar 


% 


Venkata- had beon discharged. 

YA Tho first defendant's deposition in tho presont caso 3s oiim 
roferrod to as proof that the mortgage liability acknowledged by 
him in exhibit EE, is the one on which the plaintiff now sues and 
not for the purpose of construing that acknowledgment as tho 
acknowledgment of a halihty then existing. 

For the purposes of section 19 of tho Limitation Act, the 
acknowledgment relied upon must on the face of 1t purport to ho 
that of an oxisting liability. But the name of the creditor to whom 
the debi acknowledged is owing as also the identity of tho deht 
acknowledged in writing may be proved bv puol evidence [Dawa 
Ohand v Smfrar(l), Uppe Hap v. Mammazun(2), Woomesh 
Chunder Mooherjee v. Elizu Sagcman(3), Padmanabhan Nambudis 
v. Kunhi Kolendan(4), Hu tley v Wha toms), Shoitiede v, Check 


(6). 


Tho decision of tho Puvy Council in Mylepo v. Yeo 
Xay(T) in no way wilitates against this view. All that was 
therein decided was that the ackvowledgment, in order to ho 
within the meaning of scction 19, must be an acknowledgment 
of liability to the peison who is secking io recovm possession or 
some one through whom he claims. In that case it was held 
that the person whose acknowledgment was rehed upon dul “not f 
admit that ho was linble to he turned out of possession or that — | 
any ono had aright of possession as against him” and that ho | 
did not “make any admission at all to the plaintiff or to any | 
one through whom he clams.” It will thus be seen that there 
was no acknowlodgmont of any liability at all and no question | 
therefore arose, as to whether, if a hability i respect of the | 
- ^ property was acknowledged parol evidence could bo given to identify 
tho liability either in respect of the property liable or the debt due 
or the person to whom it was duc. 

In our opinion, theroforo, tho suit is not barred as against 
the first dofondant. But wo are clemlv of opinion that the füst 
defendant's acknowledgment cannot affect his co-moitgagor—the 
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third defendant—and save the suit from being barred by limitation 
as against him. Apart from the first detendant’s position as co~ 
mortgagor with the third defendant thore is nothing to warrant the 
inference that the former acted as an agent duly authorised by 
the latter in making the acknowledgment (explanation 2 to section 
19 of the Limitation Act). Under section 21, ono of soveral joint 
contractors cannot be chargeable by a wrilton acknowledgment 
made under section 19, by reason only that such acknowledgment is 
mado by another joint contractor, An agency within the meaning 
of explanation 2 of section 19 cannot bo interred from the mero 
fact that the person making the acknowledgment is a joint 
contractor 

aii (/) Exhibit Cl series bear the signature ot the second 
defendant and if the various acknowledgments therein contained 
were really made and signed on the dates when thcy purport to 
have beon mado and signed the question will arise as to whether 
when one of several joint contractors happens to be the managing 
member of an undivided family consisting of the joint contzactois, 
his acknowledgment would givo a fresh starting point of limitation, 
not only as against himsclf but also as against his co-contractors 
or co-mortgagors. But beyond his own statement as plaintiff’s 
witness and that of tho plaintiff, there is no evidenco that the 
various acknowledgments evidenced hy exhibit Cl series were 
made and signed on the dates they bear. The evidence shows 
that for some time past thero hal been il-feelhng between the 
second defendant and his brothers —the first and third defendants— 
and we agree with the conclusion arrived at by the Subordinate 
Judgo that the second defendant is acting in collusion with the 
plaintiff. 

Thoe are various endorsements un tho mortgage bond in 
question, signed by the second defendant, showing that interest 
has been paid from timo to time up to 1896. It is now admitted 
that no such interest was in fact paid and tho plaintiff claims 
interest on the mortgage-dobt from tho 3lst March 1891 she 
mortgage bond came back into the possession of the plaintiff, from 
the sub-mortgagee, only in April 1897, and these various endorse- 
ments thereon hy the second defendant must have heen made 
subsequent to that date ‘ho whole of tho exhibit O1 serios is in 
the handwriting of the plaintiff or the second defendant and 
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Narvasa portion of the exhibit Cl series, There iw very strong reason to 
M suspect that the exhibit Ol series were concocted by the plaintiff, 
yaratar in collusion with the second dofondant, for the purposes of this suit, 
Ayvar. either shortly before or after the institution of this suit. 

There being therefore no trustworthy evidence that the second. 
defendant made the acknowledgments in question, on or about 
the dates they bear, the question as to how far his acknowledg- 
ments would affect the other defendants does not really arise. 
But it seems clear that, when a creditor deals, not with the 
managing member only of a family, but with all the members of 
the undivided family as co-obligors and on that footing enters 
into a fiansaction—theroby avoiding any question as to whether 
tho transaction was really for the benefit of the family—he cannot 
rely upon an acknowledgment of the liability, made by one of 
them, as an acknowledgment duly made on behalf of all the co- 
obligors, by reason only that the person acknowledging is in fact 
the managing member of the family consisting of the co-obligors. 1 


All that was decided in the Full Bench decision of this Court in 
Chinnaya v. Gwrunathan(1) is that when a debt was incurred or 1 
contracted by the managing member of an undivided Hindu family | 


and it was kept alive against him by his acknowledgment, a suit 
against the members of the joint family for the recovery of such 
dobt on the ground that was incurred by the managing member 
for a family purpose, will not be barred as against auy of them 
But no ease has been cited in which it was held that if two or 
more persons, who in fact are members of a joint Hindu family, 
jointly contract a debt, an acknowledgment by one of them will 
keep the debt alive as against the rest also, hy roason ouly that 
the person so acknowledging happens to he the managing member 
of the family It may well be, however, that, in particular vases, 
this circumstance, coupled with the conduct of the joint contractors, 
may warrant a conclusion that as a matter of fact he was duly 
authorised to make the acknowledgment on behalf of all : 

The next questions for consideration are the character of the 
mortgage-deed and the article of the Limitation Act applicable 
to it 

We are unable to agree with the Subordinate Judge that the 
mortgage in question is an ‘English’ mortgage. The definition 


(1) LLR., 5 Mad., 169, 
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of an ‘English’ mortgage is given in clause (e) of section 58 of 
the Transfer of Property Act, which came into force on the 1st 
July 1882 and is therefore applicable to the motgege deed in 
question executed ou the 4th August 1882 The threo essentials 
of an * English’ mortgage are (1) that the mortgagor should hind 
himself to repay the mortgage money ona certain day, (2) that 
the property mortgaged should be transferred absolutely to the 
mortgagce, (3) that such absolute transfer should be mado subject 
to a proviso that the mortgagee will reconvey the propoity to the 
mortgagor, upon payment hy him of the mortgage money, on the 
day on which the mortgagor hound himself to repay the same 

Tho first requisite is fully satisfied by the mortgage-deed, by 
the covenant that the mortgagors will repay the mortgage money 
on the 31st. December 1882, there being also a stipulation to pay 
interest in the meanwhile on specified dates. 

But it is at any rate doubtful whether the second requisite 
is fully satisfied Tho absolute transter ot the property to the 
mortgagee is cffected—if it is effected at all—in these terms :—~ 
“The mortgagors hereby mortgage and assigu to the mortgagee, 
the coffee estate described in the schedule hereto, with the build- 
ings, machinery and all immoyeable and moveable property now 
or which hereafter may be upon the same or used in connection 
therewith, and with all rights, easements and appurtenances 
thereto? That a conveyancer should seek to effect a transfer 
of the property and vest the legal estate in the mortgagee by using 
the verb ‘mortgage’ is certainly strange. The operative words 
should be the same as in an absolute conveyance and the transfer 
should be by conveyance, assignment, demiso, or otherwise, 
according to the nature of the property forming the subject of the 
mortgage. The property mortgaged in tho present case was 
freehold and the estate of the mortgagors was an estate in fce- 
simple. Asa matter of conveyancing, at any rate, the absolute 
transfer of such an estate to the mortgagee, by the operative 
words ‘mortgage and assign’ is cortainly curious. However, 
having regard to the use of the verb ‘assign’ in effecting the 
transfer and the proviso for reconveyance and the presumption 
made by section 8 of the Transfer of Property Act in the absence 
of an expression or necessary implication of an intention to the 
contrary, it may he said that the sccond requisite of the definition 
of ‘English mortgage’ is also fulfilled. 
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But it is impossible to hold thai the third requisite, viz., that 
in the event of tho mortgagor repaying the mortgage money at 
the time stipulated, the mortgagee shall reconvey the property,— 
is fulfilled The proviso for 1cconveyauce is in these terms:— 
“upon repayment to the moigagec, of all sums due to him by 
the moitgagors, the mortgegeo shall reconvey the said property 
to the mortgagors, thoir oxocutors, administrators and assigns or as 
they or he shall direct, at their or his request aud costs ” 

Tn the absonce of the expression ‘as agreed? between ‘upon 
repayment’ and ‘to tho mortgageo? in the above clause, or ol 
other words, iu the said clauso or in any other part of the instru- 
ment, importing that the covenant to reeouvey is dependent upon 
the repayment of the mortpago money being made at the stipu- 
lated time and that according to tho contract of parties the covenant 
to reconvoy is not enforceable in default of repayment at the 
stipulated time, it seems to us the transaction caumot he regarded 
as an English mortgago the very essence of which is that according 
to the contract of parties thore is at law no right of redemption in 
dofault of payment on the duc date. 

In distinguishing onc kind of mortgage fum another, * dorm? 
is of the essence of the transaction and cannot bo ignored. It may 
be that tho above omission is cither accidental or the result of 
carelessness on tho part of the conveyancer, or it may be that the 
conveyancer having no knowledge of tho doctrine of ‘the equity 
of redemption’ engrafted by the Ohanecry Courts upon English 
mortgages, purposely drafted tho clause as he has donc, to ensure 
the right of tho mortgagor to redeem and obtain reconyeyance ou 
repayment evon after tho stipulated timc. 

According to tho construction of the mortgage iustiiuncut as 
it now stands, the mortgagor, though he may, in vase ol detault, 
be liable to be sued by the mortgagee upon the covenant to pay 
at tho tmo stipulated, may claim redemption and recous eyance 
on payment at any timo after the stipulated dato aud the mort- 
gagee cannot bring a suit for foreclosure (Teulon v. Cw te(1) and 
Qurius v. H le-mbe(2)) inasmuch as the right of redemption, even 


< after the expiration of tho time stipulated in the covenant for 


Yepayment, is secured to the mortgagor by the mortgage instru- 


(thent itself. The exercise of tho equitable right of redemption 
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after the expiration of the stipulated time,—an cquitable right 
which is contrary to tho contract of the parties, is liable to bo 
restrained by a Comt of Equity (seo Spenco’s * Equitable Juris- 
diction of the Court of Chancery’—volume IJ, page 674), 
but the exercise of a right of redemption oxisting hy the contract 
of the parties themselves cannot be thus rostrained (Robbins on 
* Mortgagos'—pago 14; Fisher ou ‘Mortgages,’ part IT, chapter 
I, paragraphs 10 and 12 and Thumbasawmy Mudally v Mahomed 
Hossain Rowthan(1)) 

This appears to bo the ieasou why under tho’ Transfor of 
Property Act there is no aight of foreclosure either in tho caso of 
a simplo moitgage or of a usufructuary mortgage, as such, but 
such right is givon only in tho case of an English mortgago and 
an Indian imntgage by conditional sale, which corresponds to an 
English mortgage, in that according to the contract of partios the 
salo becomes absolute in dofault of payment of the mortgago 
money at the stipulated date, but on payment being made at tho 
stipulated date, the sale becomes void or the mortgagor ontitled 
to a reconveyance of the property ^ Further, in the case of an 
English mortgage as defined by tho Transfer of Property Act, 
the mortgagor under the Common Law of England can only sue 


the mortgagee aud for breach of covenant to reconvey, if he 
tenders the mortgage money on the due date But a Comt of 
Equity would decree redemption and reconveyance, not only if the 
mortgage money be tendered on or before the due dato, but also, 
even if default be made and the mortgage monoy is tendered after 
the due date. 

Though it would seem the mortgage in question is not strictly 
an English mortgage, and the mortgagoo has uo right of fore- 
closure, yet, but for the Full Bench decision of this Court in 
Ramachandra Hayaguru v. Modhu Padhi(2) following iho Full 
Bench decision of the Calcutta High Court in Gwwar Singh v. 
Thakur Narain Singh(3), tho suit would seom to be governed by 
article 147 and not by article 132 of the Limitation Act. The 
transaction is undoubtedly a ‘mortgage’ and not a more ‘ charge.’ 
There isa transfer, to the mortgagee, of an interest and in fact, 
of ownership, in the mortgaged property; and it is impossible 


to maintain that the transaction is not a mortgage but that the” 
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coffee estate is simply made a security by way of * charge’ for the 
payment of money to the mortgagee. If article 147 does not 
apply the result would be that the suit would be governed hy 
article 120 which prescribes a poriod of six years for suits for 
which no period of limitation is specially provided 

There is nothing in the Limitation Acl to restrict article 147 
to English mortgages, and the very fact that it is not restricted 
like the immediately preceding article (146) to a chartered High 
Court in the exercise of its ordinary original civil jurisdiction 
shows that it is one of general application to all suils by a mort- 
gagoo for foreclosure or sale. 

On principle it is not easy to oo why the class of suits referred 
to in aticlo 147 should be regarded as suits for foreclosure or in 
the alternative, for sale. Neither under the English law nor under 
the Transfer of Property Act is there such a class of suits, There 
seom to be only throe descriptions ot suits—namely, (i) suits for 
foreclosure, (ii) suits for sale and (iii) suits for redemption; (orde 
Provincial Small Cause Courts Act, 1887, second schedule, article 6); 
and thore is no fourth class of suits—viz , suits for foreclosure or 
sale in the alternative. Tho result of construing article 147 as 
applying to suits for foreclosure or, in the altornative, for sale, would 
be that a suit for foreclosure of a mortgage by conditioual sale, in 
regard to which there is no right of sale (section 67 (4). Transter 
of Property Act) and in respect of which therefore no suit could 
be brought for foreclosure or in the alternative for sale, would be 
governed by article 120 (six years) and not by article 147 (sixty 
years) of tho Limitation Act, 

Form No. 109 of schedule 1V to the Civil Proculure Code does 
not appear to proseribe the torm for a suit in the alternative for 
foreclosure or sale, Tt gives in one tho form for a suit for foreclo- 
sure as woll as for a suit for sale, in both of which the mortgagee 
is the plaintiff and the mortgagor the defendant. 

intended to bo adopted to either suit according 
It will be noticed that no form other tha: 
suit forsale, Yn a foreclosure actio 
that as à general rule it will be well to claim in the alternativo a 
foreclosure or sale (Robbins on ‘Mortgages,’ page 101, eling 
Jenkin y. Row(1), Kerrik v. Sajfery(2)) and there is no objection 


The form is 
to circunistances, 
n No. 109 is given for a 
m in England it is recommended 
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in a foreclosure suit under the Transfor of Propaty Act to take 

tho same course and adopt form No. 109 almost in its entirety. 
In Jenkin v. Row(1) above referred to, tho Vice-Chancellor observed 
that “ although the forcclosuro only was asked hy the claim, the 
Court could, without requiring it to be amended, make an order 
for sale on the present claim.” 

A reference to section 86 of the Transfer of Property Act 
shows that in a suit for foreclosure, the decree, after providing for 
redemption by the mortgagor,—the defendant in the suit,-—declares 
that, in default of redemption on or before a day to be fixed by the 
Court, the defendant shall be absolutely debarred of all right to 
redeem the property. And the second paragraph of section 88 
shows that in such a suit the Court may, at the instance of the 
pleintiff—the mortgagee—or of any person interested either in the 
mortgage money or in the right of redemption, if it thinks fit, pass 
a decree for sale in lieu of a decree for foreclosure It will thus 
be seen that the suit is only a suit for foreclosure and not one in 
ihe alternative for sale, but that in such suit either at the instance 
of the plaintiff—tho mortgagee—or of the defendant—the mort- 
gagor—or of any othor party to the suit interosted either in the 
mortgage money or in tho right of redemption, the Court may 
pass a decree for salo instead of a decree for foreclosure [see also 
soction 25 (2) of the Conveyancing Act, 1881, 44 & 45 Vict , 
cap. 41]. 

Similarly in every suit for sale, the decrce, after providing for 
redemption by the mortgagor—the defendant—declares that the 
mortgaged property or a sufficient part thercof bo sold, in default 
of the dofendant redeeming the mortgage by payment on or before 
the day specified in the decree (section 88, paragraph 1, and section 
86, paragraphs 1 and 2 of the Transfer of Property Act). 

So in a suit for redemption, the decree, after providing for 
redemption by payment of the mortgage money on or before a date 
specified in the decrec, declares that, if such payment is not made 
on or before such day, the plaintiff—the mortgagor—shall (unless 
the mortgage be simple or usufructuary) be foreclosod of his right 
to redeem, or (unless the mortgage be by conditional sale) that tho 
properly he sold. Section 93, paragraphs 2, 3 and 4 of the Transfer 
of Property Act provides that, if such payment he not made, the 
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defendant—-tho mortgageo—may cithor apply for foreclosure abso- 
lute or apply for an order absolute that tho mortgago property be 
sold. 

‘Che wholo scheme of tho Act cleaily shows that whether the 
suit bo one for foreclosure, or ono for salo, or ono for redemption, tho 
decree may, according to cicumstances, provide for one or other 
of the remedies also; and this is so because the period of limitation 
is ono and the same for all tho three classes of suits. [ut under 
tho Limitation Acts XIV of 1859 and IX of 1871, while sity years 
wore prescribed for a redemption suit, no period of limitation was 
specially pr seribed for suits cither for salo of mortgaged propety 
or for forcclosure. Under Act IX of 1871, artilo 182 (corre+ 
sponding to mticle 132 of Act XV of 1877) was applicd to suits for 
salo of immoveable property, whether the same was mortgaged or 
merely charged for the debt and under Act XIV of 1859, clauso 12 
of section 1, pre«criling a period of twelve years for recovery of 


any interest in immoveable property was applied to the samo. 
These anomalies were removed when Act XV of 1877 was passed 

which extended the sixty years’ period prescribed for redemption of 
mortgages to suits by a mortgagee for foreclosure or tor sale. But 
in the cao of ‘charges’ on immoveable property not amounting to 
a‘ mortgage,’ the period of twelve years was retained for a suit to 
enforce tho charge by sale. It need hardly be added that thero is 
no suit for foreclosuro or redemption in the case of a moie ‘charge’ 
(section 100, Transfer of Property Act) (Tennent v. Ti uchii d(1)). 

Article 185 of Act XV of 1877 does not seem to militate 
against this principle, for it relates to a suit which in reality is in 
tho nature of a suit in cjectment by a mortgagee against the mort- 
gagor and tho twelve years’ period is accordingly piesciiled by 
that article. 

Whether the Indiau Limitation Act XV of 1877 bo construed 
independently of or in conjunction with the "ranster of Proporty 
Act, the conclusion to be arrived at seems to us to he the same. 
The distinction between a merc ‘charge’ and a ‘mortgage’ is not 
one croated by the Transfer of Property Act, though it puints out 
the distinction clearly; the distinction existed here prior to the 
Transfer of Property Act as it always has existed and does exist 
under the English Law. Moreover, there being no definition of 


(1) L.R., 4 Ch. App., 887, 
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‘mortgago’ and ‘charge’ in the Iudian Law of Limitation, these Nanaxaxa 
expressions will havo to be construed in that Act in accordance “*"** 
with their meaning in the sulstautave law of the laud relating to 
mortgages and charges, which is now emboJicd in the Transfer of 
Property Act. 

The view indicated above is fully supported by the Full Bench 
decisions of the Bombay High Court in Motiram v. Viter(1) and 
Datto Dudheshoar v. Tithu(2) and of the Allahabad High Cout in 
Shib Lal v. Ganga Prasad(3), but is opposed to the Full Bench 
decision of the Calcutta High Court in Giuar Sinyh v. Thakur 
Narain Sinyh(4) and is not in accordance with tho opinion of the 
l majority in the Full Bench decision of this Court in Ramachandi« 
Rayagui uv. Modhu Padhi(5). 

This question of law arising in the case being oue of great 
importance, before this appeal is finally decided, we refer the 
following question to a Full Bench -—— 

“ Whether a suit for sale by a morigagee under the annexed 
mortgage deed (exhibit A) is governed by articles 182, 147, 120 
or any other and which article of the Indian Limitation Act?” 


The case came on for heaiiug in due course betore the Full 
Bench constituted as above 
Kusturnunga Ayyangur tor appellant :--‘The question referred 
for the decision of the Full Bench is what article of the Limitation 
Act applies io the mortgago in question. [Ho read exhibit A.] 
The Subordinate Judge held that the mortgage in question is an 
English morigage, but tho Divisional Bench which referred tho . 
ease to tho Full Bench dissentod from that view. It is submitted 
that articlo 147 is applicable to the present case. Auticlo 132 
cannot govern it, for it applies only to “ charges”, whereas in the 
prosent case there is the transfer of at least an interest (if not tho 
whole ownership) in the property. There being something more 
than a charge, article 132 does not apply. Tf articles 147 and 132 
do not apply, the only other article that can Le applicable is article 
120, which presoribes a period of six yoars. A mere chargo should 
not enjoy a longer period of limitation than an interest such as 


(1) LLR, 18 Bom , 90. 
(8) ILB., 6 AIL, 551. 


(2) LLB., 22 Bom., 408. 
(4) LLR., 14 Cale, 730. 
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Nauavaxa bas been transferred in the present case. The construction put by 
uo the majority of the Court in Ramachanda Rayaguru v. Modhu 
Vexnata- Padla(l), on the phrase * foreclosure or sale," is, I submit, 
yc untenable. There are only three descriptions of suits : (1) suits for 
foreclosure, (2) suits for sale, aud (3) suits for redemption There 
js not a fourth class, consisting of suits for foreclosure or, in the 
alternativo, for sale, as the case of Ramachandra Rayo guru v. Madhu 
Padin(1) scoms to assume My contention is that article 147 applies 
to the present casc, even though the mortgage in question is not 
an “English mortgage,”—as the referring Bench has decided 
Tt is submitted that article 147 comprises (1) suits for foreclosure, 
(2) suits for salo, and (3) suits for foreclosure or for sale in the 
alternative. One distinction between Ramachandra Rayaguru v. 
Modhu Padin(t) and the present one is that tho majority of 
Judges there held the instrument in question to be a “ charge,” 
whether rightly or wrongly; and so applied article 132. The 
present case is not a charge. It is a mortgage. So article 147 
applies. The two learned Judges who differed from ihe majority % 
in Ramachandra Rayaguru v. Modiw Padh(1) held that tho | 
instrament in question there was a mortgage (not a mere 
hypothecation or charge) and so they applied article 147. ‘The 
reasoning of those two learned Judges is entirely in my favour. 
[He was stopped ] 
Sicagnana, Muduliar tor respondents Nos. 1 and 3:—-In con- 
straing the Limitation Act of 1877, reference should not be made 
to the Transfer of Property Act which was passed only in 1882. 
[On this point he referred to Alba v. Wanu(2) and Ranyasami v. 
Muitukumarappa(3)] [Buasnvam Ayyancar, J. .--Under Act 
IX of 1871, there was no provision for an English mortgagee 
suing for foreclosure. The present Act XV of 1877 removed that 
defect.] T contend that article 147 applies to suits lor foreclosure 
or in the alternative for sale. [He referred to articles 123, 48 and ; 
49, as throwing light on the construction of article 147.] When the 
Legislature has desired to give a distributive meaning, it has used 
the word “for” also. [Buasuyam Avvixcan, J, —1f that conten- 
tion is right, then a suit for foreclosure only would he governed, 
not by article 147 or 132, but hy the six years’ rule preseribod by 


(1) ILR., 21 Mad, 826 (3) LL R, 9 Mad. 218 at p, 222. 
(8) LL.B., 10 Mad, 509, 
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article 120 ] Iam supported by the decisions ofthe Madrasand wanayina 


the Caleutta High Courts. The majority of the Judges iu Rama- 


AYYAR 


chandra Rayaguru v. Mcdhu Padhi(1) were in favour of my VaNKata- 


contention. 


JupcuExr.—In our judgment the period of limitation for a suit 
for sale under the instrument in question in the present case is that 
prescribed by article 147 of the second schedule to tho Limitation 
Act. 

In Ramachandra | Rayaguiu v. Modhu Padhi(1), Shephard, J., 
dealt with the case upon the supposition that the instrument then 
before the Court was a charge not amounting to a mortgage and 
hold that article 132, which relates to suits to enforce by judicial 
salo payment of money charged on immoveable property, applied. 

In the present case it is quite clear that the instrument is a 
mortgage. In the case referred to, Subrahmania Ayyar, J, was 
of opinion that the article applicable was article 132, on the ground 
that the words “ by a mortgagee for foreclosure or sale in articlo 
147 " referred only to a suit for foreclosure or sale in the alternative. 
We do not think this is the right construction of the article. 
For the reasons stated in the order of reference which we substan- 
tially adopt, wo think the article applies to a suit by a mortgagee 
whether the suit 1s one for foreclosure (sce sections 86 and 87 and 
paragraph 2 of section 88 of the Transfer of Property Act), or one 
for sale (see paragraph 1 of section 88 and section 89 of the 
Transfer of Property Act), and, in the former , whether tho 
prayer in the plaint is for foreclosure alone, or is coupled with a 
prayer in the alternative for sale in lieu of a decree for foreclosure. 

Wo do not agree with the view of the Calcutta igh Court 
that article 147 applies only in the case of an Euglish mortgage, 
and we agree with the decisions of the Bombay and Allahabad 
High Courts, in the cases referred to in the order of reference. 


(1) TLR, 21 Mad , 826 
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Transfer of Property Act—Act IV of 1882, ss. 88, 89—Application for order for 
desee absoliste—Appent—Civil Procedure Cole: 

310-4, 311, 540—Sale of mortgaged property in execution of mortgage 

Preceding in evecution, 

Sections 310-A and 311 of the Code of Civil Proeedme apply to sales of 
mortgaged property in cxeontion of mortgago decrees. 

il Miscellaneous Second Appeal No. 85 of 1901, against the order of 
V. Venugopal Ohctti, Acting District Judge of Ganjám, ir iseellnneons 
Appeal No, 9 of 1900 reversing the order of D, Raghavendra Rao, District 
Munsif of Sompota, in Miscellaneous Petition No. 1713 of 1809 (Execution 
Petition No. 438 of 1899 in Original Suit No. 507 of 1898). 

+ Civil Miscellaneous Appeal No. 48 of 1900, against the order of F.H. 
Mamnott, Acting District Judge of Coimbatore, in Civil Miscellaneous Petition 
No. 394 of 1899 (Execution Petition No. 34 of 1899 in Original Suit No. 27 of 
1898), 

t Civil Miscellaneous Appeal No. 156 of 1900, against tha order of T. Varada 
Rao, Subordinate Judge of Madura, East, on Civil Miscellancous Petitions Nos, 
251 and 253 of 1900, in Original Sait No, 68 of 1895. T 


| 
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Kodar Nath Raut v. Kali Churn Ram, (LL.B 23 Cale, 708), commonted on. — Mary. 
Tirumal Rao v. Syed Dastazhiri Miyah, (LL.R., 22 Mad., 280), Raja Ram Singhji KARIUNADU 
v. Chunni Lal, (LL:R., 19 All, 205), and Krishwejiv.Maholes Vinayak, (LLR, SETHE 
25 Bom., 104), approved. Yat agat 

An appéal lios from an order passed o under section ^ PANTULU, 
89 of tho Transfer of Property Act. &o. 

Per Sir Anxorp Wurm, C.J, and Moons, J.—Such an order is not an ordor 
mado in a procedi 


appli 


g in execution and is not appoalable as such. It, however, 
lias tho effect of a final decro n 540 of 


, and an appeal lies therefrom under se 
the Code of Civil Procedure. 

Per Daymx, Besson and Bu 
under section 89 of tho Transfe 
execution of the decree pass 


J.—An application made 


ot is, in effect, a 


application for 
S, and an order mado 
der section 214 of the Code of Civil Proeedure. Ajudh 
21 Cale, 818), and Tara Prosad 


creon ia 
Porshed 


v. Bhobodeb Row, 


appealable ur 
v. Baldeo 


QuzsrrONs, arising on the facts of these three cases—which need 
not be sct out for the purposes of this roport—referred to a Full 
Bench were respectively as follows :— 

(i) Whether section 810-A of the Code of Civil Procedure 
is applicable to asale of mortgaged property which has taken place 
in oxeeution of a mortgage decree ; 

(ii) Whether section 311 of the Code of Civil Procedure is 
applicable to such a sale ; 

(iii) Does an appeal lie against an order refasi 
an order absolute for sale upon application mado under section 89 
of the Transfer of Property Act ? 

These questions were considered by the Full Bench 
as above. 

With regard to question (i)— 


g to make 


constituted 


T. Rangachariar argued in the negative :—It is submitted 
that the sections in the Code of Civil Procedure relating to sales do 
not apply to sales under the Transfer of Property Act; and that 


even if they do, section 310-A does not apply. ction 94 of the 
Traxsfor of Property Avt contains the phrase “ sales by tho Court 
under this chapter," which appears to conclude tho question. 
Moreover, section 96 of the Transfer of Property Act corresponds 
to section 295 of the Code of Civil Procedure, and if section 295 
applios to sales under the Transfer of Property Act, section 96 
of the Transfer of Property Act is redundant, excopt in those 
districts where the Transfer of Property Act is or was not in forte, 
Again, section 104 of the Transfer of Property Act provides that 
rules may be framed. That, too, is unnecessary if Section $ 
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the Codo of Civil Procedure apphos—as rules can he made under 
the latter section [He referred to Kedur Nath Raut v. Kal 
Churn Ran(1) 5 Dakshina Mohan Roy v. Si nati Basumats Debu2) ; 
Bhagauan v Ganu(3) per Ranade, J, at page 651] Even if 
chapter XIX of the Code apphes to sales under the ‘Transfer of 
Properly Act, section 310-A does not The latter section had not 
been enacted when the Transfer of Property Act was passed and is 
wholly inconsistent with section 89 of the later Act. Tho rule of 
construction that a special Act governs, in preference to a general 
Act, where there is conflict, should be apphed There are three 
classes of suits under the Transfer of Property Act:— (1) for 
foreclosure under section 86, (2) for sale under section 88, and 
(3) for redemption under section 92 In a decree for sale, no 
power is given to tho Comt to extend the tuno for redemption; 
it is bound to make tho decree absolute In suits for foreclosure 
aud redemption, time may be extended — It is inconceivable that 
the Legislature should have provided that the mght ot redemption 
may be taken away under section 93 aud yct should give the 
mortgagor power to get his mortgaged property back under 
section 910-A of the Code of Civil Procedure. [He referied to 
Tamram v Gajanan(4); Phul Chand Ram v Nursingh Pershad 
Misser (5); Raja Ram Sugh v. Ohunm Lal(6); Harjas Rar v 
Rumeshar(T); Krnishnap v. Mahadev Vinayak(8) ; Tuumal Rao v. 
Syed Dastaghırı Miyah(9); Srwmwasa Ayyangar v Ayyathorai 
Prlla10); Chennammal v. Adinath Ayyangar(11). 


Sundara Ayyar argued in the affirmative -—The Code of Civil 
Procedure does apply There are many sections in it which relate 
specifically to sales under mortgage decrees, eg , section 223 (e) 
and section 295/e), the latter of which seems to be dnectly 
referred to in section 97 of the "aansfer ot Propeity Act In 
making a distribution under section 97 of the Tianste: of Property 
Act, section 295 would have to be kept in view. Sections 320 
and 822 also refer specifically to decrees relating to the sale of 
1mmoveable property Section 99 of the Transfer of Property 


(1) LL R, 25 Cale, 703 (2) 4Calo W N, 47Lnt p. 179 
(8) ILB, 23 Bom, bł atp G31 (4) IL R, 24 Bom, 3LU 

(5) LL R, 28 Cak 73 (8) ILR, 19 Alı, 205 

(7) TUR, 20 All, 351 (8) IL B, 25 Bom, 104, 

(9) LL R , 22 Mad, 286 (10) I LR., 21 Mad, 416. 


(11) Cavil Revision Petition No 248 of 1899 (amepoited). 
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Act permits a suit to be brought under section 67, “ notwith- 
standing anything contained in the Code of Civil Procedure, 
section 48,”—which shows that the Code was intended to apply 
generally ; and again scetion 85 refers to section 437 of the Code. 
The exception was made because"it was intended that the whole 
Code should be applicable. Division F of chapter XIX deals with 
attachments; and G deals with all executions of decrees and 
applies to property attached or unattached; whilst rules for sale 
are in a separate sub-division. [He referred to sections 287, 294, 
295 and 304 as all dealing with sales in execution of decrees.) If 
the Code of Civil Procedure does not apply, there is no provision 
for carrying out sales under mortgago decrees. Section 104, no 
doubt, gives and authorizes rules to be framed, but even the rules 
cannot take the place of provisions in the Code. The real question 
is whether there is anything inconsistent in the Act and section 
310-A Section 2 (a) of the Act réfers to chapter IV of the Code 
asa whole. The followmg cases show that section 291 applies to 
mortgage decrees:—Kanara Kurup v. Govinda Kurup(l); Raja 
Ham Singh v Chunui Lal(2); Harjas Bai v. Bameshar(3) ; 
Valiabha Vahya Rajah v. Vedapuratt(4). The Privy Council 
apparently regarded section 311 as applying— Bu) Mohun Thakoor 
v. Ra Tina Nath Chowdhry(5); Mahomed Mena Ravuthar v 
Bawensi Vaya Raghunadha Gopalar(6):—though the question 
was not directly raised 
With regard to question (i1)-— 


Ramachandra Ayyar end Anantakrishna Ayyar argued that 
soction 311, Code of Civil Piocodme, did not apply to sales held 
under mortgage decrees Section 311 professes to apply to cases 
where *immoveable property has been sold under chapter XIX, 
Code of Civil Procedure,” whereas in the case of mortgage decrees, 
property is sold under the Transfer of Property Act. Rules 
regarding such sales aro to be framed under the Act, and the 
provisions of the Code, as such, do not govern such sales. More- 
over the Act contains provisions for the execution of such deorees ; 
e g., in section 89. They argued that, if chapter XIX of the Code 
applied, there was no uecessity for section 89 at all. The present 


0) ILR, 16 Mad , 214 (8) LLR, 19 All, 205. 
(5) ILR, 20 AT , B54 (4) L.L Ru, 19 Mad,, 40, 
(8) LB,J9LA, 154, LLB, 20 Calo, 8. 
(6) LB., 27 LA, 17; LIB., 28 Mad, 227. 
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question had never been directly decided by any of tho High 
Courts or by the Privy Council, though section 311, Code of 
Civil Procedure, had been impliedly held applicable to sales held 
under such decrees; but tho pomt had never boon directly risol 
B. Subrahmania Ayyar, contfa, was not called upon. 
Judgment was reserved. 


"With regard to question (ni) the ORDER oF REFERFNGE TO 
ak Foru BrxcH was made by Davies and Moore, JJ., and was 
as follows :— 

Orper or Rrrersxce vo THe Foru Brncu.— The first 
question is whether, taking this as an appeal from the order of the 
Subordinate Judge refusing to pass an order absolute for sale 
applied for under section 89 of the Transfer of Property Act, such 
appeal lies. 

«Tt is contended that the appeal lies as from an order passed 
in execution. This Court has not decided the question whether 
applications under section 89 of the Transfer of Property Act are 
or are not applications in execution, while there is a conflict of 
opinion between the High Courts of Caleutta and Allahabad on 
the point, Reference may be made to Ahshunnessa Bibee v. Roop 
Lal Das(l, and the decisions therein referred to. The subject is 
one of importance that is froquently arising of late. and as we are 
not altogether agreed regarding it, we thnk ıt should be deter- 
mined by a Full Bench, and we accordingly refer the following 
question to a Full Bench :— 

** Does an appeal lie against an order refusmg to make an order 
absolute for sale upon an application made uniler section 89 of the 
Transfer of Property Act?” 

S. Srimvasa iyyangar argued in the affirmative —It is 
submitted that an appeal les from such an order. (1) because, it is 
an order passed in execution proceedings and appealable under 
section 244 ot the Code of Civil Procedure, and (2), 1f not an order 

in execution, it is a final order even though applied for under 
section 89 of the Transfer of Property Act; and as such is 
appealable. The construction most convenient and most im accord 
with the scheme of the Transfer of Property Act is that an 
apphoation for an order absolute is a proceeding in execution. 
All proceedings subsequent to decree are in execution. If th 


(1) LLB, 25 Calo, 188, 
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English practice is any guide, it supports that contention Bank Matt 

of England v Vaghano Brothers(1) and Norndra Nath Surear v. "gen 
Kamalbasınmı Das(2) lay down ihe canon of constiuction of a Eiin 
Statuto In Maho ajah of Bha utpur v. Ram Kanno Da(3), it was Paxrony, 
assumed by the Judicial Committec to bo a proceeding in execution. ian 
Thore is no difference ın principle between sections 86 and 87, 88 
and 89, and 92 aud 98. A mortgagor paying the mortgage- 
money under section 92 or other sections 1s ın reality giving effect 
to tho decce —that is, cansmg to be exceuted the original decree 
which determines the rights of both parties. If the mortgagor 
does not execute the decree by paying, the right to do so reverts 
to the mortgagee, who takes whatevor relef he may be entitled to. 
Under section 87, a defendant is entitled to be put into possession, 
but that can only be done if he has first become entitled to 
possession under a decree; and, moreover, the machinery for 
i putting him into possession is machmery of the Court, which can 
only be exercised as under a decree. So, the order absolute for sale 
referred to in section d9 is an order in execution of the decree 
passed under section 88, It may be said that sections 86, 88 and 
92 lay down substantive mghts and sections 87, 89 and 93 
determine the procedure by which those nghts are given effect to. 
The change of wording from “final decree " in the last paragraph 
of section 87 to “ decree absolute ” shows that the former expression 
was misleading, and that there is not a final decree in cases under 
| this Act. [He referred to Ghose on * Mortgage 'ard Macpherson 
| on: Mortgage] The Form for sale, No, 128 of the Code of Civil 
M, Procedure, only deals with one decree. In an administration suit 
T the form isa “ preliminary order.” Moreover, the form No 128 
| only deals with the entire mortga:ed property, which shows that 
, the question as to how much of the mortgaged property should »e 
HIS | Sold to meet the decree amount can be determined in execution. 
Maharajah of Bharatpur v Ram Kunno De(9) shows this Form 
No 129 only contemplates one decree. Section 213 of the Code 
of Civil Procedure shows that where a preliminary order is 
contemplated it is provided for—as ın scctions 213, 214 and 215, 
in the latter of which a decree is passed for accounts. The “onder 
absolute ” referred to in section 89 is defined in the latter portion 
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ofthe section, namely, the order for sale which the Court is to 
pass on application for an order absolute being made to it. This 
is shown by section 93. More than ono of such orders may be 
passed, authorizing salo of property until sufficient has beon sold 
to meet the mortgage debt, and this shows that they are orders in 
execution. Moreover, there cannot be more than one decree in a 
suit—see the definition. In section 57, by which property may 
be sold, and which deals with the rights of persons not parties to 
the suit, a right of appeal is given. No such right is given in the 
case of applications for orders absolute. The explanation of the 
omission seems to be that a right of appeal exists under section 
244 of the Code of Civil Procedure—such applications being 
proceedings in execution. In Kedar Nath v. Lalp Sahai(1), two 
out of three Judges held that an order under section 89 was 
appealable under section 244. In Akshunnissa Bubee v. Roop Lal 
Das(2), it is assumed that an appeal lies, the point not being 
expressly considered, and no reasons being given for the decision 
arrived at. In Ajudhia Pershad v. Baldeo Singh(3), Poresh Nath 
Mojundar v. Ramjodu Mojumdar(4) is relied on, which has been 
dissented from by a Full Bench in Madras. An appeal was held 
to lie, evidently on the ground that the order is a final one. [He 
referred also to Doolee Chand v. Omda Khanum(5); Tiluck Singh 
v. Parsotein Proshad(6); Tara Prosad Hoy v. Bhobodeb Roy(7) ; 
Siva Pershad Maity v. Nundo Lall Kar Mahopatra(8); Phul 
Chand Ram v. Nurswgh Pershad Misser(9) ; Nandram v. Babaji 
(10).] In Bhagawan v. Gamu(ll) it was held that such applica- 
tions are applications in execution. The decisions in Allahabad 
are uniform. In Oud» Behari Lal v. Nageshar La((12), the Full 
Bench held an application under section 89 to be one in execution. 
The decree there was transferred, which could only have happened 
in the case of a final decree. Decrees for specific performance are 
similar in that they are conditional. Sections 260 and 267 of the 
Code of Civil Procedure are instances of decrees that are worked 
out in excoution. In Rahima v. Nepal Rav(18), an order under 


Q) LLR., 12 All, 61 (2) LL, 25 Cale., 133 


(3) L.L.R., 21 Calo, 818 (4) LL.R., 16 Calc., 246. 
(5) LLR, 6 Calo, 377. (6) LL R., 22 Cale, 924 
(7) LLR , 22 Cale , 031. (8) LL R., 18 Cale, 139 
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section 87 was held appealable as an ordor in execution. Ram Lal 
v Tulsa Kuur(1) dissents from Poresh Nath Mojumdar v. Ramyodu 
Mojumdar(2). In Taniram v Gajanan(3) an appeal was allowed. 
[He also referred to Chunn: Lal v. Harnam Das(4); Hira Lal 
Sahn v. Parmeshar Rai(5); Elayadeth v. Krishna(6); Vallabha 
Valya Rajah v. Vedapuratti(7) ; Harendra Lal Roy Ohowdhry 
v. Maharani Dasi(8); Sri Rajah Papamma Rao Bahadur v. Sri 
Vira Pratapa Korkonda(9); Maharajah of Bharatpur v. Ram Kanno 
Dei(10).] 

K. Srinwasa Ayyangar.—The orders under consideration are 
not passed in execution. Ordors passed under sections 87, 89 and 
93 aro all on the same footing. The putting in possession provided 
ior by section 93 is effected by an order for that purpose, and not 
in execution of a decree already passed. If section 98 provides 
merely a means for executing orders or decrees passed under 
section 92, it should contain provisions for relief,—such as the 
delivery up of title-deeds and return of the balance of money 
recovered. Similarly, if section 87 merely provides relief analo- 
gous to a warrant of execution, it should contain the reliefs provided 
by section 86 to be included in the decree. Orders under sections 
87, 89 and 93 cannot be orders in exccution, as by these orders Courts 
can vary the docree, « g., extend time, which cannot be if they 
merely carry out the decrees. Further it is only on the passing of 
orders under these latter sections relationship of mortgagor and 
mortgagec ceases: not by the decree passed under the provious 
sections It will be surprising if the relationship ends not by the 
passing of a decree, but the passing of an order in exceution. If the 
decree under section 88 is a final one, a further suit will not lie,—but 
this Court has held that a further suit for redemption, under section 
92, does lie—(Ramunni v. Brahma Dattan(11); Vallabha Valiya Rajah 
v. Vedapurath(1)) on the ground that the relationship ot mortgagor 
and mortgagee continues to exist if the deorce under section 92 
has not been acted on. The principle of those decisions is oqually 
applicable to suits for foreclosure and sale. Even if tho decree is 
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finalas regards the mortgagor, it does not follow that it is so as 
regards the mortgagee. Seo Broom’s ‘ Legal Maxims,’ 6th edition, 
page 322. The decision in Kanara Kurup v. Govinda Kurup(1) has 
been disapproved in Vallabha Valya Rajah v. Vedapuratt(2), bug, 
not the reasoning. It is significant that section 93 is inconsistent 
with section 203 of the Code of Civil Procedure, though both Act: 
were passed practically simultaneously. In Fisher on ‘ Mortgage, 
the phrase “ order absolute” is usod throughout. Form No. 129 
of the Code of Civil Procedure has the word “order,” which i: 
consistent with the view that the Code contemplates but one fin 
decree. This is supported by Forms Nos. 130, 131 and 132. Th 
intention of the Legislature is also shown by section 87 in the 
last clause. [He referred to Seton on ‘ Decrees,’ volume II, page 
1087, under the heading of “Forms for Foreclosure and Sale ;” 
section 396 of the Code of Civil Procedure relating to partition; 
Jogodishury Debea v. Kaash Chundra Lalury(3), Dwarka Nath 
Misser v. Barinda Nath Misser(4), Shah Muhammad Khan v. 
Hanwant Smgh(5), on the same point; also to section 212 of the 
Code of Civil Procedure as to mesne profits ; Puran Chand v. Roy 
Radha Kishen(6); Ram Kishore Ghose v. Gopt Kant Shaha(T); 
Subrahmaniam Pillar v. Narayana Ayyangar(8) and Rayalu Pattar 
v. Narayana Pattar(9) referred to in Venhatarasu vw. Chinna 
Ramayya(10) on the same point ; Narayana Reddi v. Papayya(11); 
Venkata Krishna Ayyar v. Thiagaraya Chett:(12).| No reasons 
for the decisions that these are applications in execution are given 
in Ram Lal v. Narain(18) and Oudh Behari Lal v. Nageshar 
Lal(14), and the former has been dissented from. Ranbir Singh v. 
Drigpal(15) has also been dissented from in Ohunni Lal v. Harnam 
Das(16). Mahabir Prasad v. Sital Singh(17) supports my conten- 
tion. In Bombay it is held that a second suit does not lie for 


(1) LL.R , 10 Mad,, 21 1. 
(3) LLB, 24 Oale., 725. (t) LLR., 22 Cale. 
(5) LL R, 20 All, 311, (0) ILR, 19 Cale, 1 
(7) ILR, 28 Calc., 242. ' 

(8) Appeal agamst Appellate Order No. 35 of 1898 (nmepuited). 
(9) Appeal agaist Appellate Order No. 49 of 1899—see LL.R., 24 Mads, 

699—Footnote. 

(10) LLR , 24 Mad., 693. 
(12) 1 LR, 23 Mad, 
(4) TLR, 13 All 
(16) LL.B , 20 AIL, 
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redemption. [He ‘also referred to Muhammad Ali v. Debi Din 
Rai(1).] 

8. Srinivasa Ayyangar, in reply, referred to Day v. Kelland(2), 
as showing that the decree is the final adjudication and that 
nothing remains, but to work it out in execution; and pointed out 
that the decree is made absolute by ez parte motion as of course, 
whereas if it were a motion for judgment, it should be with notice, 
Daniel's ‘Chancery Practice, volume II, part I, page 1405. He 
referred also to Order xlii, Rule 9; Order lv, Rule 14; Whiting v. 
Bank of United States(3) where Story, J., regards the original 
decree for foreclosure and sale as final and considers that the title 
of a purchaser under it would not be extinguished even if the 
decree should be finally reversed, the ulterior proceedings being 
merely a mode of executing the first decree, He also referred to 
Chicago § Vincennes Railroad Company v. Frosdich(4); Karu- 
thasami v. Jaganatha(5); Hari Rarye Chiplunkar v. Shapuryi 
Hormusy:(6) ; Namappa Chetti v. Chidambaram Chett(1) ; Erusappa 
Mudaliar v. Commercial and Land Mortgage Bank, Limwed(8); 
Fenkata Krishna Ayyar v. Thiagaraya Ohetti(9); Naroyana 
Reddi v. Papayya(10); Sr Rajah Papamma Rao Bahadur v. 
Sri Vira Pratapa Korkonda(11); Aktkunnissa Babee v. Roop Lal 
Das(12) ; Thakur Pershad v. Sheikh Jrakir-ullah (13) ; Monkhouse v. 
The Corporation of Bedford(14). 

Sir Anxorp Wurre, C.J.—In Appeal against Appellate Order 
No. 35 of 1901 and Appeal against Order No. 48 of 1900 :—The 
questions which have been referred to a Full Bench in these cases 
are—do sections 310-A and 311 of the Code of Civil Procedure 
apply in the case of a sale in execution of a mortgage decree ? 

First, as regards section 310-A. The Transfer of Property Act 


- came into force on ist July 1882. Section 310-A was introduced 


into chapter XIX of the Code in 1894. Part I of the Code in 
Which chapter XIX occurs is headed “ot suits in general ? and. 
chapter XIX is headed “ of the execution of decrees,” Chapter IV 


O) LLR. 4 AIL, 430. (2) [1900] 2 Ch., 745, 
(3) 18 Peters, 6 at p. 15 (4) 106 US Rep, 47, 
(5) LL.R., 8 Mad., 478. (0) LR. 13 LA, 66, LLR., 10 Bom., 461. 
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Manu. of the Transfer of Proporty Act deals with the substantivo law of 
TAMUNP mortgage, and with the rights of mortgagors ond mortgageos, and 
anc deii also, to a certain extent, with the procedure whereby these rights 
Paxrutv, may be enforced. The last section of the chapter (section 101) 

me empowers the High Court to make rules consistent with the Act 

for carrying out the provisions contained in tho chapter. As 
regards the Appellate Side of this High Court the powers conferred 
by this section have not been exercised. This, as it seems to me, 
is an accident, which does not affect the question of construction 
which we have to determine. 
Apparently, the scheme of the Legislature in framing the 
mortgage chapter of the Transfer of Property Act was that sub- 
stantive rights should be dealt with in the Act, and that the 
procedure for giving effect to these rights should be governed by 
rules made under the authority of the Act. In my opinion, 
however, it was not the intention of the Legislature that the Code of 
rules contemplated by section 104 should be an exhaustive and 
self-contained Code I think it was intended that tho special rules 
sbould be supplementary to the existing general rules of procedure 
which were applicable to the subject-matte: dealt with in chapter 
IV, and it seems to me that if the Legislatmwe had intended that 
the Code of rules which they contemplated for the purposes of 
the Transfer of Property Act should oust the provisions of the Code 
of Civil Procedure, the rules would have found a place in the body 
of the Act, A rule which went beyond the powers conferred by 
section 104 would, of course, as a rule made under these powers, 
be ultra vires, and it may also be that a rule which was within the 
powers conferred by the section, but inconsistent with some 
general provision of the Code, would also be ultra zires, bat this 
question does not now directly arise. 

It is to be observed that sections 310-A and 311 in terms apply 
where immoveable propcrty has been sold “under this chapter,” 
i.e., under the chapter XIX of the Code. In my opinion when 
immoveable property is sold in execution of a morlgage-decree it 
is sold under, or by the authority of, the special provisions of the 
"Transfer of Property Act which authorise the Court to order the 
sale. It seems to me, however, that the sale is also “under” the 
general procedure sections of the oxccution chapter of the Code 
which relate to the sale of land in execution of a decroo and which 
are not in conflict with any special statutory enactment relating 
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to mortgages and mortgage suits I think tho sale of land in 

execution of a mortgage-decree may be said to be ^ under" such 
general provisions of the Code as well as “under” the special 
provisions of the Transfer of Property Act 

But there remains, of course, the further question, did the 
Legislature intend that section 310-A should apply to a sale in 
execution of a mortgage-decree ? 

It is to be borne in mind that the section was inserted in the 
Code some twelve years after the Transfer of Property Act came 

“into force. The saving clause to section 2 of the Transfer of 
Property Act only applies to existing enactments at the time the 
‘Transfer of Property Act came into operation. Section 310-A 
applies generally to the sale of immoveable property in the execu- 
tion of a decree and enables the person whose property has been 
sold on payment into Court of the prescribed deposit to apply to 
have the sale set aside, and, if the deposit is made within the 
prescribed time, the Court is required to set aside tho salo. 
Strictly speaking the section is not a procedure section at all. It 
does not provide the machinery to enforce a right to which the 
person whose property has been sold is entitled either in law or in 
equity. It confers a substantive right. 

The fact, however, that the Legislature introduced the enact- 
ment as a supplementary section to the execution provisions of the 
Code, and the fact that the section is perfectly general ın ity 
terms suggest that the Legislature did not intend that the operation 
of the section should be limited to sales under decrees which had 
been obtained in suits other than mortgage suits. 

The test to apply is,—are the general provisions of section 
810-A consistent, and can they be read together, with the special 
provisions of the cnactment which deals with the special subject- 
matter of the law of mortgage? If the general provisions of the 
section aro inconsistent with the spccial provisions of the Act, 
then on the principle generala specialibus non deroyant Y think 
the section ought not to be construed as apply ing to sales in execu- 
tion of mortgage-decrees After, I coniess, considerable doubt, T 
have come to the conclusion that therc is no real inconsistency and 
that section 310-A was intended to apply to sales in execution 
of mortgage-decrees No doubt the Transfer of Property Act by 
special enactment regulates the rights of the party whose property 
the Court has ordered shall be sold in default of compliance with 
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_ the orders of the Court with regard to payment. Under the 
foreclosure sections of the Act (sections 86 and 87) the Court is 


Iasosuuam @mpowered to postpone the day appointed for payment by the 
Panru.t, mortgagor. Under the corresponding redemption sections (sec- 
E tions 92 and 93) the Court is empowered to extend the time for 
payment. Under sections 88 and 89, which deal with suits for 
sale, no such power isgiven. It would seem, therefore, that the 
Legislature advisedly refrained from giving to the Court a power 
toextend the time for payment where, in a suit for sale, the 
Court had ordered that, in default of payment in pursuance of 
the order of the Court, the property should be sold. Now, no 
doubt, section 310-A. confers rights which are outside and beyond 
any rights given by the Transfer of Property Act, but I do not 
think the section can be said to confer any further right to redeem. 
Sections 89 and 98 provide that, on the making of an order absolute 
under either of these sections, the right to redeem and the security 
shall both be extinguished. Tho sections say in effect that on the 
making of the order absolute the relation of mortgagor and 
mortgagee shall come to anend. As itis put by Sir Muttusami 
Ayyar, J., in Ramunni v. Brahma Dattan(1):—“ Between the 
dates of the order for sale and that of the actual sale the position 
of the plaintiff is that of a judgment-debtor whose property has 
been ordered to be sold in execution, and he may pay the money 
as a judgment-debtor and thereby obviate the necessity for the 
sale,” See, too, the observations of Shephard, J., in Vallabha Valiya 
Rajah v. Vedapuratti(2), and Macpherson on the ‘Law of Mortgage 
in British India? 7th edition, page 697. Section 310-A does 
not, as it seems to me, have the effect of extending the time for 
redemption, because, at tho timo the section comes into operation, 
the right to redeem no longer exists and the parties are no longer 
in the relation of mortgagor and mortgagee. Their position is 
that of judgment-debtor and judgment-oreditor, and their rights 
are governed by the provisions of the Code which relate to parties 
in that position. 

Tt sooms to me, therefore, that both section 291, which empowers 
the Court to adjourn a sale in execution of a decree, and section 
810-A, which requires theCourt to re-open a sale which has actually 
teken place, on the requirements of the section being complied 


(1) LL.R., 15 Mad., 306 at p, 370, B 0 
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with, are consistent with the special provisions of the Transfer of 

' Property Act. Section 310-A no doubt affects tho rights of a 
purchaser, whilst section 291 concerns only the parties to the suit, 
but this does not seem to be a sufficient reason for drawing a distinc- 
tion between the sections. If a purchaser of immoveable property 
which is sold in exceution of a decree otherthan a mortgage- 
decree’ buys subject to the risk of the transaction being set aside 
on an application made within thirty days after the date of sale by 
the person whose property has been sold—and the Legislature has 
80 enacted in unmistakable terms--there seems, on principle, to be 
nö reason why the purchaser of immoveable property which is sold 
in execution of a decree obtained in a mortgage suit should not 
buy subject to the same risk. The hardship (if any) to the 
purchaser is the same in both cases. 

As regards the auhorities, so far as this High Court is concerned, 
it appears to have been assumed in Srinivasa Ayyangar v. Ayya- 
thorai Pillai(1) that section 310-A. applied to a sale in execution 
of a mortgage-decree, and in Tirumal Rao v. Syed Dastaghiri 
Miyah(2) it was expressly so decided. In the latter case the 
learned Judges declined to follow the decision of the Calcutta Full 
Bench in Kedar Nath Raut v. Kali Churn Ram(8). The Calcutta 
Full Bench decision proceeded mainly on the question whether 
section 310-A applied to sales under decrees in mortgage suits by 
virtue of the rules framed by the Calcutta High Court under the 
powers conferred by section 104 of the Transfer of Property 
Act, though no doubt the Court also decided, incidentally, that 
the section itself did not apply. The decision on this point, how- 
ever, was based on the view that the sale in execution of a mortgage 
decree did not take place “under” chapter XIX of the Code. 
With all respect, it seems to me (as I have said) that although the 
power to order the sale is given by the Transfer of Property Act, 
and; therefore, in a sense, is “under” that Act, the sale is also 
“ander” chapter XIX of the Code. 

J agree with the conclusions of the Allahabad High Court in 
Raja Ram Singhji v. Chunni Lal(4) and with those of the Bombay 
High Court in Krishnaji v. Mahadev Vinayak(5). As regards 
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section 310-A, I think the question should be answered in the 
affirmative 

As regards section 311, I have felt no difficulty At the time 
the Transfer of Property Act was passed the enactment which is 
reproduced as section 311 of the Code had long been in existence 
In passing the Transfer of Property Act the Legislature must be 
taken to have had in mind the existence of such a general 
provision 

Section 2 of the Transfer of Property Act provides that nothing 
in that Act shall be deomed to affect the provisions of any enact- 
ment not thereby expressly repealed. There is, moreover, nothing 
in the goneral provisions of the section which can be said to be in 
conflict with the special provisions of the Transfer of Proporty Act. 
The section neither restricts nor extends the rights conferred by 
that Act. Tt confers a power which, apart from express enactment, 
may be said to be inherent in every Court—a power to set aside 
proceedings which are vitiated by a material irregularity which 
has occasioned substantial injury 

As regards section 311, I think the question should be answered 
in the affirmative 

In Appeal against Order No 156 of 1900 —The question 
which has been referred to us in this case is—does an appeal lic 
against an order refusing to make an order absolute for sale upon 
an application made under section 89 of the Transfer of Property 
Act? 

The order of reference is ın general terms, but the point for 
determination is, whether the order in question is an order made 
in execution proceedings to which section 244 of the Code of Civil 
Procedure applies The conflict of authority upon this question is 
the 1eason why the matter has been referred for the consideration 
of a Full Bench 

The point put shortly is—Is a * decree ” made undei section 88 
of the Act a decree which in itself is capable of execution or is it a 
decree which is merely prehminary or conditional and not capable 
of execution until the “ode absolute ” referred to in section 89 has 
been made ^ 

If the matter had been res mtegia [ should have felt little 
hositation in holding that where there are two sections dealing 
with a particular class of suits the first of which empowers the 


2 


'] 


VOL. XXV.) MADRAS SERIES. 259 
Cout to order that, if there shall bo default in payment in 
pursuance of the order of tho Court, something shall be done, and 
the second of which enacts that when there has been default the 
Court may make an * order absolute” that the thing he done, there 
is no complete decree, capable of execution, until tho order conteni- 
plated by the second section had been made This appears to me 
to have been the scheme of the Legislature both in the sections 
relatmg to suits for sale (sections 88 and 89) and in the cognate 
sections relating to suits for foreclosure (sections 86 and 87) and to 
suits for redemption (sections 92 and 98). Sections 86, 88 and 92 
provide for the form of the decree if the plaintiff succeeds, that is 
to say, if he establishes his right to foreclosure, or sale, or redemp- 
tion, as the case may be, if payment be not made in pursnance of 
the order fo payment which those soctions empower the Court to 
make. Hach of these sections has its correlative or complementary 
section. Each section contemplates two contingencies. Fir st, that 
the orders contained m the decrees which the Courts are empowered 
by the sections to make be complied with; secondly, that thoy be 
not complied with; and each of the conelative sections empowers 
the party to make a further application and authoriscs the Court 
to make a further order on the footing, not that something may or 
may not be done, but on the footing that something has, m has not, 
been done. The order or decree contemplated by the soctions 86, 
88 and 92 appears to me to be a preliminary or conditional decree 
which, in itself, is not capable of execution Otherwise it is 
difficult to see why each of theso sections should have its correlativo 
section dealing with the legal results which ensue (not which may 
or may not ensue according aso whethor payment is made or not) 
and ompowering the Court to order that certain things shall be 
done (not that certain things shall be done m a given evont). At 
any rate as regards the foreclosure and redemption sections it seems 
clear that the Legislature had in mind the well-known practice of 

the Chancery Division in England and that 1t was intended that 
there should be no final adjudication until an order absolute was 

made I soo no good reason for holding that the Legislature 

Intended that in suits for sale the procedure should be otherwise 

If the correlative sections, as I have termed them, did nothing more 

than provide the machinery for enforcing substantive rights which 

had been already declared and finally adjudicated upon in the 
previous sections, there would be more foree in the argument that 


Mauur- 
RARJUNADU 
Seert 


v. 
LINGAMURII 


Panicrt, 
dc 


Maun 
KARJUNADU 
Sgrrr 


v, 
LixGANURIL 
PANTOLU, 
&c. 


260 THE INDIAN LAW REPORTS. (VOL. XXV. 


the proceedings under the corrolativo soctions wero nothing more 
than proceedings in exeention. But this is not tho case. For 
instance, tho enactment which empowers the Court to deliver 
possession of the property to the mortgageo when the Court has 
ordered that the mortgagor bo debarred absolutely ot his right to 
redeem is to be found in section 93 and not in section 92, Again, 
notwithstanding the “decree” under section 88, the dofendant's 
right to redeem continues to subsist, and the security continues 
to'subsist. It is not until an “ order absolute” is made under section 
89 that the right and the security are extinguished 

I do not think that the use of the word “ decree ” in sections 
86, 88 and 92 and the word “ order” in the correlative sections is 
in any way conclusive on tho question of construction. The 
correlative sections enact that the order under each of these 
sections is an "absolute? order, or that its effect is “ absolute.” 
To my mind, a much stronger inference is to be drawn from the 
use of the word “‘ absolute, ” as contradistinguished from something 
which is not absolute, than from the use of the word «* decree ” as 
contradistinguished from the word “ order,” 

In support of the view that an application for an order absolute 
is an application in execution of a decree, some stress was laid on 
the words “ if the plaintiff succeeds” in sections 86, 88 and 92, 
But these words only mean if the plaintiff succeeds in showing that 
he is entitled to certain relief in the evont of the defendant not 
complying with the order of the Court for payment. 

Turning to the authorities, so far as tho Madras cases are 
concerned, there does not seem to be any reported decision on the 
precise point which is now before us As regards the decision of 
the Full Bench in Vallubha Valya Rajah v. Vedapuratts(1), there 
does not appear to mo to be anything cither in the actual decision 
or in the reasoning on which the decision is based which conflicts 
with the view which T have expressed In the Privy Council case 
of Sri Rajah Papamma Rao Bahadur v Shi Vira Pratapa Kor- 
konda(2), their Lordships no doubt observe (see page 253) in 
dealing with the rights of a simple mortgageo:—'*In default of 
payment a simple mortgage gives to the mortgagee a right not to 
possession, but to sale, which he must work out in execution 
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proceedings.” But it seems to mo these words have reference to warr- 
what takes place after the “ order absolute " provided for in section 5 "Emi" 
89 has been obtained. YOR: RS 
In Narayana Reddi v Papayya(1) and Venkata Krishna Ayyar Pantori, 

v. Thiagaraya Chett(2), the pomt did not arise but tho judgments 5 
in both these cases are based on the assumption that the decree 
is incomplete until the further order, in the nature of an order 
absolute, has been made In Subswhmanwm Pila y Narayana 
3 j Ayyangar(S), this Court held that where there had been no 

order absolute for sale the decroe was incapable of execution. In 

Rayalu Pattor v Narayana Potter (4), the judgment wont on the 

ground of estoppel, Lut the Court observed that there ought in 

strictness to have been an order absoluto for sale before the order + 

for sale was passed, and that if tho objection had bceu taken before 

the sale took place it might have prevailed. In the most recent 

reported Madras case in which the question was raised, Tenkata- 

razu v. Ohmna Ramayya(5), the judgment also wont on the 

ground of estoppel, and the point now before us was exprossly 

left open. 

Apparently the Bombay High Court has never had occasion to * 
consider the point, but af any rate, so far as foreclosure and 
redemption suits are concerned, the view of the Bombay High 
Court is clear—that decrees under sections 86 and 92 aro interim 
or conditional decrees See for instance Wandram v. abajo). 

The case of Bhagawan v. Ganu(7) turned on a question of limitation, 

As regards the Allahabad High Court it was held by a Full 
Bench of three Judges in Kedar Nath v. Lalji Sahaz(8), the Chief 
Justice (Sir John Edge) doubting, that an order under section 87 
is an order in execution of the substantive foreclosure decree and is 

,appealable under section 244 of the Code of Civil Procedure, 
"Alit the same time it was held by a Divisional Bench of the 
sare Court (Ram Lal v. Naram(9)) that a decrce for sale under 
section 88 could not be executed unless and until it had been made 


(1) ILR,22 Mad, 133, (2) T L.R , 23 Mad , 5*1. 

(8) Appeal against Appellate Order No. 35 of 1898. (unreported), 
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—Footnote. 
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Manu. absolute by an order under section 89. "The question involved in 
SAU” tho lattor case was afterwards argued before a Full Bench of five 
dures Judges, of which Sir John Edge was a member, and the Court 

INGA’ 


Paniurt, overruled tho earlier decision and held “that an application for 
E 


an order absolute for sale was a procceting in eweention (Oudh 
Behar Lal v. Nageshar Lal(1)). With all respect, I cannot regard 
the reasoning upon which the judgment in this cese is based as 


convincing Sir Douglas Straight, in delivering the judgment 
of the Court, says-—“ Where a decree has beon passed under 
sections 80, 87, 88, 80 or 92 directing payment into Court by à - 
specified date ot a sum of money and, in the event ot its not being u $ 
paid, declaring that the foreclosure or sale shall follow, or a nght QC 
to redeem shall be barred, it would, ın mv opinion, he a misnomer, 
| il payment is made, to describe such payment as other than ono 
made in execution of decree. On the other hand, it appears 
equally clear to me that if such payment is not made, the couse- 
quences which follow are also matters concerned with the execution 
of the decree, flowing as a matter of course out of the decree itself, 
viz , to give it effect against the judgment-debtor for having failed 
t to satisfy the conditions of the decree.” 

No doubt where payment is made in complianco with a decree 
dirceting payment, the pryment is in pursuance of, or in obedience 
to, the decree and, ma sense, is in ‘execution’ of the decree, 
but, as it seems to me, it does not follow that the application 
tor the order contemplated by sections 87, 89 and 93 is an applica- 
tion relating to the execution of the deerce within the meaning of 
these words as used in section 244 of the Code of Civil Procedure, 
or that an order made on such an application is an order made in 


execution proceedings. 

As regards Calcutta, the precise pomt came betore the Caloutta 
High Comt in Ajudhia Pershad v Buldeo Smyh(2) and Tara 
Prosad Roy v Bhobodeb Roy(3), where it was held that a decree 
under section 88 could not he executed until it was made absolute 
under section 89. With regard to the latter case, however, 1t is to 
be observed that tho learned Judges scem to have relied to some 
extent on the authority of Ram Lal v Naain(4), aud thar 
attention apparently was uot called to the decision of the Full 
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Bench in Oudh Behari Lal v. Nageshar Lal(1), which in effect 
overruled the earlier decision, 

There are other decisions of the Calontta High Court which 
Support the view that an application under section 89 is an 
application in the suit as distinguished from an application in 
execution of the decree, and the distinction is a substantial one 
notwithstanding the explanation to section 647 of the Code. The 
cases of Swa Pershad Marty v. Nundo Lall Kar Mahapatra(2) 
and Phul Chand Ram v. WNursingh Pershad Mi ^ssér(3) are decisions 
the other way. 

The conclusion at which I have arrived is that the decisions of 
the Calcutta High Comt (Ajudhia Pershad v, Balileo Singh(4) and 
Tura Prosad Roy v, Bhcbodeb Roy(5)) are in accordance with the 
intentions of the Legislature, and that the decision of the Allahabad 
High Court is not 

In my opinion an order on an application under section 89 of 
the Transfer of Property Act is not an order made ina proceeding 
iu execution and is not appealable as such. Such an order, however, 
seems to me to have the effect of a final decree, and I think an 
appeal lies therefrom under section 540 of the Code, 

I think, therefore, that the question which has been referred to 
us should he answored in the affirmative, 

Davies, J.—In Appeal against Appellate Order No 35 of 
1901 and Appeal against Order No 48 of 1900.—There can be no 
doubt that the provisions of tho Cod 
cable to cases tried under special Aci 
of Civil Judicature and if there are no rules in the Special Acts 
inconsistent with, or substituted for, the general rules of the Code 
of Civil Procedure, Ni ow, in the Transfer of Property Act, after 
an order for sale in a mortgage suit has been made, no further 

rules are laid down as to the subsequent steps to be taken for the 
conduct of the sale and other incidents attaching to it. These 
matters must therefore be governed by the Civil Procedure Code 
operty Act is silent in regard to them. The 
of sales by a Civil Court are to be found 
in chapter XTX (G) of the Civil Procedure Code and there is 


e of Civil Piocedme are appli- 
ts, if the trials are m a Court 


—————— 4 


(2) ILR., 18 Cale, 139. 
(4) ILR,21 Calo., 818, 


(I) ILR, 13 an, 278, 
(3) LLR., 28 Cale., 73. 
(5) LL.E , 22 Calo, 931, 
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nothing in that chapter excluding from its operation sales in 
pursuance of mortgage decrees under the Transfer of Property 
Act. Section 311 of the Code in that chapter provides one 
mode of rescinding a sale before it has been confirmed, namely, 
by showing that there was matorial irregularity in publishing 
or conducting the sale by which substantial injury was caused. i 
Section 310A provides another mode by which a sale may be 
rescinded, namely, by allowing the judgment-debtor thirty days’ 
grace under certain conditions for paying up the decree amount o: 
account of which the sale was made. It seems to me that if eithe 
of these provisions applies to sales in execution of any decree, 
including a mortgage decree, the other must also do so The fact ' 
that section 310A. was enacted at a later date than section 311 

and after the Transfer of Property Act had come into operation 

cannot, in my opinion, make any difference Section 310A being 

incorporated as it is in the Civil Procedure Code, now forms part j 
and parcel of it. When property is sold in execution of a mortgage f 
decree it is not sold as mortgagcd property, but as the absoluto ` 
property of the quond«m moitgago treated as a judgment-debtor, 


Tt has been restored to his full ownership by operation of law (see 


sections 87, 89 and 93 of the Transfer of Property Act) Therefore, 
there is no reason to treat it differently from any other immoveablé! 
property belonging to the judgment-debtor. 

My answer to the roferences accordingly is that both sections 
310-A and 311 of the Code of Civil Procedure apply to sales in 
pursuance of mortgage decrees, 


In Appeal agamst Order No. 156 of 1900.— With regard to 
the question raised in this reference, namely, whether an appeal 
lies against an order refusing to make an order absolute upon an | 
application made under section 89 of the Transfer of Property Act, | 
T think that it lies as from an order passed in excention and not as’ 
from a final decree. I entirely agree with the conclusion arrived: 
at by my learned colleague, Mr. Justice Bhashyam Ayyangar; 
especially as it elaborates and confirms the view I took of thé 
matter so far back as 1893 in the case of Ramasam v. Sami(1). 
The late Chief Justice, Sir Arthur Collins, and myself there hel 
that a decree passed under section 92 of the Transfer of Property. 

} x 
(1) TLR, 17 Mad., 96, shat 2) ad 
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Act is a final decree and that orders passed muder section 98 were Mattis 
merely supplementary to the deorce mado under section 92, showing ^ E iu 
whether the terms of the decree have or have not been fulfilled, in 
other «vords, orders for excenting the decieo in such Lespocts et "um 
as it has to be executed. For instance, the decree directs if the de 
mortgagor has paid the money mentioned in the decree to the 
mortgagee, that the mortgagor shall, if necessary, be put inte 
possession of the mortgaged property. The further order of the 
Court directing that the mortgagor be put in possession as he has 
paid the money, is clearly nothing but execution ot the decree, 
It cannot be said to be a confirmation of the decree which it is 
merely carrying out, So, in the same way, when the mortgagor 
has failed to pay the amount mentioned in the decree, it is further 
decreed that the property be sold, and the subsequent order that 
the property be sold as the mone} has not been paid must also be 
held to be an order in oxevution and not merely a confirmation of 
the decree. To hold otherwise would be to hold that one part of 
the decree is final and that another part isnot There cannot be 
two final decrees on the same matter in any sut So that, if the 
decree under section 92 is a final decree in respect to the delivery 
of possession of the Property to the mortgagor in case he pays, it 
is also final in respect to the sale ot the property in ease he does 
not pay. No doubt the decree is a conditional decree, Lut the 
ascertaming which of it, condition; has been fulfilled and the 
passing ot orders conseqnent thereon cannot but be matters relating 
to its exceution. It has been the practice of this Court to treat 
an application in execution for an order for sale in pursuance of 
a mortgage decree as tantamount to an application to make an 
igh these terms ae not used 


Benson, J.—In Appeal against Appellate Order No. 35 of 
1901 and Appeal against Order No, 48 of 1900. 
that sections 310-A and 311 of tho Civil Procedure Code do apate! 
ae One a 
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to sales of mortgaged property by order of the Court. There can, 
I think, be no doubt but that such sales may properly be said to 
be * under, d.e., conducted under the authority and in accordance 
with the provisions of chapter XIX of the Civil Procedure Code. 
Before the Transfer of Property Act was passed such sales could 
only have been conducted in any part of India ‘under’ the Civil 
Procedure Code and even since the Transfer of Property Act was 
passed such sales can, in those provinces to which the Transfer of ' 
Property Act has not been extended, be conducted only under the ; 
Civil Procedure Code. In those provinces to which the former Acti!" 
has been extended, I think it may properly be said that such sales 
are ‘under’ both Acts, that is to say, they are held under the 
authority of, and are conducted in accordance with, the provisions 
of the Civil Procedure Code generally, and such special provisions, 
if any, as are to be found in the Transfer of Property Act. Both 
Acts must be read together and effect must be given to the pro- 
visions of both unless they are found to be inconsistent 

Tn this view the right given by section 311, Civil Procedure 
Code, to apply to the Court to set aside a sale on the ground of 
material irregularity, must obviously apply to sales of mortgaged 
property by order of the Court, for there is nothing in the Transfer 
of Property Act inconsistent with that section. I think that 
section 310-A also applies to such sales and for the same reason, 
viz., that there is nothing in it inconsistent with the Transfer of 
Property Act 

When the Civil Procedure Code and the ‘Transfer of Property 
Act were passed in 1882 there was no provision of law corre- 
sponding to that now contained in section 310-A, whereby the 
Court could set aside a sale after it had taken place, on the 
judgment-debtor paying up the decree-debt and compensating the 
purchaser for his disappointment. The law was then in this 
respect just the same in regard to sales of mortgaged property and 
sales of other property attached and sold by the Court in execution 
of a decree. The Court had power, in its discretion, to adjoum | 
the sale, but once the sale had taken place the judgment-debtor 
could not get it set aside by any payments to the decree-holder 
and purchaser. "The Transfer of Property Act in sections 87 and 
93 provided for working out decrees for foreclosure and redemption, y 
respectively, and in both cases gave the Court power to postpone 
from time to time the day named in the decree for payment, 3 
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This power of postponement before making an order absolute for 
foreclosure was necessary in order to prevent hardship in certain 
cases. It was not given by the Civil Procedure Code, so it was 
necessary to provide for it in the Transfer of Property Act. 

The Civil Procedure Code did, however, provide as already 
stated for the adjournment, from time to time, of sales of immove- 
able property generally, and as the Civil Procedure Code applied to 
sales of mortgagod property as well as to sales of other property, 
there was no necd to make any special provision in section 88 or 
section 89 of the Transfer of Property Act for the postponement 
of sales of mortgaged property, 

Until an order absolute for foreclosure had been made the 
Court could, under the Transfor of Property Act, postpone the date 
fixed in the decree for payment of the mortgage money, and oven 
after an order absolute for salo had been mado, the Court could, 
under the Civil Procedure Code, adjourn the sale, But once an 
order absolute for foreclosure or for sale had beon made the mort- 
gagor had no further right to redoem the property. Section 89 
provided that when an order absolute for sale was passod the right 
to redeem was thereupon extinguished and the security was also 
extinguished, but (as pointed out by Mi Macpherson, ‘ Law of 
Mortgage in British India,’ 7th edition, page 697) until the sale was 
effected the mortgagor had the right as a debtor to discharge the 
deerce-debt and thus obviate the necessity tor a sale. In that case 
the property, being freed from the incumbiance, roverted to the 
mortgagor in full ownership. This was how the law stood in 1882 
in places where the "Transfer of Property Act was in force, and it 
was in this state of the law that Act V of 1894 was passed, whereby 
section 310-A was introduced into the Civil Procedure Code. Tho 
policy of this section is well kuown to those who have followed the 
course of Indian legislation in iocout voars and is succinctly sot 
forth in ‘tho statements of objects aud reasons? with which the 
Bill was introduced into the Legislative Council. That policy: 
briefly stated, was to obviate the hm dships arising fiom the fact 
that immoveable property sold by auction in exccution of a decree 
seldom realized an adequate or even a 102sonablo price, and it was 
therefore desirable to givo persons whose property was so sold a 

right to recovor it on paying to the decrco-holder the sum for 
which it was brought to sale, and also to the purchaser fair 
compensation for the cancellation of his purchase. The section 
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declares, without reservation, that ‘any person whose immovenble 


17" property has been sold under this chapter may at any time within 
- thirty days from the date of the sale’ have it set aside on payment 


of the judgment-debt, and of compensation to the purchaser. 
There is no reservation or exception in the case of persons whose 
immoveable property has been sold under a decree in a suit on a 
mortgage. The terms of the section include such sales, and effect 
should be given to its terms unless they are inconsistent with any 
special provision of law. I cannot see how they are in any way 
inconsistent with the provisions of the Transfer of Property Act 
relating to sales of mortgaged property. The object of such sales 
is to obtain for the mortgagee the mortgage money due to him. 
When the property has been sold the Court has done all that 
can be done to obtain the money from the property mortgaged. 
The mortgagee has no longer any claim on the property and 
is not concerned with its further disposal. Everything which 
the Transfer of Property Act sa 


shall be done in regard to 


the property has been done, and the Act has no further concern 


with it. I do not think it 


correct to say that the appli- 
cation of section 310-A in cffect provides for an extension of 
the time for redemption. It has nothing to do with the redemption 
of the mortgage, but 
the original owner on certain terms after his right to redeem the 


provides for the restoration of the property to 


mortgage has been extinguished (section €9, Transfer of Property 


and the property has been in execution of the decree, 
It is just the same in the case of proper ached and sold in 
execution of decrees other than mortgage decrees. When the 
property has been sold the judgment-creditor has uo longer -any 
concern with the property. In both cases the only person then 
interested is the purchaser. - It is not until this stage is reached 
that section 310-A comes into operation. In pursuance of the 
policy which dictated its enactment it says that the Owner of tho 
property may even at this stage get back the property, provided he 
at once, that is, within thirty days, pays down not only a sum 
sufficient to pay what tho decree-holder has reulized by the sale, 
but the amount specified in the proclamation of sale as that for the 
recovery of which the sale was ordered, (which may be much more 
than the amount actually realized) and also a sum equal to 5 per 
cent. of the purehase money to be paid to the purchaser as compen- 
sation for his disappointment and any loss that he may. -baye 


d 
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incurred by having his purchase thus set aside. It will be seen 
that the decree-holder cannot suffer, but may benefit, by action 
taken under section 310-A. The purchaser is the only person 
who may suffer, but the Legislature has deliberately imposed 
this risk on him, and he receives compensation. I think it is 
impossible to draw any distinction, either in equity or under 
the terms of the law, between the position of the several persons 
concerned when the property has been sold under a decree in a 
mortgage suit or under a decree in any other suit, and, in my 
judgment, section 312-A applies equally to both classes of debtors. 
This was the view taken by a Bench of this Court of which I was 
a member in Tirwmal Rao v. Syed Dastaghiri Miyah(1), and also 
by the High Courts of Allahabad (Raja Ram Singhji v. Chunni 
Lal(2)) and Bombay (Krishnaji v. Mahadev Vinayak(3)). For 
the reasons stated I am respectfully unable to accept the contrary 
view adopted by the High Court of Calcutta (Kedar Nath Raut 
v. Kali Churn Ram(4)). 


Tn Appeal against Order No. 156 of 1900.—As regards 
the question raised in Appeal against Order No. 156 of 1900, T 
e t of my learned 
n and I entirely concur 


colleague, Sir Bhashyam Ayya 
in his conclusions, that an application under section 89, Transfer 
of Property Act, must be treated as, in effect, an application for 
execution of the decree’ passed under section 88, that it is governed 


- by article 179 of the Limitation Act and that an order thereon is 


appealable as an order passed under section 244, Civil Procedure 
Code. I have nothing to add to his exhaustive argument. 
Buasmvax AvvaxGAm, J.—The questions referred to a Full 
Bench in these three cases are respectively the following :— 
(i) Whether section 310 -A., Civil Procedure Code, is applicable 
to a sale of mortgaged property which has taken place in execution 
of a mortgage decree ; 


(ii) Whether section 311, Civil Procedure Code, is applicable 
to such a sale; 


(1) LLR, 22 Mad., 286. 
(8) LLR., 25 Bom., 104. 
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(iii) Does an appeal lie against an order refusing to make an 
order absolute for sale wpon application made under section 89 
of the Transfer of Property Act. 

T propose to consider these three references in one judgment 
as they all depend in a great measure upon one and the same ques- 
tion, viz., the relation between chapter XIX of the Code of Civil 
Procedure on the ‘execution of decrees’ and chapter IV of the 
Transfer of Property Act on ‘ mortgages of immoveable property.’ 

Dealing with the first two questions together, I am clearly of 
opinion that the provisions of sections 310-A and 311 of the Civil 
Procedure Code are applicable to sales of mortgaged property in 
execution of mortgage decrees even in provinces in which tho 
"Transfer of Property Act is in force. 

The Transfer of Property Act was passed on tho 17th of Feb- 
ruary 1882 and camo into force in this Presidency on tho 1st J uly; 
the Civil Procedure Code was passed on the 17th March and came 
into force on the 1st of June 1882, section 310-A being introduced 
into it by an Amendment Act (V) passed in 1894. Though the 
Transfer of Property Act does not relate to transfer of property by 
operation of law or by or in execution of decrees or orders, yet an 
exception is made in regard to the operation of section 57 and 
chapter IV of the Act [section 2 (d) of the Transfer of Property 
Aet]. It is equally clear that chapter XIX of the Civil Procedure 
Code relates not only to tho execution of simple decrees for pay- 
ment of money, but also to mortgage decrees directing sale of 
immoveable property; and in provinces to which the Transfer of 
Property Act has not been extended, the enforcement and execution 
of mortgage decrees is regulated solely by chapter XIX, Civil 
Procedure Code; sections 223 (c), 295 (c), 320 and 322, Civil Pro- 
cedure Code, directly refer to decrees dir ecting the sale of inmoveable 
property for the discharge of mortgage debts ; and sales in 
execution of mortgage decrees must be conducted only under tho 
provisions of chapter XIX, Civil Procedure Code, and the rules 
which it is obligatory on the High Court to make under section 287 
of the Civil Procedure Code. 

Sections 87, 89 and 93 of the Transfer of Property Act prescribe 
certain rules for the enforcement of decrees in foreclosure suits, 
in suits for sale and in suits for redemption, such rules being, in 
my opinion, supplemental to those prescribed by chapter XIX of 
the Civil Procedure Codo, Speaking generally, I may mention 
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that with the exception of soctions 278 to 284 (1elating to claims 
preferred to or objection made to the attachment of property in 
execution of a decree) and possibly a fow more sections, all the 
other sections are applicable of their own force to the execution of 
decrees on mortgages. Section 649, Civil Procedure Code, places 
this matter beyond all doubt ‘That section extends the rules 
contained in chapter XIX to the execution of any judicial process 
for the sale of property which may be ordered by a Civil Court in 
any civil proceeding. Such provision is made in view to extend 
the provisions of chaptor XIX which relates only to suits, to sales 
which may have to be made by a Civil Court in some proecedings 
other than proceedings in a suit. It is thus obvious that all sales 
which may have to tako place in cxocution of decrees passed in 
suits are governed and regulated by chapter XIX, Civil Procedure 
Code. 

Section 104 of the Thansfor of Property Act empowers the 
High Comt—without making it obligatory ou the High Court to 
do so, as in the case of rules coutemplated by section 287, Civil 
Procedure Code—to make ules, consistent with the Act, for 
* carrying out the provisions? of chapter IV of the Act. No rules 
have yet heen framed in this Presidency under this sectiou—so far, 
at any rate, as Cowts subject to its appellate jurisdiction are 
concerned. But, in my opinion, the rules contemplated by section 
104 cannot affect the question now under consideration, and indeed, 
so far as the Comts subject to the supcrintendonce of the High 
Conrt are concorned, no 1ule could be framed under that section 
inconsistent with sections 810-A and 311, Civil Procedure Code, or 
any other enactment for the time heing in force. Section 104 of 
the Transfer of Property Act must bo read subject to section 15 of 
the Charter Act which provides that the High Cowt shall have 
power to make and issue general rules for regulating the practice 
and proceedings of all Courts which may he subject to its appellate 
jurisdiction, provided that the rules so made are not inconsistent 
with the provisions of any law in foicc, and shall, beforo they are 
issued, have received the sanction of the Governor-General in 
Council or of tho Governor in Council of Madras or Bombay as the 
case may be. If section 104 of the Transfer of Propaty Act were 
construed as enlarging the powers thus conicrred upon the High 
Court, so as to make it competent for the High Court to substitute 
its own rules for those contained in the Civil Procedure Code, or to 
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make rules which are inconsistent with the provisions of the Civil 
Procedure Code, section 104 of the Transfer of Property Act will 
be ultra vires of the Indian Legislature ; for under section 22 of 
the Indian Councils Act (24 & 25 Vici, cap 67) it 18 beyond 
the power of the Governor-General m Council to make any law 
affecting the provisions of any Act passed in tho same session of 
Parliament, and the Indian High Comts Act (24 & 25 Vict, cap. 
104) was passed in the same session as the Indian Councils Act 
(24 & 25 Vict, cap. 67) Section 9 of the Charter Act, no doubt, 
subjects all powers and authority for and in relation to the 
administration of justice, which may be conferred upon the High 
Cowts by Her Majesty’s Letters Patent, to the control of the 
legislative authority of the Governor-General of India in Council. 
But the powcr to make rules for 1egulatmg the practice and pro- 
ceedings of the Subordinate Courts 1s nol couleried upon the High 
Court by lcttes Patent, but by section 15 ot the Charter Act 
itself, and such powu therefore ca m no wav he affected by the 


Indian Legislatwe Ou this pomt T mav 1efer to the decision of jp 


the Calcutta High ( omtim Queen v. Mecies(1) and in particular 
io the followin, cxtract therefrom (at page 112)—“ After con- 
sideration vt this question, L thuk that the 1ncaumg of tho words, 
‘any provisions of any Aci passed in the present sisson ot 
Parliament or hercaiter to be passed,’ 15 provisions m the Act itself 
For instance, there is the qualification of the Judges of the High 
Comt. The Covernor-Genoral m Council has not power to make 
an alteration m that There is an express provision of the Act 
upon the subject Ño also in section 15 thero is a provision givine 
to the High (‘omt superintendouce over the Courts which are 
subject to its appellat»? junsdictiou. That agam is a provision in 
the Act which cannot be affected or altered by the Governor- 
General in Council. But L am of opmuon that the words * provi- 
sions m the Act’ do nob apply to what is not in the Act itself, but 
only in the Letters Patent which the Act authorises to be issued, 
and which can only be said io be a ‘provision of tho Act? by 
relation—by what 1s rather a forced construction, namely, that as 
the section says that the Courts shall have all the jurisdiction which 
shall be given by the Letters Patent, whatever is given by them 
becomes fixed, and is in the same state as if the words in the 


(1) 14B.LR , 106 at p, 112, 
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Letters Patent had been m the Act itself. I thmk that was not Starr- 
the intention of the Legislature and what has occurred subse- "Pra 
quently confirms me in that opmion " Section 15 of the Charter T 
Act also empowers each of the High Courts to prescribe forms Paxttrt, 
for every proceedings in the Subordinate Courts for which it as 
shall think necessary that a form he provided; and the proviso 
that they shall not be inconsistent with the provisions of any 
law in force is equally applicable to them. But section 644, 
Civil Procedure Code, subjects the forms set forth in the fourth 
schedule thereto to tho power conferred on the High Court by 
section 15 of the Charter Act 
Section 104 of the Transfer of Yroperty Act docs not, in my 
opinion, primarily contemplate the making of 1ules fo the execu- 
tion ot decrees passed under chapter IV ot the Act, such rules 
being already provided for by chapter XIX of the Civil Procedure 
Code, supplemented as they are by sections 87, 89 and 93 of the 
Traustu oí Property Act What the section contemplates is the 
making ot rules for * carrymg out the provisions? m the chapter 
Section 55 provides that all peisons having an interest in the 
property comprised in the mortgage must be joined as parties to 
any suit relating to such mortgage. But the sections rclatmg to 
d. toreclosme, sale and redemption do not provide for successive 


redemptions aud foreclosures aud tor the adjudication and enforce- 
ment ol the nights of puisne mortgagees and of oth.r persons 
£ having an mterost m the property comprised in the mortgage who 
E are jomed as parties to the sut No inconsiderable number of 
moitgages on which suits are brought aro 16ally * anomalous mort- 
gages’ and adequate provision is not made in the chapter for 
E dealing with such suts anu for working ont the rights and liabili- 
ties flowing thorefrom. The rule-making power conferred on the 
High Court by section 104 is, in my opinion, principally intended 
to regulate the procedure to be adopted for carrying out these 
and sunilar provisions contained in the chapter. The wording of 
section 104, however, is sufficiently wide to authorize also the 
making of rules tor more effectually onforcing decrees that may be 
passed under the chapter; but such rules may supplement the 
provisions of chapter XIX, Civil Procedure Code, provided they ` 
are not inconsistent with them, but cannot supersede them. 
With all deference I am unable to concur in the Full Bench 
decision of the Caloutta Iligh Court in Kedar Nath Radi 5 Kali j 
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Churn Ram(1) in which it was held that section 310-A, Civil 
Procedure Code, was not applicable to a sale of mortgaged prop- 
erty in exccution of a decree ordering sale thereof. In that 
decision the learned Chief Justice gocs so far as oven to doubt 
whether a rule under section 104 of the Transfer of Property Act 
extending section 310-A, Civil Procedure Code, to such a sale 
would not be invalid as being inconsistent with the Transfer of 
Property Act. The whole reasoning proceeds upon the assump- 
tion that section 104 would not have been introduced into the Act, 
if the provisions of the Civil Procedure Code for the execution of 
decrees were applicable to sales of mortgaged property in execution 
of decrees passed under the Transfer of Property Act. The High 
Court of Calcutta appears to havo framed rules simply extending 
specified sections of chapter XIX, Civil Procedure Code, to sales 
of mortgaged property. At the time when such rules were 
framed, section 310-A had not been enacted. If it had been pro- 
vided by section 104 of tho Transfer of Property Act, that it 
would be competent for a High Comt to oxtend all or any of the 
sections of chapter XIX of the Civil Procedure Code to sales of 
mortgaged property, that might, by implication, amount to a 
logislative declaration that chapter XIX in itself was not appli- 
cable to such sales. But that is not how section 104 is famed, 
What the High Court of Caleutta has done is not to make rules 
but to extend specified sections of the Code of Civil Procedure to 
them. The argument that the application of section 310-A, Civil 
Procedure Code, to the setting aside of a sale of mortgaged prop- 
erty is really to extend the time for redemption and thus to 
violate the provisions of the Transfer of Property Act is far from 
conclusive, When an onder for salo is passed under section 89 of 
the Transfer of Property Act,—and a sale could take place only 
after such order—the iight of redemption aud the security are 
both extinguished, and the property is soll unincumbered by the 
mortgage, like any other property of the judgment-debtor which 
has not been mortgaged as security for the decree debt. The 
judgment-debtor, therefore, by being allowed the statutory benefit 
of section 310-A is not allowed to redeem the property from the 


not comprised in the mortgage, to rescind the sale and that only 


(1) TLR, 25 Cale, 703, 
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on condition of paying compensation for such rescission to the 
auction purchaser, viz., 5 per cent. of the purchase money. 

The application of section 310-A. to such a sale—ordered under 
chapter IV of the Transfer of Property Act but conducted and 
carried out under chapter XIX, Civil Procedure Code—can no 
more be regarded as extending the time for redemption of a 
mortgage than the application of section 291, Civil Procedure 
Codo, under which any sale ordered under section 89 of the Trans- 
fer of Property Act may be adjourncd from time to time and in 
fact stopped, if before the lot is knocked down the mortgage debt 
and costs are paid mto Court The question as to whether 
sections 310-A, 291 or other similar sections in the Code of Civil 
Procedure are, or ate not, consistent with the provisions of the 
Transfer of Property Act will be material only if it is proposed 
to make rules under section 104 of the Transfor of Property Act 
embodying the provisions of thoso sections of the Civil Proceduie 
Code on the assamption that those sections in themselves are, 
by virtue of section 104 of the Traasfer of Property Act, rendered 
inapplicable to sales in execution of mortgage decrees passed 
under chapter IV of the Transfer of Property Act. But in the 
view that those sections are in themselves applicable to such sales 
and that section 104 of the Transfer of Property Act does not 
render them inapplicable, the question as to their being con- 
sistent or otherwise with the provisions of the Transfer of Property 
Act is immaterial If in any particular there be a real inconsist- 
enoy between the provisions of the Transfer of Property Act— 
which was passed on the 17th February and came into force on 
the Ist July 1882—and of the Civil Procedure Code—which was 
passed later on the 17th March, but came into force earlier on 
the 1st June 1882—it may admit of some doubt as to which 
should prevail. That, in passing the Transfer of Property Act, 
it was the policy of tho Legislature that the Act is not to 
operate as repealing by implication the provisions of any 
enactment, is expressly declared in section 2 (a), and so far as 
section 810-A is concerned— which was enacted only in 1894— 
there can be no manner of doubt that that must take effect even 
if it be inconsistent with the provisions of the Transfer of 
Property Act. 

Tae reasoning on which the above Full Bench decision of {the 
Calcutta High Court is based, if not its authority, is very muck 
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Mairi. Shaken by the decision of a Division Bench of tho same Court in 
Moro Dakshina Mohan Roy v. Srimatt Basumati Debi(1). 
NN QURE Tt has been held by this Court as well as hy the High Courts 
Panni, of Bombay and Allahabad that section 310-A is applicablo to * 
“ sales of mortgaged property m exeontion of mortgage decrees ) 
(Tirumal Rao v Syed Dastaghiri Miyah(2); Kishnay y Vahadeo | 
Vinayak(3); and Raya Ram Singh) v Ohunui Lal(4). Several 
decisions (Berj Mohun Thaloor v. Rat Uma Nath Chowdhry(5) 
and Mahomed Meera Ravuthur v Suvvasi Vyaya Raghunadha 
Gopalar(6)) have proceeded upon the assumption that section 311 ix 
applicable as well to sales of mortgaged property as to sales in 
execution of simple money decrees T sea no reason whatever to 
depart from these decisions and to adopt the view taken by the 
Fuil Bench of the Calcutta High Court. 

As regards the reterence made in Appeal agamst Order No. 156 
of 1900, [am clearly of opinion that an appeal does he from an 
order refusing to make an order absolute in pursuance of a decree 
for sale passed unde section 39 of the Transfer of Property ` 
Act A decrec passed under section 88 o! the Transfer of Property 4 

, Act, either under paragraph 1 or paragraph 2 thereof, fulfils in * 
every respect the fist part of the definition of * decree’ as given m 1 
the Civil Procedure Code, viz , * decree means tho formal expression 
of an adjudication upon any 1ight claimed or defence sot up in a 
Civil Court, when such adjudication, so fai as regards thé Court 
expressing 1t, decides the smt or appeal’ This corresponds to 
what—unless there is something to show an mtention to uso the 
words in a more extended sense—in law is regarded, in ats strict 
and proper meaning, as a ‘ final judgment,’ that is, ‘a judgment 
obtained in an aétion by which a Previously existing liability 
of the defendant to the plaitif is ascertamed or established, 
(per Cotton, LJ, m Es parte Clnery(7), In the same ease 
Bowen, LJ., in expressing his concurrence with Cotton, LJ, 
observed as follows :-—* I think that a garnishee order absolnte is 
not a ‘final judgment.’ There is an mherent distinction between 
‘orders’ and ‘judgments, lt ıs true that certain acts of 
Parliament have given to ‘orders’ the effect of 


‘judgments,’ 


(1) 4 Cale W.N., p 474, at pp 479-480. — (2) IL Ru 22 Mad , 286 
4 (8) LL.R, 25 Bom, 104. (4) TLR, 19 AIL, 205 
(5) LEB. 19 1 A, 154; I L.R., 20 Calo, 8. » 
(9 LR,?LA,Y;ILR,29Ma3,297. — (y) LR, 12 QBD, 342 ab-p 345 
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but the distinction between them remains. The words ‘final 
qudgment? having, then, a proper professional meaning, when, 
they are found in a section of an Act of Parliament defining 
acts of bankruptcy, thev should be as strictly constined as if 
they occurred in a section which was defining a misdemeanour, 
because the commission sf an act of hankruptey entails disabilities 
on the person who commnts 1t” (vide also Smith v. Davres(1)). 

The Civil Procedure Uode contemplates but one ‘decree’ in a 
suit, ın the above sense, and 1} nowhere contemplates the passing 
of a ‘preliminary decree’ as distinguished from a ‘final decree’ 
or of a‘ decree mse as distinguished from a ‘ decree absolute’ (vide 
sections 913, 215, 215-A, 265 and 396) Sections 213, 215 and 
215-A empower the Court, ‘before making 1ts decree’ 1n the classes 
of suits therein referred to, to order that accounts be taken In 
the case of a suit for the partition of an estate paying revenue to 
Government, the Court passes but one decree and that isa decree 
directing the partition. It is then transferred to the Collector tor 
making the partition according to the law, if any, regulating such 
partition (section 265) No further decree is passed hy the Court. 
In the case of a suit for partition of immoveable property not 
paying revenue to Government there is to be also but one decree ; 
but, before making that decree, the Court may appoint a commis- 
sioner to submit a scheme for effecting the partition (section 396) 
There is, in the section, no reference made to a ‘preliminary 
decree’ All that the section enjoins is that the Court ‘after 
ascertaining the several parties interested in’ the property, of 
which a partition is sought ‘and their several rights therein, may 
issue a commission,’ &o 

The second part of the definition of ‘decree’ m the Civil 
Procedure Code enlarges the first part of the definition by 


"including therein * an order rejecting a plaint, or directing accounts 


to be taken, or determining any question mentioned or referred. to 
ın section 244, but not specified in section 588. But for this 
enlargement of the definition of ‘decree’ the right of first and 
second appeals would, under sections 540 and 584, Civil Procedure 
Code, be restricted only to ‘final adjudication’ of a suit corre- 
sponding to a ‘final judgment’ in its strict and proper sense as 
explamed in Ex parte Ohnery(2) already quoted. The effect of 


(1) L.R, 31 Oh.D, 595 
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the enlargement is to extend such right of first and second 
appeals to ‘ orders directing accounts to be taken’ prior to final 
adjudication and to all orders subsequent to adjudication, which 
orders are passed under section 244, Civil Procedure Code, to give 
offect to or carry out the adjudication. An order rejecting a 
plaint is also thus made subject to a first and second appeal, 

The scheme of the Civil Procedure Code is clear, namely, that 
there is to be only one decree in the suit, corresponding to the 
first part of the definition, and that all ‘ orders’ subsequent 
thereto, relating to the execution of such decree, determining any 
question mentioned or referred to in section 214 are also to be 
treated as ‘ decrees’ for purposes of appeal, as also orders rejecting 
a plaint or directing accounts to be taken in the conrso of a suit, 
The adjudication of the swt in the sense of ‘final judgment 
therein is reached when the ‘decree’ according to the first part of 
the definition is passed: but the suit terminates only when such ^ 
‘decreo’ is fully effectnated and all proceodings in execution 
thereof are * proceedings in suits’ (vide explanation to section 647, 
Civil Procedure Code) and until the final judgment (decree) is 
satisfied the cause is still pending (Salt v. Cooper(1)) and the 
action is not dead (Collunson v. Jeffery (2)). 

As regards Form No, 129 in the fourth schedule to the Civil 
Procedure Code, which is headed ‘final decree for foreclosure’ 
and which by scction 87 of the Transfer of Property Act was 
amended by substituting ‘decree absolute’ for ‘final dece, T 
may mention that in the boly of the form referenco is made to 
‘the order made in this suit on tho day of last and the 
period of six months has elapsed since tho said day of last’ 
Tt will fhus bo seen that the form is not technically aceurate ; 
what is referred to as ‘ order’ in the body of the form is technically 
and in reality a ‘decree? passed under and referred to as such in 
section 86 of the Transfer of Property Act. I may add that, 
according to the English law and practice, the heading of the 
form ought to be * order absolute for foreclosure? and not ‘final 
decree for foreclosure.’ I fully concur in the following criticism 
of this amendment by Macpherson in his‘ Law of Mortgage in 
India’ [7th edition, page 695, note (4)]—" The amendment of 
the heading of Form No. 129 of schodule IV of the Civil 


(1) L.R., 16 Oh.D , 544 at p. 551, (2) [1896] 1 Ch., 644 aë p. 646, 
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Procedure Code made by this paragraph seems hardly correct. Matti. 
This Act nowhere refers to a * decree absolute,’ though the second pr bs 
paragraph of this section provides for the passing by the Court of N ERN 
an order that the defendant be debarred absolutely of all right to Pawrtonv, 
redeem the property If any amendment of the heading of the xd 
form appended to the Code was necessary, it should. it is Submitted, 
have substituted tho words ‘order absolute’ for “decree final,’ 
In England also it may be observed, a foreclosure 1s made * final,’ 
*«€ , absolute, by an order, not by a decree (Seton on * Decrees,’ 4th 
edition, page 1089) " Dr, Ghose in his Tagore Law Lectures on 
the * Law of Mortgages in India’ (3rd edition at page 898) m 
notiemg this amendment of the heading of Form No 129, Civil 
Procedure Code, observes :—< Tt muy be noticed that the amond- 
ment in the last paragraph (of section 87) is not very felicitous 
The term ‘decree absolute’ should strictly be < order absolute’ ; 
as foreclosure is made final by an * order’ and not by a ‘decree.’ ” 

Forms, and much less the headings of torms, cannot control 
the construction of the Act and an amendment oi 
of a form by an Act will really carry no greater 


H 


I may add that in the body of the form 
have been substituted for ‘ order? 
ecrees 

unde: the Transfer of Property 

to depart from the scheme 


' decree for foreclosure’ 
Act and thereafter of a « 


‘order absolute for 
And thus sections 86 
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vil Procedure Code and 
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provided for the passing of a‘ preliminary decree’ corresponding 
to section 92 of the Act, and, in accordance with the English 
Chancery law and practice, ‘for the suit standing dismissed and 
the plaintiff being foreclosed of all right to redeem’ (corre- 
sponding to section 93 of the Act) in default of payment, within 
the time fixed, of the amount found due. In the subsequent 
editions of the Bill the provision for the dismissal of tho suit 
in default of payment within the time fixed was dropped 
that for tho passing of an order absolutely debarring th 
plaintiff of all right to redeem being alone retained. So far 
as section 88 is concerned, in which the decree is for sale of 
the property mortgaged, whether the same be passed in a suit for 
sale, or in lieu of foreclosure in a suit for foreclosure, the matter 
is free from any difficulty, and whatever doubt there may possibly 
be as to the nature and scope of an order absolute for foreclosure 
under sections 87 and 93, none such exists in regard to an order 
absolute for sale under section 89, which is the matter immediately 
under reference. J'orm No. 128 (fouith schedule, Civil Procedur: 
Code) 1s the form of a decree for sale as prescribed by section 8* 
of the Transfer of Property Act, and there is no form given for 
an ‘order absolute for sale’ corresponding to the so-called ‘ decree 
absolute for foreclosure’ (Form No. 129). The English form 
corresponding to Form No. 128, Civil Procedure Code, is Form 
No, 12 (Sale in Default of Payment) in Seton on ‘ Judgments 
and Orders? (5th edition) on page 1587. In Seton, as in the 
Civil Procedure Code, there is no distinct form for an ‘order 
absolute’ for sale. In the form in Seton, liberty is reserved tc 
apply at Chambers, for directions to effect the sale (vide Annual 
Practice for 1902, volume I, page 764, order 55, rule 2, clause 
14). 

Under the Transfer of Property Act, an order for sale 1s 
obtained under section 89, in default of payment by the mort- 
gagor of the decree amount within tho time specified in the decree; 
on the passing of such ordor, tho security as well as the mortgagor’s 
right to redeem are both extinguished and the sale is conducted 
under the provisions of the Civil Procedure Code as in the ease of 
a simple money decree, in execution of which the proporty ordered, 
to be sold had been attached, and the ‘security’ of the decree- 
holder as mortgagee of the property is preserved by the dearee by 


giving him against the sale-procecds, ‘the same right as he had, H 
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against ’ the property sold. Mr. Macpherson, in commenting upon 
the effect of the mortgagor’s right to redeem as well as the security 
being extinguished by the passing of an order absolute for sale, 
explains it as follows, and I fully concur in the same—-(Macpher- 
son—‘ Law of Mortgage in British India '—7th edition, pages 
697-98 )— As on the passing of an order absolute for sale, tho 
defendant's right to redeem and the security are extinguished, it 
is clear that the defendant cannot redeem the mortgage after tho 
Passing of such an order. And if tho effect of this were that the 
defendant could not pay off the amount due after an order for sale 
had been passed, this provision would be most inequitable, for 1t 
would amount to this, that a mortgagor who was willing to pay 
the amount of his debt would be absolutely prohibited from doing 
80 and that a Court would be compelled to sell a property in order 
that a mortgagee might receive payment of that which the 
mortgagor was before, and at the time of the sale, perfectly ready 
and willing to pay him. It is submitted, however, that, though 
the effect of the provision no doubt is to extinguish the mortgagor’s 
right to redeem, he still has the same right as any other judgment- 
debtor has, to pay off the amount of his debt at any time before 
actual execution, that is, before the property is sold. In othex 
words, though he may not, after the passing of an order absolute 
for sale, pay the money as a mortgagor, he may do so as a 
judgment-debtor. There seems to be nothing in this view which 
is inconsistent with the section, and, as it favours equity itis one 
which, it is submitted, may well be adopted. Further, as on the 
passing of an order absolute for sale, the security is extinguished, 
the mortgagee’s interest in the property must then also come to an 
end. The effect of this must, it is submitted, be that the entire 
ownership of the Property reverts to the mortgagor, for after the 
mortgagee’s interest in the Property is extinguished there is nothing 
to limit the full ownership which is vested in tho mortgagor. In 
the event, therefore, of the mortgagor paying off his debt after 
such an order as above suggested, no retransfor of the Property by 
the judgment-creditor to the judgment-debtor would appear to be 
necessary, inasmuch as the full ownership of the property reverted 
to the judgment.debtor When the order absolute for sale was 
made," 
The absence of a provision in section 89 corresponding to the 
Proviso to sections 87 and 98, empowering the Court to postpone 
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thom time to time tho day fixed in the decree for payment of the 
mortgage mousy, is because the mortgagor under the provisions of 
the Civil Procedure Code is given liberty to arrest the sale by 
payment before the lot is knocked down, and there is no need for 
a reconveyance by the mortgagee, inasmuch as, on the passing of 


an order absolute for sale under section 89, the mortgage security 
was extinguished aud the ownership reverted to the mortgagor hy 
operation of law Though the absence of a proviso to section 89, 
empowering the Court to postpone the dav appointed in the decree 
for payment of the amount will not really prejudice the mortgagor 
—the judgment-debtor—if the mortgagee should obtain an order 


Say 


absolute for sale, yct if the mortgagee, as he might in some cases, 
does not choose to do so, the mortgagor will be unable, so far at 
anv iate as the Transfer of Property Act goes, to obtain recon- 
veyance of the property by exercising his mght of redemption on 
payment after the day appointed. It would, therefore, have been 
better if the proviso tor postponing such day. which finds a place 
m sections 87 and 93, had also becu added to section 84 

Ifthe decree for sale passed under section 88 of the Transfer 
of Property Act has only to be executed under the provisions of 
chapter XIX of Civil Procedure Code, section 89 of the Transfer 
of Property Act, might at first sight seem superfluous, Without 
saying that section 89 is absolutely necessary in the sense that, but 
for it, decroes passed under section 88 could not be executed—for 
moitgage decrees passed prior to the Transfer of Property Act 
were being executed under the provisions of the Civil Procedure 
Code—sectiou 89 serves two purposes. Under the Civil Procedure 
Code it is only property that had been attached that could be į 
ordered by the Court to be sold (vide section 284). Hence it was || 
that, prior to the passing of the Transfer of Property Act, and in 
this Presidency even for some years after it, mortgage decrees used 
to be executed by first attaching the mortgaged property referred , 
to in the decree and then obtaining under section 284, Civil | 
Procedure Code, an order for sale, the result of which was that 
claims to the mortgaged property preferred by strangers used te’ 
be entertained and summarily adjudicated upon under the claim? 
sections of the Civil Procedure Code. This defect in the Owil; 
Procedure Code, by reason of which a difficulty might be ri 
that an order for sale of the mortgaged property which had 
been attached could not be óbtained under its provisions, N 


k 
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romedied by section 89 of the Transfer of Property Act. Another 
important purposo served hy section 89 is to extinguish the scourity 
and the correlative right of redemption, so that the decree may be 
executed as a money decree in respect of the mortgaged property 
ordered to be sold, and the property he sold as if the mortgagor— 
the judgment-debtor—were the owner thereof, uninoumbered by 
the mortgage in question, thus obviating the necessity for exten- 
sion of the time fixed for payment under section 88 as in the case 
of decrees for foreclosure or redemption. 

Jn my view, section 89 operates as a provision supplemental 
to chapter XIX of the Civil Procedure Code, so that a mortgage 
decree passed under section 88 of the Transfer of Property Act 
may be executed on a scientific basis, and the application to the 
Court for an order absolute for sale is nothing but an application 
under section 235, Civil Procedure Code, to work out in execution 
proceedings (Sri Rajah Papamma Rao Bahadur v Sri Vira Pratapa 
Korkonada(1), Maharajah of Bharatpur v. Ram Kanno Dei(2), 
Harendra Lal Roy Chowdhry v. Maharani Dasi(8)), the decree 
passed under section 88 of the Transfer of Property Act. In all 
these three cases the Judicial Committee of the Privy Council refer 
to the enforcement of the conditional directions contained in the 
decree passed under section 88 of the Transfer of Property Act as 
“execution ’ of the same, and in the last of them, the order absolute 
passed by the original Court under section 89 is referred to by the 
Judicial Committee as the granting of ‘execution of the decree to the 
full amount.’ Section 89 is silent as to the contents of the applica- 
tion, whether it should be verified or not, and notice thereof given 
or not to the judgment-debtor, because these matters are fully 
Provided for by sections 235 and 248, Civil Procedure Code 
A reference to the particulars given by section 235 will show that 
an application for an order absolute for sale under section 89 of the 
Transfer of Property Act must contain all such particulars, 
Particular * i ’ after specifying certam roliefs which may be applied 
for, concludes * or otherwise as the nature of the relief sought may 
require.’ In the case of a mortgage decree as such under section 
88 none of the relicfs specifically mentioned in * j? can be applied 
for, and the ‘other’ ielief to be applied for will be an order 


(1) LR, 23 14, 32 at p 35, TLR, 19 Mad, 210 at p. 268, 
(2) LR, 814,35, TL, 23 an, 181 
(3) LR, 28TA, 89, LLR, 28 Calo, 557 at p 565, 
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absolute for sale of the mortgaged proporty. Whether or not 
notice of this application is to be given to the judgment-debtor or 
his legal representative will depend on the provisions of section 248, 
Civil Procedure Code (Tarapada Ghose v. Kamini Dass(1). The 
order of the Court under section 89 should Le io sell either the 
whole of the mortgaged property, or only a sufficient portion 
thereof specifying such portion in tue order. Under section 286 
the sale will have to be conducted by an officer of the Court and 
made by public auction. As soon as the order for sale is passed, 
the duty devolves upon the Court to issuc and publish a proclama- 
tion of the intended sale under section 287, Civil Procedure Code, 
and the sale will have io be conducted and completed in the 
manner provided by the subsequent sections, a warrant of sale | 
being issued to an officer of the Court in the form prescribed by — | 
Form No. 145 of the fourth schedule to the Civil Procedure Code, | 

That an application under section 89 of the Transfer of Prop- 
erly Act for an order absolute for sale is only an application for 


* leave to issue execution’, is also in conformity with the execution 
chapter containing the rules framed under the Judicature Act 
under Order No. 42. Rule 9 runs as follows:—‘ Where a 
judgment or order is to the effect that any party is entitled to any 
relief subject to or upon the fulfilment of any condition or contin- 
gency, the party so entitled may, upon the fulfilment of such 
condition or contingency, and dernand made upon the party against 
whom he is entitled to relief, apply to the Court or a Judge for 
leave to issue execution against such party. And the Court or 
Judge may, if satisfied that the right to relief has arisen according 

to the terms of the judgment or order, order that execution issue 
accordingly, or may direct that any issue or question necessary for 
the determination of the rights of the parties be tried in any of 
the ways in which questions arising in an action may be tried.” 
(Annual Practice, 1902, volume I, page 571.) Tho judgment 
or decree passed under section £8 of the Transfer of Property Aot, 
in so far as it orders sale of the mortgaged property in default of / 
payment within the time fixed in tho decree, is a judgment subject | 
to a condition or contingency as defined in the above rule, and | 
an application to enforce tho judgment (vide section 280, Civil); 


(1) 6 Calo, VN, Appx. xiva, 
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on the ground that the condition or contingency has happened 
is nothing but an application for leave to issue execution against 
the mortgagor—the judgmont-debtor—as provided in the above 
Tule, and the applicant affords proof that the condition or contin- 
gency has happened, cutitling him absolutely to an order for sale, 
by verifying his petition which is presonted under sections 89 of 
tho Transfer of Property Act, and 235, Civil Procedure Code. 

Under section 223, Civil Procedure Code, a decree passed 
under section 88 of the Transfer of Property Aet may be sent for 
execution, under the provisions therein contained, to some other 
Court and, in my opinion, it may be so sent either before or after 
the order for sale is passed under section 89. In the latter case, 
such order should, under section 224 (e), Civil Procedure Code, 
accompany a copy of the decree sent for execution ; in the former 
ease the Court to which the decroe is sent for execution has, under 
section 228, the same powers in exeouting such decree as if it had 
been passed by itself and its orders in executing such decree are 
subject to the same rules in respect of appeals as if the decree had 
been passed by itself. If the Court, to which a deoree passed 
under section 88 of tho Transfer of Property Act is sent for 
execution, is by fiction of law to be deemed the Court which 
passed the decree itself, the order for sale under section 89 can of 
course be passed by that Court itself and need not be passed by 
the Court which in fact passed the decree, either as a Court of 
First Instance or as an Appellate Comt. 

That section 89 of the Transfer of Property Act does not 
contemplate the passing of a ‘ decree absolute by maki ng absolute 
the decree which was passed only conditionally under section 88, 
is placed beyond all doubt by the fact that the conditional deeree 
in favour of the defendant—the mortgagor—against the plaintift— 
the mortgagee—is not required to be made absolute by an applica- 
tion to be made by the defendant—the mortgagor—under section 
89. In every decree passed under section 88, the defendant on 
payment, on or beforo the date fixed in the deoree, of the amount 
found due and declared, is entitled to a recovery from the plaintiff 
of all documents relating to the mortgaged property, to a recon- 
veyanco of the property and, if necessary, to be put into possession 
of it. The defendant on fulfilling the condition of payment is of 
course entitled to the above reliofs by executing the deoree, «ind, 
if so, why is section 89 of the Transfer of Property Act 
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silent about any order absolute, at the instance of the defendant, 
for all or any of these reliefs? The reason is that the sections of 


Livoawearr the Civil Procedure Code relating to the enforcement of decroos for 
iie gens delivery of chattels or of immoveable property or for the execution 


of conveyances are ample in themselves and may be carried out 
without the aid of a supplemental provision in section 89 of the 
Transfer of Property Act, as in the case of an order for sale of 
moitgaged property. [ have already suggested the probable 
reason for this supplemental provision in section 89 of the Transfer 
of Property Act in regard to an order for sale of mortgaged 
property. Be this as it may, the scope and object of section 
89 is not to convert a ‘decree mesz? passed under section 88 
into a‘ deoroo absolute,’ or a ‘preliminary decree’ into a ‘final 
decree’ If that were the object, it is inconceivable that it would 
be carried out only so far as the decree n:s: or preliminary decree 
is in favour of the plaintiff and not in so far as it isin favour 
of the defendant and every decree under section 88 is necessarily 
of this dual nature ‘I'he decree passed under section 88 is the 
only and the final decree in the suit and section 89 is only a 
supplemental provision for the effectual execution on a scientific 
basis, of such decrce, in so far as it is in favour of the plaintiff, 
no such supplemental provision being considered necessary for 
the execution of the decree in so far as xt is in favour of the 
defendant 

That the iramer of the Transfer of Property Act steadily and 
distinctly kept in view the difference between a ‘decree’ and an 
‘order,’ though such order may have the force of a deeree, :e., 
the difference between ‘decree’ according to the first part of its 
definition in the Civil Procedure Code and ‘decree’ according to 
the second part of the definition, is significantly brought out by 
section 90 of the Transfor of Property Act immediately following 
section 89. That section provides for the Court passing a decres 
(not an ‘order ?) against the judgment-debtor, for tho recovery of 
the balance of the mortgage debt remaining due after payment to 
the mortgagee of tho not proceeds of the sale of the mortgaged 
property. Such decree will have to be executed under the 
provisions of the Civil Procedure Code as a simple decree for 
money, and the object of the section is to obviate the necessity of 
the mortgagee having to bring a fresh suit on payment of the 
institution fees—and that, in most cases, probably in a Court 
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different from that which passed the mortgage decree or is exe- 
cuting it—to recover the balance of tho debt from the mortgagor, 
on his covenant to pay. If, in the original snit itself, the 
mortgagee had included a personal claim against the mortgagor 
for payment of the mortgage debt and obtained a decree for 
payment of the debt ‘personally? [Dymond v. Croft(1); Farrer 
v Lacy, Hartland & Co.(2), per North, J.; Bissett v. Jones(3) ; 
Fisher on ‘ Mortgages,’ 5th edition, paragraphs 806 and 990] and 
also a decree under section 88 of the Transfer of Property Act for 
sale of the mortgaged property, there would be no necessity for his 
applying under section 90 fora fresh decree after the proceeds of 
the sale of the mortgaged property have proved insufficient to 
satisfy the debt Dut there may be cases in which, with reference 
to the provisions of sections 16 and 17, Civil Procedure Code, the 
mortgagee would be unable to include both claims in one and the 
same suit, by reason of the cause of action not having arisen or the 
defendant not residing within the territorial jurisdiction of the 
Court having jurisdiction ovor the mortgaged property. In such 
a case, under the ordinary law, he will have to bring a separate 
suit in the Court within whose jurisdiction the cause of action on 
the covenant to pay has arisen or the mortgagor is residing, for 
enforcing his claim against the mortgagor personally, and that 
only if, under section 43, Civil Procedure Code, he obtained the 
leave of the Court in which the first suit was instituted, to reserve 
his personal remedy against the mortgagor. Section 90 of the 
Transfer of Property Act substitutes an application for a separate 
suit and thus enables the mortgagee to steer clear of the processual 
difficulties arising under sections 17 and 48, Civil Procedure Code, 
and obtain, on application made to the Court exeonting the 
mortgage decree, a personal decree for payment of the balance 
due, Such application should, however, be regarded as an 
application for execution ot the mortgage decree and therefore 
governed by the law of limitation applicable to the execution of 
the mortgage decree. But the application would be infructuous 
under section 90 of the Transfer of Property Act unless the 
mortgagee’s personal remedy against the mortgagor is also not 
barred by the general law of limitation. The decree under 


(1) L.R, 8 Cb.D, 512 at p 510. (2) L.R., 25 Ch.D., 636 at pp. 648, 644, 645, 
(3) L R., 82 Ch. D., 635 at p. 697. 
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section 90 being virtually a decree in a suit in the form of an 
applioation— which application is made in pursuance of a prayer in 
the plaint [vide Form No. 109, paragraph 3 (c), fourth schedule to 
tho Civil Procedure Code]—its execution will bo governed by 
article 179 of the Indian Limitation Act and the mortgagee will 
have to make a separate application under scction 235, Civil 
Procedure Code, for excoution of this fresh or supplemental 
decree. 

With all deference, I am compelled to dissent from the view 
taken by the Calcutta High Court in more cases than one (Ajuda 
Pershad v. Baldeo Singh(1) and Tara Frosad Roy v. Bholodeb 
Roy(2)) that an application for an order absolute for sale under 
section 89 of the Transfer of Property Act is not an application 
for the execution of the decree passed under section 88, that there 
is no period of limitation prescribed for such application, that the 
decree passed under section 88 is only a preliminary decree or a 
decree nisz, and that the order passed under scction 89 is a final 
decree or decree absolute. I enthely agree with tho deeisio 
the Bombay and Allahabad High Couits that an application up a 
section £9 is an application for execution of the decree ptifio 
under section 88, that it is governed by article 179 of the Limit, 
tion Act and that an order thereon is appealable as an order 
passed under section 244 (c), Civil Procedure Code (Oudh Behari 
Lal v. Nageshar La(3); Chunm Laly Harnam Das(4); Bhagawan 
v. Ganu(5)). In Bhagawan v. Ganu(5) Parsons, J. (Acting Chief 
Justice) forcibly observes as follows—and I fully adopt his observ- 
ations. Referring to an appheation made under section 80 of 
the Transfer of Property Act he observed:—'* If the Subordinate 
Judge had avoided technicalities and treated it as what it really 
is, namely, an application to the Court for an order for the sale of 
mortgaged property, all his difficulties would have disappeared. 
There is no particular magic in the word ‘absolute’ and it is not 
necessary that the application for the order should state the Act 
or the section thereof under which it is made.” 

I do not think it necessary to refer to the arguments addressed 
‘by way of analogy on sections 80, 87, 92 and 98 of the Transfer 


(1) LL Ry 21 Calc , 818, (ILE, 22 Cale, 931. 
(3) LLB., 13 AIL, 278 (4) TLR, 20 AIL, 802, 
(5) LLB, 93 Bom, 644 at p. 051. 
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of Property Act, and to the various decisions that were cited 
bearing upon decrees and orders passed under those sections, In 
the view I take of the matter, I regard the provisions mado in 
paragraphs 1, 2 and 3 of section 87 as provisions for enforcing or 
executing the decrce for foreclosure passed under section 86 and 
the provisions in paragraphs 1, 2, 3, 4 and 6 of section 93 as 
provisions for enforcing the decree for redemption passed under 
section 92 of the Transfer of Property Act, But itis unnecessary 
to elaborate my view in regard to these decisions with reference to 
the English Chancery practico, and decisions, English and Indian, 
or express any decided opinion—especially as a reference has 
recently been made to a Full Bonch for a reconsideration of certain 
decisions of this Court, which were strongly relied upon, in which 
it has been held that, notwithstanding that a decree for redemp- 
tion of a mortgage has been passed, yet subsequent suits for 
redemption of the same mortgage could be maintained, if no order 
absolute for foreclosure had been passed in the meanwhile. I 

may, however, mention that I entirely dissent from more than 
one decision of this Court (Vallabha Valiya Rajahv. Vedapuratt(1) ; 

Narayana Reddi v. Papayya(2) ; Elayadath v. Krishna(8)) in which 

it is assumed and held that the time fixed for payment in a decree 

for foreclosure or for redemption cannot be Postponed under tho 
proviso to section 87 or 93 of the Act on the application of the 
mortgagor, unless ho makes such application m answer to an 
application by the mortgagee for an order absolute for foreclosure, 
which application by the mortgagee can necessarily be made only 
after the expiration of the time fixed for such payment. The 
proviso contomplates * Postponement’ of such day and I am clearly 
of opinion that the mortgagor can apply, and should ordinarily 
apply, for postponement, before the mortgag 


gee applies for an 
order absolute for foreclosure after the expiration of the timo so 


appointed, though according to decisions both in England and 
here the time appointed may also be retrospectively postponed and 
extended even on an application mado after the day appointed, 
Every such order of Postponement is pro tanto within the meaning 
of section 244 (c), Civil Procedure Code, an order relating to the 


stay of execution of the decree (Hulas Rar v. Pirthi Bingh(4) ; 
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Rahima v. Nepal Ra(1). Until the mortgagee obtains an ordor 
absolute for foreclosure the action will be pending, though final 
judgment has been given, and it will be competent to the Court 
executing the decree on application made by the mortgagor, for 
good and sufficient cause, to extend the time for payment, whether 
such application be made before or after the day appointed for 
payment. And with all deference I dissent from the view takon 
by the High Court of Calcutta in moro cases than one (Poresh Wath 
Moyumdar v. Ramjodw Mogwnda (2); Ajudhia Pershad v. Laldeo 
Simgh(8)) that the mortgagor can, even after the expiration of 
the time limited for redemption by the decree, redeem the mort- 
gage on payment of the amount, without obtaining an extension 
of such time, so long as the mortgagee has obtained no order abso- 
lute for foreclosure. The quostion as to whether. in the absence 
of an order absolute for foreclosure, a fresh suit for 1edemption 
could be brought, is altogether a (hfferent one, the solution of 
which depends upon the scope and operation of the principle 
of res judicata and of section 244, Civil Procedure Code. 1 am 
unable to see how any party seeking io enforce or execute a decree 
for redemption can claim to do so without complying with the 
conditions imposed by the decree, as conditions precedent for 
redemption. It is to mitigate the hardship that may be caused 
to the mortgagor by non-payment of the amount on or before 
the day fixed in the decrec, that provision is made by sections 87 
and 98 of the Transfer of Property Act, ompowering the Court 
executing the decree to extend the time fixed for payment. 

The whole difficulty which has led to numerous conflicting 
decisions of the various High Courts in working chapter IV of the 
Transfer of Property Act (vide preface fo the 3rd edition of the 
‘Law of Mortgage in India’ by Rash Behary Ghose) is chiefly 
due to the fact that a number of sections which ought really to 
tind a place in the Civil Procedure Code have been incorporated 
with the Transfer of Property Act. As in the case of sales and 
leases, the chapter relating to mortgages in the Transfer of Prop- 
erty Act should simply define the different kinds of mortgages 
and the rights and liabilities of mortgagors and mortgagees of 
the different classes. The sections relating to the contents of 


(1) ILR, 14 All, 520 (2) LLR,, 16 Cale, 246. 
(8) ILR., 21 Cale, 818, 
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decrees, to the manner of providing therein for various romedies 
of the mortgagor and the mortgagee and to the enforcement of 
such remedies in execution proceedings, should be entirely elimi- 
nated from a Code defimng the substantive law as to transfer 
of property by act of parties, and the words, ‘save as provided by 
section 57 of chapter 1V of this Act’ in section 2 (d) of the Trans- 
for of Property Act, deleted, and section 104, dropped. ‘Lhese 
Sections (83, 84, $5, 86, 87, 88, 89, 90, 91, 92, 93, 94, 96, 97, 99, 
102 and 103) should, in my opinion, he simplified and recast, 
certain defects therein being rectified, and with two or three 
additional sections providing for successive redemptions and foro- 
closures inserted in the now Civil Procedue Code under the 
heading of ‘Decrees in foreclosue, sale and redemption suits’, 
partly in chapter XVII relating to ‘judgments and decrees’ and 
partly in chapter XIX rolating to the ‘execution of decrees,’ 
sections 96 and 97 however being incorporated with section 295 
of the Civil Procedure Code. 

In recasting sections 86, 88 aud 92 of the Transfer of Property 

Act, the direction as to the retransfer or reconveyance of the 
mortgaged property to the mortgagor by the mortgageo should, 


. in my opinion, bo restricted to * English mortgages’ and * mort- 


gages by conditional sale’, the dircction in the case of simple 
and usufructuary mortgages and charges being (as provided by 
section 60 of the Transfer of Property Act) simply to execute 
(and, whore the mortgage or charge has beon effected by a reg; 
tered instrament, to have registered) an acknowledgment in. writing 
that any right in derogation of the mortgagor’s interest, trans- 
ferred to the mortgagee or created in favour of the charge-holder 
has been oxtinguished—a provision which was evidently intended 
to meet cases other than ‘English mortgages’ and “mortgages 
by conditional sale ^, but apparently overlooked in the decretal 
sections 86, 88 and 92. The dircction in the decree as to the 
delivery, by the mortgagee to the mortgagor, of ‘all documenta 
in his possession or power relating to the mortgaged property ' 
Without specifying the same in the decree,' and providing for the 
payment of a sum of money in respect of each, such document 
(vide section 208, Civil Procedure Code) or for the 'giving of an 
indemnity, as an alternative, if delivery|cannot be had, is vague 
and indefinite and leads to complicated and, vexatious proceedings 
in exeoution. In the case of a simple or usufructuary mortgage 
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or a charge, there is nothing to be retransferred or reconveyed 
after the discharge of the debt, any more than thero is in the case 
of a lease after the termination of the lease. But every mortgage 
decree now contains as a matter of form a direction for rotransfer 
or reconveyance of the property, by the mortgagee or his assignee 
to the mortgagor, free from all incumbrances created by the 
mortgagee, or, in the case of his assignee, by those under whom 
such assignee claims, and in the vast majority of cases, this direc- 
tion, which is simply unintelligible and puzzling to tho parties 
concerned, —especially when they are furnished with a translation 
of the same in the vernacular languages of the district—romains a 
dead letter. 

Moonz, J.—In Appeal against Appellate Order No. 35 of 1901 
and Appeal against Order No. 48 of 1900.—There can, as it 


' appears to me, be no reasonable doubt that section 311 of the Civil 


Procedure Code should be held to apply to sales which have taken 
place in execution of a mortgage decree. That section contains 
a broad general rule which must, I consider, be held to apply to 
all sales of immoveable property held under the order of a Court. 
It isin no way inconsistent with any of the provisions of the 
Transfer of Property Act. If it were to be held that this section 
did not apply to sales held under mortgage decrees, it would 
follow that oven whero it was shown that grave irregularities had 
ocourred in connection with the sale which had cansed gross 
injustice, the Court would be powerless to set matters right and 
redress the injury proved to have been inflicted. This cannot have 
been the intention of the Legislature. 

The question as to whether section 310-A of the Civil Procedure 
Code applies to sales under mortgage decrees is one of considerable 
difficulty as is shown by the conflicting views of the several High 
Courts regarding it, Madras ( Tirumal Rao v. Syed Dastaghiri Miyah 
(1)), Bombay (Krishnaji v. Mahadev Vinayak(2)) and Allahabad 
(Raja Ram Singhji v. Chunni Lal(3)) answering the question in the 
affirmative, while Caloutte (Kedar Nath Raut v. Kali Churn Ram 
(4) gives a negative response. At the conclusion of the arguments: 
addressed to the Full Bench I felt disposed to concur with the 
Calcutta High Court, mainly on the ground that the provisións of 
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section 310-A. appeared to mo to be 
the Transfer of Property Act. 
application being made to the 
of the mortgaged Property, the Court shall pass an order that such 
Property be sold and that the Proceeds of the sale be dealt with as 
provided for in section 88 and that, thereupon, the defendant’s 
right to redeem and the security shall both be extinguished ; to 
allow the person whose property has been gold in accordance with 
this order to have the sale set aside subsequent 
of the Civil Procedure Code, 


with the clear provisions of this section of th 


inconsistent with section 89 of Mati. 
That section. provides that, on an dri 
Court for an order absolute for sale s 
i LINGAMURTI , 
PANTULU, 
&c. 


e Transfer of Property 
Civil Procedure Code 


light. In this draft section 310-A is amended so as to make it 
apply to sales under mortgage decrees and it is provided that the 
following words shall be added to section 89 of the Transfer of 
Property Act “save in so far as is otherwise provided by section 
With reference to these 
the notes on clauses 
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dealt with as mentioned in section 88 and the section then provides 
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Mana. that ‘thereupon’ the defendants (mortgagor's) right to redeem 
iSem Shall be extinguished. ‘Thereupon’ means I believe ‘on the order 
iiio absolute for sale being passed’ and not ‘on the sale having been 

Panrow, completed? ‘The sale takes place, the property is purchased by a & 

& qid party, the sale-proceeds are applied under section 88 and the 
mortgagee is completely paid off. A few days subsequently the 
mortgagor, being a person whose immoveable property has been 
sold, comes in under section 310-A, makes the payments there ( 
required and gets the sale set aside and his land restored to him. 

All this is not, I think, really inconsistent with section 89, w 
Transfer of Property Act. The mortgagor has got back his | 
property but the order absolute under which his right to redeem. 
was extinguished is still in force. The arguments in Kedar Nath 
Raut v. Kalı Churn Rum(1) are mainly based on a consideration 
of the rules framed by that High Court under section 104 of the 
‘Transfer of Property Act, but those arguments have little force in 
Madras as we have framed no rules under that section except for 
the Original Side of the High Court. I am for these reasons not ~w 
disposed to disagree with the view taken by my learned colleagues 
that the provisions of section 310-A of the Civil Procedure Code 
do apply to sales under section 89 of the Transfer of Property Act. 


In Appeal against Order No. 156 of 1900.—The question referred 
for decision to the Full Bench is, “Does an appeal lic against 
an order refusing to make an order absolute for sale upon an 
application made under section 89 of the Transfer of Property 
Act?” The real point at issue is as to whether an application to 
make the abovementioned order is an application to the Court to 
make final the preliminary decree already passed under section 88, 
or is an application for execution of a final decree already passed 
and capable of being executed. Whichever view bo taken, it is 
clear that there is an appeal. If the application is one for 
execution an appeal lies under section 244 of the Civil Procedure 
Code, while, if it be held that till an application for an order 
absolute for sale is granted or refused under section 89 there is no 
decree capable of execution, it follows that such an order, whether 
under it the prayer is granted or refused, is a decree from which 
an appeal lies in the ordinary course, The question, however, as 
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to whether an application under section 89 for an order absolute 
for sale should be looked on as an application for execution of a 
decree, or as one for such an order as will make a decree, which up 
till then has been unexeoutable, capable of being executed, is one 
of great importance regarding which the several High Courts have 
arrived at widely divergent conclusions. The principle underlying 
the procedure prescribed by law with respect to suits relating to 
mortgages, partnership and partition, appears to be that a sait 
remains pending until a final decree is made directing a party to 
pay a certain sum of money, to deliver possession of particular 
property, ete. Until such a decree is made there is nothing which 
the Court can execute, inasmuch as a proceeding in execution is 
a proceeding to enforce an order requiring a partv to perform or 
abstain from performing a particular act. 
Applying this principle, it appears to me that it must be held 
that, ina mortgage suit for sale or forcclosure, the first decree 
which declares the rights of the parties is morely a preliminary or 
interlocutory decree and is not capable of execution. An appli- 
cation for the passing of an order absolute must accordingly be 
considered to be an application in a pending suit and is therefore 
not governed by the provisions of the Civil Procedure Code or of 
the Limitation Act relating to execution. This is the viow which 
has for years past beon consistently taken by the Caleutta High 
Court. Tefereuce may be made to Ajwlhia Pershad v. Baldeo 
Singh(1); Tiluek Smgh v. Parsotein Proshad(2); Lara Prosad 
Roy v. Bhobodeb Roy(3); and Alikunnissa Bibee v. Roop Lat 
Das(4). It was also the view taken by the Allahabad High Court 
in Ranbir Singh v. Drigpal(5), but that decision has heen overruled 
by the judgment in Chunni Lal v. Harnam Das(6), which follows 
the earlier rulings of that Court (Ram Lal v. Narain(7) and Oudh 
Behari Lal v. Nageshar Le((8). For the same reason in a redemption 
suit the mortgagee on the failure of the mortgagor to redeem may 
apply at any time for an order absolute for sale or foreclosure, and 
the mortgagor can also at any time before the passing of an order 
absolute under section 93 of tho Transfer of Property Act ask the 
Court to grant him an extension of time for payment under the last 


(2) T.I.R , 22 Cale, 924, 


(3) LL.R,, 16 All, 
(7) LLR. 12 AIL, 6 


t, 
LINGAMURTI 
PANTULU, 
&c. 


Manu 
KARJUNADU 
BETTI 


v. 
Liycaxcnmt 
Panturo, 
&c. 


296 THE INDIAN LAW REPORTS. [VOL. XXV. 


clause of that section (Nandram v Babajs(1)) As observed by 
Farran, C.J., in the decision there reported ** We think that the 
Court has power to give offecb to the proviso to section 93 if the 
postponement is made at any timo before the final decree—tho 
deoreeabsolute—is made . . . The original decree is we think 
only in the nature of a decree ms: . . . and the order passed 
under section 93 is in the nature of a decree absolute”. Tho Full 
Bench decision (Vallaba Valya Rajah v. Vedapuratt(2)) is in no 
respect inconsistent with this Bombay ruling. All that was decided 
there was that the plaintiff (the mortgagor) having made default in 
payment of the mortgage money within the time fixed by the decree 
was not entitled to apply for execution. He must, in the first 
instance, apply to the Court for extonsion of tho time within which 
payment is to be made, ‘The same principle as to preliminary and 
final decrees is followed in suits for the recovery of immoveable 
property and mesne profits. Whore the Court passes a decree for 
possession of immoveable property and directs an enquiry as to mesne 
profits, in the former respect the decree is final and may be executed ; 
but, as regards tho mesne profits, it is interlocutory merelv, and the 
subsequent proceedings are in continuation of the original suit, and, 
until these proceedings are brought to a close and the amount due 
has beon declared, there is no final decree. If the defendant dics 
subsequently to the interlocutory decree, by which his liability for 
mesne profits is declared, his representatives must be added as 
parties to the suit; otherwise they will not be bound by the final 
decree. Reference as to this may be made to tho decison of their 
Lordships of the Privy Council (Maharaja Radha Parshad Singh v. 
Lal Sahab Raz(3)) In the case there disposed of it appears that 
it was decreed in 1856 that the plamtiff was entitled to cortain 
lands and to mosno profits up to the date on which he recovered 
possession, ‘ That decree,” as their Lordships observe, “ no doubt 
found that_the defendants in the suit were accountable for mesne 
profits, and by that finding they were bound; but it did not 
ascertain the amount of such profits, or determine the important 
question whether the defendants were liable jointly or severally in 
respect of their wrongful possession There was no adjudication 
upon any of these matters until March 1877, when for the first 
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time, the appellant (plaintiff) obtained a money decree which was 
capable of being put into execution” The father of the respond- 
ents before tho Privy Council was one of the defendants against 
whom the decree of 1856 was passed, but he died before 1877 and 
his sons were not brought in as parties prior to March 1877. 
Under these circumstances, their Lordships held that, as an 
operative decree, by which the extent and quality of the defendant’s 
liability already declared in general terms were for tho first time 
ascertaincd, had not been obtained till after the death of the 
defendant, it could not bind his representatives as they had not 
been brought in as parties to the suit prior to tlc passing of the 
operative decree. 

"The same principle is followed in administration snits (section 
218, Civil Procedure Code) and in suits for the dssolution of 
partnership (section 215, Civil Procedure Code) and for an account 
between principal and agent (section 215-A, Civil Procedure Code). 
In all such cases the Court is bound in the first instance to pass an 
interlocutory order or preliminary decree declaring the rights of 
the parties and then to proceed to determine the actual amounts 
due to them; the suits still remains pending and it is only when 
these amounts have been ascertained that a final decree can be 
passed and proceedings in execution can be instituted. As to suits 
for the dissolution of paitnership, reference may be made to the 
judgment in Tiwrukumaresan Chetti v. Subbaraya Chett(1), and to 
Forms Nos 132 and 133 in the fourth schedule attached to the 
Civil Procedure Code It will be remarked that Form No. 182 
dissolving the partnership is termed an order, and that it is not till 
the actual sums that have to be paid by the plaintiff to the defend- 
ant, or ewe rersi, have been definitely ascertained that a decree, 
is passed (vide Form No. 133). Similarly, in a suit for partition 
a decree declaring the rights of the parties and directing partition, 
although appealable (vide the Full Bench decision in Dulhin 
Golab Koer v. Radha Dulart Koer(2)),is not the final decree in 
the suit, but is an interlocutory or preliminary decree, and an 


order made in the proceedings subsequently taken to effect ' 


the partition must bo treated as an order made in the suit and 
not as one passed in execution of a decree. As was held by 
O'Kinealy, Macpherson, Trevelyan and Banerjee, JJ., in the 
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Marr Full Bench judgment in Jogodishury Debra v. Kelash Oliundra 
KARUNADU  Pohwry(l), an order passed m a suit for partition subsequently 
Tareas 0 the preliminary decree appointing 2 commission to make the 
Panrunt, partition is not an order m execution, and such being the case is not 

e appealable under section 244, Civil Procedure Code Tt is an 
interlocutory order pending the suit which has not been finally 
decided. “I am unable” observes Trevelyan, J, “to see how 
there can be any execution except of a final order or decree which 
is capable of being enforced against the person or property of a ^ 
party bound by it. The subsequent proceedings, after an. interlo- 
outory decree, are the natural consequences of that decree, but aro 
not, as far as I ean sce, withm the ordinary acceptation of the 
term, in execution of it” Where, under section 396 of the Civil 
Procedure Code, a commissioner is appointed to make partition of 
immoveable property, the proceedings for the purpose of effecting 
the parhtion are proceedings in the suit itself and not procoed- 
ings in execution of the decree (Dwarka Nath Misser y Barmda 
Nath Misser(2)) and it is not till the commissioner has actually 
divided the land by metes and bounds that the final decree in 
the suit can be passed The general principle that, it appears 
to me, is followed consistently in the Civil Procedure Code and 
in those sections of the Transfer of Property Act which deal with 
decrees in mortgage suits is that, until the specific sums due to 
the several parties or the defined item of landed property, ete, 
tu be handed over have been finally and defimtively determined, 
a suit remains pending and the Court is bound to proceed with 1t 
and of its own motion or on an oral application by a party to take 
the necessary steps for its final determination. It of course follows 
from the view that has now been expressed as to the exact signi- 
ficance of the order passed under section 88 of the Transfer of 
Property Act that there is no limitation as to the timo withir 
which an application for an order absolute under section 89 cafn 
be made As to this, the Calcutta High Court holds that such ar 
application is not governed by any limitation and then adds :—l 
“We do not, however, mean to say that, in dealing with such 
matters, the Court wil not be guided by considerations as to 
whether any delay on the part of the mortgagee has not been 
unreasonable so as to brmg it within the rules apphed in such 


(1) TLR, 24 Cale, 725 (2) ILR, 22 Cale, 425, 
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"eases by Courts of Equity ” Tiluck Singh v. Parsoten Proshad(1)). Marı- 
It has been urged before us that the procedure thus contemplated *^EUmnU 
is likely to give rise to considerable abuse and that 1t cannot have PN RENS 
been the intention of the Togislature that there should be no Pavrore, 
limitation as to the period witbin which applications under section = 
89 of the Transfer of Property Act can bo made. Once, however, 
it is clearly recognised that everything that is done up to the 
passing of the order absolute is a proceeding prior to the final 

^ My decree, there is no danger that there will be undue delay in the 

Ï »passing of such an order. Ifthe supervising Courts insist on 

"Subordinate Courts retaining on their files as pending every swt 
in which final orders under section 89 havo not been passed, the 
Judges of such Courts may be trusted to seo that prompt steps 
are taken to bring about a final adjudication and relieve their file 
of the suit. For these reasons I am ot opinion that we should 
reply to the reference made to us to the effect that an order refus- 
ing to make an order absolute for sale upon an appliention under 
section 89 of the Transfer of Property Act is not an order in 
execution, and as such appealable under section 244 of the Civil 
Procedure Code, but that it is a decreo from whieh, ns such, an 
appeal lies. 


(1) LLR , 22 Cale , 924, 
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APPELLATE CIVIL—FULL BENOH. 


Before Sir Arnold White, Chif Juste, Mr. Justice Davies, 
Mr. Justice Benson, Mr. Justice Bhashyam Ayyangar and 
Mr. Justice Moore. 


1901. VEDAPURATTI anD ormmms (Durcnpants Nos. 2, 10 ann 11), 
Denoraber Us APPELLANTS, 
January » 
16,17. 


Tekur VALLABHA VALIYA RAJA AND OTHERS (PLAINTIF, AND Darexp. 
k Ants Nos. 1, 3 10 9, 12 To 14, 16 T0 34, 36 ro 46 AND IGAL 
REPRESENTATIVES OF DETENDANTS Nos. 85 AND 39) RESPONDENTS.* 


Transfer of Property Act— Act IV of 1882,8 92 — Decree for redemption—Omission 
to ececute— Maintomabihty of subsequent suit on same mor tgaye—Res fudicata— 
Crvil Procedure Code—Act XIV of 1882, ss. 13, 244. 


Where a suit for redemption Eas been instituted and a decree for redemption 
has been passed therein, but not executed, a subsequent suit is not mai 


intainable 
for the redemption of the saine mortgage. 


Sorr to redeem a mortgage. The case first came on for hearing 
before Buasuvax Avyanaar and Moonz, JJ., when their Lord- 
ships stated the facts of the case sufficiently for the purpose of this 
report in the following 

ORDER or REF‘RENCE TO THE FULL, Bencu.—* The predecessor 
in title of the present plaintiff brought a suit against some of the 
present defendants and others to rerleem a mortgage of 1858. He 
obtained a decree directing that, on payment by him into Court of a 
certain sum on or beforo a certain date, the defendants should 
Geliver up to him all documents relating to tho mortgaged property 
and retransfer the said property to him, and that if such payment 
was not made on or before the date fixed the property should be 
sold. The plaintif did not pay within the prescribed date and 
the defendants did not apply for an order for sule, ‘The plaintiff 
on making payment after the date fixed was unsuccessful in his 
attempt to redeem and recover possession and has now filed the 
present suit to redeem the same mortgage. According to the 


decisions of this Court in Sumi v. Somasundram(1), Periandi v, 


z Second Appeal No. 938 of 1899 agamst the decree of W. H, Welsh, 
Fistriot Judge of Sonth åalabar,in Appeal Smt No, 547 of 1998, affirming tho 
Gecroo of 4. Venkataramana Pai, Subordinate Judge of South Malabar, at 
Palghat, in Original Suit No. 65 of 1897. 

() LLR, 6 Mad, 119, 
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Augappa(1), Karuthasami v. Jaganatha(2), and Nainappa Chetti v. Vevarunartt 
Ohidombaram Chetti(8), such a suit would seem tolie. Tho defend- v7 i. 


ants rely on the decision in Ramasami v. Sami(4), which however 
is in conflict with a dictum of Shephard, J , in Vallabha Valiya 
Rajah v. Vedapuratti(5). In Gan Sacant Bal Savant v. Narayan 
Dhond Savant\6), Maloji v. Sagaje(7), and David Hay v. Razi- 
ud-din(8), it has been held that such a suit will not lie As there 
is, therefore, a conflict of decisions and as the point at issue is one 
of considerable importance, we refer the foliowing question for 
decision by a Full Bench :— 

“ Whether notwithstanding the institution of a suit and the 
passing of a decrec for redemption a subsequent suit for redemp- 
tion of the same mortgage can be brought when the decree in the 
former suit has not been executed ? ” 


The case then came on in due course before the Full Bench 
constituted as above. 

Sundara Ayyar, K. R. Subrahmania Sastri and Anantahrishna 
Ayyar, for appellants,—The present suit was not maintainable. 
The mortgage now sought to be redeemod is a kanom or usufructuary 
mortgage, and there could not be a decreo for foreclosure Sections 
92 ard 93 of iho Transfer of Property Act show that defendant 
could apply only in rhe event of payment not bemg made. The 
amount was not paid withinthe time fixed. Vallabha Valiya 
Rajah v. Vedapuratt: 5). The same plaintiff now brings this suit 
for redemption. Thesuit is res judicata. The “res” adjudicated 
on is the right to redeem, and it is barred under section 13 of tho 
Code or the general law, which applies as much to redemption 
suits as to all others. The condition of paying money into Court 
is only one imposed bytho Court while adjudicating. Ramasami 
v. Sami(4) is conclusive on the point. In that case the ordor was 
for foreclosure, whilst here itis for sale But by section 93 the 
effect isthe samo. Tho suit having been tried on its merits, no 
second suit can be instituted on the same cause of action; and 
this is so even if the relation of mortgagor and mortgagee still 
subsists, and even if the cquity of redemption still remains in the 


(1) LL.B, 7 Mad., 425. (2) LL.R., 8 Mad , 478 
(3) LL.B, 21 Mad, 18. (1) LL R., 17 Mad, 96, 
(5) LL.B., 19 Mad., 40 at p. 51. » 7 Bom., 467. 
(7) I.L.R., 18 Bom., 567. ,R., 19 AIL, 202. 
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Vanarunar mortgagor. Either question is immaterial; the matter is one of 
n: procedure, The right, though it may exist, cannot bo enforced— 


Varrya 
Rasa, 


* there was no clause for foreclosure in the decree. In Hari Rarji 


Parashram Jethmal v. Rakhma(1) per Telang, J. But for the diffi- 
culty which was caused by the decision in Hlayadath v. Krishna(2) 
and re-afürmed in Vallabha Valiya Rajah vw. Vedapuratti(3), 
extension of time would always be obtained and there won’ 
hardship. Sections’ 87, 89 and 93 deal with the extithgon of 
certain rights; section 87 of the debt, 89 of the security, 

of theright toredeem. Butthey do not override the ordina: 

of procedure, the most important of which is that a man ma; 

the assistance of the Court only once. So it serves no useful 
pose to show that the right of redemption continues to oxist. 
Sami v. Somasundram(4), Periandi v. Angappa(5), and Karutha- 
sami v. Jaganatha(6) proceed on a construction of a decree that is 
immaterial tothe question now before the Court. The question 
whether a second suit would lie was not argued in Vallabha 
Valiya Rajah v. Vedopuratti(3) though it was referred to as a 
reason why execution should not be granted. In Sami v. Soma- 
sundram(4) the decree was treated as declaratory ; moreover the 
earlier decree in that case was previous to the Specific Relief Act ; 
and the decision must be taken to be that tho right to redeem,— 
and not the remedy—continues. In Periandi v. Angappa(5) the 
same Judges follow Sam v. Somasundram(4). In Raruthasami v. 
Jaganatha(6) the Court throughout considers only whether the 
right to redeem exists, and not tho further question —-whe- 
ther a suit will lie to enforcethat right. Of the two conflict- 
ing cases (Ramunnt v. Brahma Dattan(7) and Ramasami v. Sami(8)) 
it is submitted that the latter is rightly decided. Marshall v. 
Shrewsbury!) really goes upon the principle of res judicata, de- 
eiding that a second bill by a mortgagor for redemption will not 
lie. In Vallabha Valiya Rajah v. Vedapuraiti(3) Shephard, J., did 
not really consider whether a second suit will lic but rather acted 
on the supposition that the previous cases were right. Natnappa 
Chetti v. Chidambaram Ohetti(10) was a suit in ojeotment, and 


-(1) LLR., 15 Bom., 209. (2) LL.R., 13 Mad., 267. 
(3) LLR.,19 Mad., 40. L.R., 6 Mad., 119. 
(5) ILR., 7 Mad, 423. 

(2) LLR., 15 Mad., 366. 

(9) LR. 10 Oh, App. 250. 


:(9). LLR.,, 18 Calo, 139 at p. 142, (10) LLR. 7 Bow, 592; 
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X V.] 


Chiplunkar v. Shapurji Hormasji Shet(1) tho Court really oxpresses v; 
no opinion, and what is expressed is against the contention that a 
second suit will lic. In Gan Savant Bal Savant v. Narayan Dhond 
Savant(2) the previous decree contained no clause for foreclosure. 
It was held that a porson who had obtained a decree against 
another should not be allowed to harass him by a second suit. 
Maloji v. Sagaji{3) decides the same, but may possibly go a little 
too far. In Sheikh Golam Hossein v. Mussumat Alla Rukhee 
Beebee(4) and Anrudh Singh v. Sheo Prasad(5) it was held that a 
second suit would not lie. In Muhammad Sami-ud-din Kian w. 
Mannu Lal(6) a second suit was allowed as the pr 
was declaratory. This case was disapproved of in David Hay v. 
Raszi-ud-din(7). Roy Dinkwr Doyal v. Sheo Golam Singh(8) 
proceeds on the same lines as the early Madras cases, the oarlior 


vious decree 


decree being construed as declaratory. Fyrom Siva Pershad Maity 
v- Mundo Lall Kar. Mahapatra(9) it would seem that the Calcutta 
High Court now takes the view that the second suit will not lie. 
In all conditional judgments tho first order is the final one and 
appealable as such, and, if not complied with, the condition is 
deemed to be waived. [They referred to Daniell's ‘Chancery 
Practice, 6th edition, page 789; R.S.C. 0.42 r. 2; Ladu Ohimaji 
v. Babaji Khanduji(10).] 

Mr. K. Brown, Sankaran Nayar and Govindan Nambiar, for 
respondent No. 1.—This is a suit for redemption and it is submit- 
ted that the right to redeem subsists until it is extinguished, eithor 
by the act of the parties or by the order of the Court. With 
regard to the latter, sections 86 and 87 of the Transfer of 
Property Act must be read together in foreclosure suits. It is 
under clause 2 of section 87 that the foreclosure becomes absolute ; 
and it is when this takes place that there is an ond of the debt. 
lt would appear, from section 88, that a person who seeks sale 
ina foreclosure suit must apply when the first order, (or order 
nisi) is made; and that if an order be not made then it cannot 
be made. In England it is otherwise. Section 89 is the second 
section which provides for tho extinction of tho right to-redeem. 


R.l0Bom.4ólatp.467. ^ (2) IL 


Q) LR, 13 LA, ., 7 Bom., 467. 
(3) LL.R,, 18 Bom., 567. (4) 3 N.W.P.H.C.R., 62. 
(5) LL.R, 4 AIL, 481. (6) LLR., 11 AIL, 888. 

(7) LLR., 19 AIL, 202. (8) 22 W.R., (C.R.), 172. 
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Vznarugarrt Section 92 provides for a decree nisi, which has not that effect. 


". 


VALTABHA 


VaLIYA 
Rasa, 


It is under section 93 and not under section 92, that a plaintifi’s 
right to redeom is extinguished. It is submitted (firstly} that 
util an order absoluto is passed the equity of redemption subsists ; 
(secondly) that where there is an equity to redeem there is power 
to enforce it — Karuihasum: v Jaganath:(1) has hitherto been 
the leading case in this presidency on the poirt. The latest, 
namely, Nureyana Redi, v. Papayya(2) is an authority for two 
propositions : (i) that the order ms: does not extinguish the equity 
of redemption, and (ii) that the mortgagor is ontitled to enforce it 
up to tho time when application for foreclosure is made, and not 
later. Moreover, sinco Vallabla Valya Rajah v. Vedawwiatti 3), 
the rule has heen that no step could be taken until application 
has first been made by the mortgagee. Warayanu Reddi v. 
Papayya(2) was followed in Somesh v. Ram Krishna Chowdhry(4), 
a suit for foreclosure, which also refersto Poresh Nath Mojundar v. 
Ramjodu Mojumdur(d). Rahun Ilahi Khan v. Ghusita(6) concurs 
with Poresh Nath Mojumdar v. Ramjodu Mojumder(5), and holds 
that the right to redeom subsists until the order absolute is passed. 
The decision in Raham Mah: Khun v. Ghasita(6) is to the same 
effect. Tho dato for payment is deemed by implication to be 
extended. Dlayadath v. Kiishna(7) dissented from Poresh Nath 
Mojumdar v. Ramjodu Mojywndar(5). Kanara Kurup v. Govinda 
Kurup(8) was a suit for redemption. With these two cases beforo 
the High Court, the contention was justified that the previous 
Madras cases in which a second suit for redemption was held 
to lio were rightly decided (Vallubha Valiya Rajah v. Veda- 
puratt(3)) ; and it must be taken as deciding that the equity 
of redemption cannot be asserted in execution of the decreo, 
Tt is submitted that Poresh Nath Mojundar v. Ramjodu 
Mojumdar(5) is right, and that an oxtension of time should be 
granted. In Ramunni v. Brahma Dattan (9), Muttusami Ayyar, J., 
does not merely bow to the authority of the provious cases, but 
analyses tho Act and approves of the decisions. ‘The Court is now 
asked to dissent from the judgments of ten Judges, delivered during 


(1) ILR. 8 Mad, 478. (2) ILE, 22 Mad. 183, 


(8) ILR., 19 Mad , 40, (4) LUR,, 27 Calo, 705. 
(5) LLR, 16 Cale, 246 (8) I.I.R., 20 AIL, 375. 
(7) LLA., 13 Mad., 267 (8) TLR, 16 Mad, 214. 


(8) LLR, 15 Mad., 368. 
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a period of about twenty years. In Gan Savant Bal Savant v. Venarorarrı 
Narayan Dhond Savant(1), Komball, J., refers to Sheikh Golam yartiona 


Hoosein v. Musumat Alla Rukhee Beebee(2}, in which Turner, J , 
was a party. But Turner, J., put that decision aside as not 
affectiag the question in Haruthosami v. Jaganathu(3). Then 
Kemball, J., refers to Anrudh Singh v. Sheo Prasad(4). There 
the Judges simply say that the question was decided in the 
case referred to. But in Muhammad Somi-ud-din Khan v. Mannu 
Lal(b), Straight, J, considers Aarudh Singh v. Sheo l'rasad 4) 
wrongly decided. The argument of the other side is fallacious in 
losing sight of the circumstances peculiar to mortgage suits, one of 
which is that, though there may have Feen a decree passed under 
section 92, the equity of redemption subsists and is not merged in the 
decree. In Karuthasams v. Jaganatha(3), Turner, C,J., considers 
the question with due regard to that peculi:rity ; nor is that case 
in conflict with the later one, Ramasami v. Semı(6). In Muham- 
mad Sami-wl-din Khan v. Mannu Lal(5), the decision is that a 
second suit lies. [Ho referred to Dondh B hadur Ra v. Tek 
Narain Ra/(7), which at page 255 has the phrase “so long as 
the relationship of mortgagor and mortgagee subsists ”; to Marshall 
v. Shrewsbury(8), in which the mortgagor was allowed to succeed 
in a second suit for red: mption; to Form No. 129 of schedule IV 
of the Civil Procedure Code, the object of which, he contended, is 
to make it clear that there can be no foreclosure by implication, and 
that the right to redeem shall subsist until a final decree absolute 
has been passed.] An express order for foreclosure can alone 
prevent the rigl.t of redemption from being exercised, and such an 
order absolute can only be made under circumstances in which a fore- 
closure decroo can be passed. So, for example, 1f a suit is withdrawn 
- without leave under section 373 of the Code, a second suit for 
redemption is not barred, because there is no decree absolute, 
and that is the only act of the Court which can put an end to the 
right to redeem. In Sw Rajah Papamma Rao Bahadur v. Sri 
Vira Pratapa Korkonda (9), though there was a decree which 
contemplated redemption by the mortgagor, he never redeemed, 


(1) LLB, 7 Bom., 467, (2) 3 N.W.P H C.R., 62, 
(3) LL.R , 8 Mad , 478 () LL.R, 4 All, 481. 

(6) LL R., 11 all, 386. (0) IL R., 17 Mad., 90. 
(7) LL Ru 21 All, 261 at p. 255. (8) LR, 10 Ch. App., 250, 


(9) LR, 23 LA. 32; LL.R., 19 Mad, 249, 
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but afterwards brought a second suit for redemption, which was 
decreed. [He also referred to Roy Dinkwr Doyal v. Sheo Golam 
Singh(1); Daniell’s ‘Chancery Practice,’ 6th edition, pages 788, 
and 480; Robbins on ‘ Mortgage,’ volumo TI, page 1042; Unton 
Bank. of London v. Ingran(2).] Tt is submitted that the weight 
of authority is in favour of our contention; that apart from the 
Transfer of Property Act it is so, that by the Transfer of 
Property Act the Legislature has cnforced that view; and that the 
course of decisions should not be disturbed. 

Sundara Ayyar, in reply, referred to a class of casos, of which 
Tuugnana Sambandha Pandura Sannadie v. Nullatambı(3) is one, 
in which the moitgages were usufructuary, 11 being held that 
inasmuoh as the entire usufruct had not as yet been worked out, 
the time for redemption had not armved, and consequently a sub- 
sequent suit for redemption could be maintained 

The Cowt expressed the following Orrxioxs :— 

Sir Arnon Wark, C J.—The question which has been referred 
in this case is whether, notwithstanding the institution of a suit 
and the passing of a decree for 1edemption, a subscquent suit for 
redemption of the same mortgage can be brought when the decree 
in the former suit has not been executed I take it that for the 
purposes of this reference the words “ when the decree in the 
former suit, has not been executed”? mean when the order provided 
for by section 93 of the Transfer of Property Act for foreclosing 
the right to redeem, or for salo, as the case may be, has not been 
made. 

The view which has been generally adopted by this High 
Court, though the decisions arc not altogether uniform, is that a 
second suit will He. The Bombay and Allahabad High Courts 
have held otherwise. 

Tho answer to the question appears to me to depend—-not upon 
whether or not at the time of the bringing of the second suit the 
relation of mortgagor and mortgagee subsists between the parties, 
but upon whether the mortgagor is precluded, by the operation of 
the doctrine of res judicata, by reason of the adjudication which 
he has already obtained, from biinging a second suit. 

On the construction of sections 92 and 93 of the Transfer of 
Property Act it is perfectly clear that the equity of redemption 


(1) 22 W.B, (0.R.), 172, (2) LR, 20 Oh,D., 463, 
(8) LLB, 16 Mad., 486, 
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remains unforeclosed, and the relation of mortgagor and mort- yi» wvnaire 
gagee continues, until the order absoluto which is contemplated by —.-, p sg 
section 93 is made. Section 92 requires the Court if tho plaintiff Vativa 
suecoeds (re, if tho plaintiff establishes that ho is entitled to the s: 
decree which by section 92 the Court is cmpowored to make) to 
order that, if the plaintiff paysin pursuance of the order of the 
Court, certain things shall be done, and that if he does not pay 
certain legal consequences shall ensuc. Section 93 provides that, 
if payment in pursuance of the order of the Court has not been 
made, the defendant may apply, and the Court shall order, that the 
mortgaged property be sold or the plaintiffs right to redeem ke 
foreclosed, as the case may be; and the section oxprossly enacts 
that on the making of an order under tho section the right to 
redeem and the security shall both be extinguished If the right 
to redeem is only extinguishod when an order is made under 
seotion 93, it follows that tho right is a subsisting right until the 
order is made. It does not, however. follow that the right is 
enforcible by means of a second redemption swt It seems to me 
that though the right subsists the remedy is barred by operation 
of the rule of law which is embodicd in section 13 of the Code of 
Civil Procedure. The Legislatme has laid down what is the 
* matter in issue" in a redemption suit. In order to succeed the 
mortgagor has to show that he is cntatled to a decreo ordering that 
if he pays off tho morlgage debt in pursuance of the order of tho 
Court, the mortgagee shall re-hansfer the property and if neces- 
sary put him in possession, The matter in issuc is—aye or no—is 
the mortgagor entitled to the decree which, if he succeeds, the 
Court is required by section 92 to make. The question whether a 
decree under section 92 operates as 7es judicata, as a final adjudi- 
cation on the matter in issue between the same parties, is, as it 
seems to me, entirely diffcrent from the question whether such a 
decree is in itself capable of execution without the order absolute 
which is contemplated by section 93 having been made 
As regards the authorities, the view which has usually prevailed 
in this Presidency, as already observed, has been that a second 
suit will lie. 
In Sam: v. Somasundram(1), Persand: v. Angappa(2) and 
Karuthasami v Jaganatha(8), where it was held that a second suit 


(1) ILR,6 Mad, 119 (2) LL.R, 7 Mad., 423, 
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would lie, the decree in tho first suit contained no direction that 
in default of payment by the mortgagor the equity of redemption 
should be foreclosed. In tho ease in which the present referenco 
has been made tho deerco directed (the mortgage being a usufrue- 
tuary mortgage) that if the mortgagor failed to pay in pursuance 
of the order of the Court the property should be sold. Possibly 
the present case may bo distinguished from the earlier authorities 
upon this ground, but it seems to me that, so far as the question of 
res judicata is concerned, it is immaterial whether or not tho decree 
in the first suit directs that if the mortgagor does not pay as 
ordered by the Court the equity of redemption should be foreclosed 
or the property should be sold. ‘Tho basis of the decision in 
Periandi v. Angappa(1), and in the later Madras cases in which 
the same view was adopted, was that at tho time the second suit 
was brought the relation of mortgagor and mortgagee still sub- 
sisted. But, as I havo said, the question is not what are the rights 
of the mortgagor, but what, in the events which have happened, 
is the legal remedy which is open to him to enforce these rights, In 
Ramunni v Brahma Dattia 2), the question again came up for 
consideration and was fully discussed by Sir Muttusami Ayyar and 
Mr Justice Best who re-affirmed the view adopted in the earlier 
Madras cases and dissented from that of the Bombay High Court 
in Gan Savant Bul Savant v. Narayan Dhond Savant(8). Sir 
Muitusami Ayyar observes that the Madras decisions aro moro 
consistent with the scheme of the Transfer of Property Act while 
the Bombay decisions introduce a doctrine of constructive fore- 
closure founded on the plea of res judicata. This cbservation 
appears to have been made with reference to the Bombay decisiou 
in Maloj v. Sagaj (4). Lagree that any doctrine of constructive 
foreclosure is foreign to the scheme of the Transfer of Property 
Act. (Asa matter of fact tho Transfer of Property Act did not 
apply in Bombay at the time these two cases were decided.) As 
regards the earlier Bombay case to which I have referred, the 
judgment of Sir Raymond West is not based on any such technical 
ground but on the general principles of the law of res judwata, 
The precise point came before a Division Bench in Remasami v. 
Sami(5), where it was held that a second suit for redemption would 


(1) LLR,,7 Mad, 423 (2) LL.R., 15 Mad., 366. 
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not lie. Iagree with the conclusion at which the Court arrived, vepapunarrr 
but with all respect to the learned Judges who decided that case, y rV 
it seems to me that the matter was res judwaía, not becauso the TM 
decree under section 92 became final at the expiry of the timo 
fixed for payment thereby, although no order had been mado 
under section 93, but because the matter in issue became res 
judicata as between the parties trom tho timo the mortgagor's right 
to redeem was adjudicated on by a decree made under section 92, 
1n tho Full Bench Case of Vallubha Valiya Rojak v. Vedapuratt(1), 
tho question referred was whether, after tho expiration of the 
lime mentioned in the decree and before any order for sale, the 
mortgagor is precluded from redeeming the property The actual 
point decided was that after the expiration of the time mentioned 
in the decree and hefore any order for sale it was not open to the 
plaintiff to apply for execution of the decree The question now 
before us was only dealt with incidentally in that case, and the 
decision cannot be put higher than that the learned Judges dealt 
with the case before them upon the assumption that a second suit 
will lie, and that the earlier Madras cases, assuming them to be 
good law, show that the mortgagor who has allowed the time fixed 
for paymont to expire, is not without a remedy. It is to be 
observed that in the caso which came before the Full Bench there 
had beon no formal application for an catension of time and the 
question whether there is power to extend the time on the appli- 
cation of the mortgagor after the expiry of the time fixed, and 
without any application for sale or foreclosure being made by tho 
mortgagee, appears to be still open so far as the decisions of this 
High Court are conceined. In Bombay it has been expressly held 
that under the proviso to section 95 of the Act an application to 
extend the time for redemption fixed hy the original decree may 
be made at any timo Leforo the order absolute is made (Nandram v. 
Babayi(2)). In Namappa Chett v. Chidambaram Chetti(3), a Divi- 
sion Bench again adopted the view which has usually prevailed in 
this Court and held that, inasmuch as the relation of mortgagor and 
mortgagee had not been put an end to, a second suit would lio. 
The learned Judges, however, were of opinion that, though the 
right of the mortgagor for a decree under section 92 was not res 
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‘YVuparurs:rr fudwata, tho findings in the provious suit as to the amount of the 


debt and the extent to which it bound the estate were res judicata. 
"With all deferenco it*scems to me that, for the purpose of the 
question of res judicata, it is difficult to make a valid distinction 
between the findings of fact as to the conditions upon which the 
mortgagor is entitled to redeem and the adjudication in law that 
the mortgagor is entitled to redeem on complying with certain 
prescribed conditions. 

As regards the Bombay authorities, I have already referred to 
the casos of Gan Savant Bal Savant v. Narayan Dhond Savant(1) 
and Maloi v. Sagaji2) As regards the latter caso it is not neces- 
sary to express an opinion as to whether, in so far as the decision 
goes beyond tho point now beforo us, the case was rightly decided. 

As regards the Allahabad High Court, the question was 
considered by Sir John Edge and Mr. Justice Blair in Raja Ram 
Staghj: v. Chunn Lal(3), and by Sir Arthur Strachey and Mr. 
Justice Knox in Dondh Bahadur Rar v Tek Narain Rai(4). In 
the former case the learned Judges expressed tho view that a 
second suit was procluded by section 13 of the Civil Procedure 
Code. In the latter caso it was held that the dismissal of a suit 
for redemption on the ground that the mortgagor had not prior to 
its institution paid or tendered the mortgage money at a time 
authorised by the deed, did not operate as foreclosure or res 
judicata so as to bar a second suit. It seems to me that this case 
may be distinguished on the short ground, that the cause of action 
in the second suit was different from that in the first Prior to 
the institution of the first suit tender as authorised by the deed 
had not been made. Prior to the institution of the second suit 
such tender had been made. Further, in the Allahabad case the 
mortgagor’s suit had been dismissed whilst in the present case the 
mortgagor obtained the decree for which he sued. It may well be 
that the English rule that a suit for the redemption of a legal 
mortgage which is dismissed for any reason except want of pro- 
secution operates as a decree for foreclosure (see Marshall v. 
Shrewsbury(5)) has no place in the Indian law of mortgage. If it 
has not, the equity of redemption in such a case would remain 
unforeclosed, but, it does not follow that a mortgagor who has 
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brought his suit and fajled can seck the aid of the Court by Vspaevrazt 
another suit for the purpose of enforcing his right. Still less yyiciewa 
does it follow when the mortgagor has brought his suit Tues 
and obtained his decree that a second suit is maintainable. As 
pointed ont by Sir Arthur Strachey the incidents of a Welsh 
mortgage closely resemble those of a usufructuary mortgage under 
the Transfer of Property Act, and the learned Judge himself sug- 
gests that the decision in Curt v. Holcombe(1) (where the mort- 
gagor filed a bill for the redemption of a Welsh mortgage and 
obtained a decree) might be analogous to a case where, as here, 
the plaintiff obtained the decrce for which he asked, though it was 
not analogous to the case before the Allahabad High Court where 
the plaintiff failed to obtain a decrec. Moreover, Sir Arthur 
Strachey expressly distinguishes the carlier Allahabad decision 
(David Hay v. Razi-ud-din(2)) upon the ground that in that case 
there was prior decreo for redemption. He observes “ It is suffi- 
cient to say that, in our opinion, the principle of David Hay v. 
Rasi-ud-din(2) should not be extended to a case where no deerce 
for redemption has heen passed prior to tho suit before the Court.” 
As regards the Calcutta High Court, the only two decisions to 
which our attention has been called which bear upon the point 
(Swa Pershad Maily v. Nundo Lall Kar Mahapatra(3) and Roy 
Dinkur Doyal v. Sheo Golam Stngh(4)) appear to be in conflict. 
For the reasons which I have stated, I think the answer to the 
question which has been submitted to us should be in the negative. 
Davies, J.—The question is whethor a mortgagor who has once 
obtained a decree for redemption can under any circumstances 
bring a socond suit for the same relicf. The solution of the quos- 
tion seems to me to lie in a nutshell. If the decree the mortgagor 
has obtained is a final decree, as the majority of this Court has 
held in the reference to tho Full Bench in Karuppan Chetti v. 
Tandavaraya Desikar(5), a second suit must undoubtedly be barred. 
as res judicata under section 13 of the Code of Civil Procedure. 
Tf, as the minority of this Court has held in the same reference, the 
` decree the mortgagor has obtained is only a preliminary deoroe, 
then the suit is still pending, and a second suit is debarred under 
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Vuparonarsr section 12 of the Code. On these grounds alone I would decide 
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that no second suit is maintainable. 

The particular reason for the opinion that a second suit for the 
redemption of a mortgage is admissible apparently is that the 
right to redeem subsists, apart from the decree, for the whole 
period of sixty years during which a suit or suits for redemption 
may be brought. But if that argument were sound any other 
right, for instance, the right to recover a debt, would also subsist 
until the period of limitation for bringing & suit to enforce it had 
elapsed. There seems to be no differenco between the cases. Tam 
not aware of any special sanctity abouta right to redeem which 
places it on & higher footing than any other legal right in respect 
to the enforeemont of it by a suit. In my opinion, they are all 
subject to the same processual law, namely, that once any right 
has been enforced by a suit in which a decree has been obtained, 
the decree becomes the embodiment of that right, and that right 
in its inchoate state is merged in the decree. Lf a second suit is 
allowable in any case, it must be allowable in all cases, and there 
is no reason why if aeecond suit is allowed there should not bea 
third, a fourth ora fiftieth suit on the same cause of action so 
long as the cause of action remained unbarred by limitation. In 
the caso of a right to redeem, such suits might be brought for sixty 
years from the date of the mortgage, and if in any suit so brought 
the morigage was acknowledged, as it could hardly fail to be, a 
fresh starting point for the sixty years’ limitation would begin 
from the date of such acknowledgment, and the right to sue would 
thereby becomo in practice everlasting. I consider that this re- 
ductio ad absurdum conclusively shows that no second or further suit 
lies ina case where there has once been a suit for redemption and 
a decree whether preliminary or final has been obtained therein. 

My answer to the reference would therefore be emphatically in 
tho negative. 

Buasmvax AvvawGAR, J.—The circumstances which havo led 
to the institution by the first respondent of this second suit for 
redeoming the mortgage of 1858, for the redemption of which 
identical mortgage he had already obtained a decree in Original 
Suit No. 3 of 1889, will be found fully set forth in Vallabha Valiya 
Rajah v. Vedapurait(l). The mortgage boing a usufructuary 
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mortgage, the deoree in Original Suit No. 8 of 1889 did not pro- Veparunarsr 
vide for foreclosure of plaintiff's right to redeem in default of y, os, 


payment within the time fixed in tho decree for redemption, but 
only provided for sale of tho mortgaged property (vide last para- 
graph of section 92, Transfer of Property Act). It does not 
appear that plaintiff ever applied under the proviso to section 93 
for extending the time fixed for payment; but without obtaining 
any such extension he unsuccessfully attempted to redeem and 
recover possession of the mori gaged property by payment into 
Court after the day appointed. In Tulabha Valiya Rajah v. 
Vedapuratti(1), it was assumed, following the opinion expressed in 
the decisions of this Court in Elayadath v. Krishna(2) and Kanara 
Kurup v. Govinda Kurup(), that the proviso was only intended 
to como into play when an application has been mado by the 
mortgageo—the defendant—for the final order for foreclosure or 
sale, to which he may bo entitled under paragraph 2 of scclion 93 
(Transfer of Property Act). Such assumption is possibly due to 
the circumstance that the proviso has heen inserted in sections 87 
and 93 and not in 86 and 92. The reason for not inserting it in 
sections 86 and 92 which relate to the passing of decrees in fore- 
closure and. redemption suits respectively, seems to mo to bo obvious, 
If it was so inserted, the order postponing 
payment will beone for amendment of 
passed by tho Court which passed tho 
instance or on appeal confirming, var 


the day fixed for 
decree and will have to be 

decrece, cither in the first 
ing or xo g the original 
decree, whereas by inserting the proviso in sections T and 93 the 
order postponing the dute of payment will operate as an order 
passed in execution proceedings relating to tho stay of execution 
of the decree within the meaning of section 244, clauso (e) of the 
Civil Procedure Codo (Hulas Rai v. Pirta Singh(4) and Raima 
v. Nepal Hai), and can be passed hy the Court executing 
the decree, though such Court may be different from the one 
which passed the decree, Though in regard to the execution of 
a decree the initiative will have to be taken by tho party entitled to 
execute tho decree, yet in regard io the stay of its execution, 
the party against whom it may be exeented may tako the initiative 
and apply for and obtain stay of execution in anticipation, or apply 
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Veparvrarr: for such stay when motion is made for execution of the decree. 
Vartasu, Under the English law, as pointed ont by Shephard, J., in 
yarns Vallabha Vahya Rajah v. Vedapwrath(1), tho timo for payment 
may be extended either on tho independent motion of the 
mortgagor—tho plaintiff—or on the hearing of an application 
by the mortgagee—the defendant—to make the foreclosure 
absolute (Alden v Foster(2) and Jones v. Creswiche(8)) and I 
entirely fail to see anythmg in thelanguage of sections 87 and 
98 of the Transfer of Property Act, to show that the salutary 
English practice was intended to be departed from and that 
the proviso for extension of the time fixed for payment cannot be 
availed of by the mortgagor unless and until an application is 
made by the mortgagee for an order for foreclosure absolute or for 
sale, an application which in the nature of things can be made 
only after the period fixed for redemption has expired. I can 
conceive of no intelligible reason for imputing such intention to 
the Indian Legislature. As observed in my judgment in Karuppan , 
Chetti v Tandavaraya Deska: (4) (written some days ago and 
before this reference came on for hearing though pronounced only 
to-day), the use of the word ‘ postpone ' m the proviso to sections 
87 and 93 of tho Transfer of Proporty Act, clearly indicates that 
as a general rule tho application for extension of the time fixed for 
payment is assumed to be made before the day fixed for payment, 
and, therefore, by the mortgagor, before the mortgagee applies for 
an order absolute for foreclosure or sale. In the present case, the 
mortgagee not having chosen to apply—evidently because he was 
in possession and the time fixed for redemption had expired— 
under paragraph 2 of section 93 tor an order that the mortgaged 
property be sold, it was assumed that the mortgagor could apply for 
no extension of time, and it was pointed out (Vallabha Valya 
Rajah v. Vedapuratt.(1)) that if the law as laid down in the previ- i 
ous decisions of this Court in Samu v, Somasundium(5), Periands } 
v. Angappa(6), Umuan v Rama(7), and Ramunm v. Brahma 
Dattan(8), was good law, he was not without remedy and could 
bring a second suit for redemption The possibility of the 
mortgagor —the plaintiffi—himself applying for an order for sale of 
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the mortgaged property in pursuance of the decree, which directed Vepapurarrt 
sale of the property in default of payment within the time fixed, Vitis 
was not considered. In a suit for foreclosure, the mortgagor—the Vauva 
defendant—may, under paragraph 2 of section 88, apply for and ae 
obtain a decree for sale in lieu of foreclosure, though under section 
67 (Transfer of Property Act) the mortgagor, as plaintiff, could 
bring no'suit for sale, as he could in England under section 25 of 
the Conveyancing and Law of Property Act, 1881. Notwith- 
standing that section 93 (Transfer of Property Act) deals only 
with a mortgagee’s apphoation for an order for sale, it would on 
principle seem that there could be no objection to the mortgagor 
applying for execution of the decree passed under section 92 and 
obtaining an order for sale of the mortgaged property, the sale of 
which has been decreed under the last paragraph of section 92, in 
ease payment is not made on or before the day fixed in the decree 
for redemption. 

Turning now to the general question referred to the Full Bench 
—apart from the special facts of the case in which the question has 
arisen—I am clearly of opinion that the present suit for redemption 
of the very same mortgage for the redemption of which a decrce 
had already been obtained in Original Suit No. 3 of 1889 is barred 
as res gudscata by section 18, Civil Procedure Code, and is also 
barred. by section 244, Civil Procedure Code, notwithstanding that 
no order absolute for sale has been passed in the former suit. 

In Kameswar Pershad v. Raykumari Ruttun Koer(1), the 
Judicial Committee of the Privy Counail, adverting to section 13, 
Civil Procedure Code, held that neither the Procedure Code of 
1877 nor that of 1882 introduced any new law, but only put into 
the form of a Code that which was the state of the law at the time, 
and that the state of the law at the time was that persons should 
not be harrassed by continuous litigation about the same subject- 
matter. Though the wording of section 13, Civil Procedure Code, 
is not as felicitous as one might wish, it virtually reproduces the 
firmly established law of res judicata, viz., that a final decision by 
a Court of competent jurisdiction of a matter directly and sub- 
stantially at issue between certain contending parties, shall as a 
plea be a bar and as evidence be conclusive in any subsequent suit 
botween the same parties. Explanation 1V to the section makes 
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it clear that interlocutory orders or decisions or preliminary decrees, 
if there be any such under the Indian law, are not ‘final decisions ” 
within the meaning of the section, having the force of res judteata. 

In addition to the cases of Ex parte Chimery(1), and Smith 
v. Davies(2), which I cited in my judgment in Karuppan Chetti v. 
Tandavaraya Desikar(8) as explaining what a ‘final judgment m 
law strictly is as distinguished from an ‘order,’ I may refer to 
Daniell’s ‘ Chancery Practice,’ 6th edition, page 788, in which it 
is laid down that ‘where a judgment does not adjourn the con- 
sideration of the cause, it is said to be a final judgment’ and to 
the following extract from the judgment delivered by Story, J , 
in Whiting v. Bank of United States(4) (Decisions of the Supreme 
Court, United States, Ameriea):—‘‘That depends upon this; 
whether the decree of foreclosure and sale is to be considered as 
the final decree in the sense of a Court of Equity and the 
proceedings on that decree a mere mode of enforcing the rights of 
the creditor and for the benefit of the debtor; or whether the 
decree is to be deemed final only after the return and confirmation 
of the sale by a decretal order of the Court. We are of opinion 
that the former is the true view of the matter. The original 
decree of foreclosure and sale was final upon the merits of 
the controversy. The defendants had a right to appeal from 
that decree as final upon those merits, as soon as it was pronounced, 
in order to prevent an irreparable mischief to themselves. For if 
the sale had been completed under the decree the title of the 
purchaser under the decree would not have been overthrown or 
invalidated even by a reversal of the deeree; and consequently the 
title of the defendants to the lands would have been extinguished ; 
and their redress upon the reversal would have been of a different 
sort from that of a restitution of the land sold. In Ray v. 
Law(5), it was held by this Court, that a decree of sale of 
mortgaged premises was a final deeree in the sense of the Act of 
Congress upon which an appeal would lie to the Supreme Court. 
This decision must have been made on the general ground that a 
-decree final upon the merits of the controversy between the parties 
is a decree upon which a bil of review would lie, without and 
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independent of any ulterior proceedings. Indeed the ulterior vevarcaart 
proceedings are but a mode of executing the original decree, like Vitia 


the award of an execution at law.” It is therefore abundantly 
clear that a decree for redemption passed under section 92 
(Transfer of Property Act) is a final jadgment or decision within 
the meaning of section 18, Civil Procedure Code, and falls within 
the first part of the definition of ‘decree’ in the Civil Procedure 
Code. Until the suit reaches that stage, it can, under section 373, 
Civil Procedure Code, be withdrawn with liberty to bring a fresh 
suit, or under section 875 be adjusted by any lawful agreement or 
compromise in accordance with which a decree may be passed so 
far as it relates to the suit, and issues may be amended or additional 
issues framed under section 149, Civil Procedure Code. Though in 
one sense, the suit is ponding (Sal v. Cooper(1); Collinsin v. 
Jeffery(2)), until the decree or judgment is worked out and satis- 
fied, and proceedings in execution thereof are ‘proceedings in 
suits’ (explanation to section 647, Civil Procedure Code) yet after 
the decree (vide section 375-A, Civil Procedure Code) the suit 
cannot, unless the same be carried and is pending in appeal, be 
withdrawn with liberty to bring a fresh suit, nor superseded or 
varied by a compromise or adjustment except in one or two 
particulars (section 206, Civil Procedure Code). I presume that 
no one will seriously contend that a suit for foreclosure, sale or 
redemption can be withdrawn with liberty to sue again, after 
deerce has been passed under sections 86, 38 or 92 (Transfor of 
Property Act). 

In Namappa Chetti v. Ohedambaram Cheti(3), while holding 
that a second suit for redemption was maintainable, in accordance 
with certain previous decisions of this Court, the decree in the first 
suit passed under section 92 (Transfer of Property Act) was held 
to be a final judgment operating as res judicata as to the relation, 
between the parties, of mortgagor and mortgagee in respect of the 
subject-matter of the suit, and also as to the amount due for 
redemption at the date of the former decree. I should fully 
concur in the decision of this Court in Namappa Chetts v. Chidam- 
baram Ohettr\3), holding that in that case a subsequent suit for 
1edemption was maintainable, if the decree ın the former suit had 
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been—which in fact it was not—a mere declaratory decree, not 
capable of execution, establishing the relation of mortgagor and 
mortgagee and the state of the account between the mortgagor and 
mortgagee at the date of the said decree, assuming that such a 
decree could have been passed. i 

If the order absolute for foreclosure or sale under section 93 
is alone to be regarded as the final judgment or decision in the 
suit, that alone can operate as res judicata and the decree passed 
under section 92 will have to be regarded simply as an inter- 
locutory order or proceeding which cannot have the force of res 
judicata. If this be the right view and if no order absolute for 
foreclosure or sale be passed, the suit will have to be regarded as 
still pending and section 12, Civil Procedure Code, will operate 
asa bar to the trial of a second suit for the same relief between 
the same parties, 

In Lockyer v. Feiryman(1), on the authority of which it was 
held by the High Court of Bombay (Gan Sarani Bal Samant v. 
Narayan Dhond Savant(2)) that a decree for redemption, on 
default of the decree-holder to pay the money within the time 
fixed in the decree, or if none be fixed, within the time allowed by 
law for execution of the decree, operates as a judgment of fore- 
closure and debars the mortgagor from afterwards bringing a 
second suit for redeeming the same property—Lord Selborne laid 
down that ‘ when there is res judicata the original cause of action 
is gone and can only be restored by getting rid of the res yudvata’. 
Lord Blackburn there explained the principle of res judicata as 
follows :—^ When a competent tribunal having had a case before 
them have given a final judgment it is res judicata. I do not 
mean to express any opinion as to what would be a sufficient 
ground to re-open the case The object of the rule of 
res judicata is always put upon two grounds—the one, public 
policy, that it is the interest of the State that there should be an 
end of litigation, and the other the hardship on the individual that 
he should be vexed twice for the same cause.” Again, Lord 
Penzance, in his judgment in Kendall v. Hamalton(8) says, “ when 
that which was originally only a right of action has been advanced 
into a judgment of a Court of Record the judgment is a bar to an 
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action brought on the original cause of action. The reasons for Veparvearrt 
this result are given by Baron Parke in King v. Hoare(l) He yyrtisua 


says ‘The judgment isa bar to the original cause of action because 
it is thereby reduced to a certainty and the object of the suit 
attained, so far as it can be at that stage; and it would be useless 
and vexatious to subject the defendants to another suit for the 
purpose of attaining the same result. Hence the legal maxim 
‘Transat ın rem judwatam ? ; the cause of action is changed into 
matter of record which is ot a higher nature and the inferior 
remedy is merged in the higher.’ ” 

The whole argument in support of the contention that a 
second suit for redemption is maintainable in the absence of an 
order absolute for foreclosure or sale, proceeds upon the suppo- 
sition that, in spite of the express declaration [in section 2 (a) 
of the Transfer of Propeity Act] that nothing therem contained 
shall be deemed to affect the provisions of any enactment not 
thereby expressly repealed, there is some magic in sections 86 to 
98 of the Transfer of Property Act and in particular in the word 
‘absolute ' or ‘absolutely’ therein occurring, which overrides the 
fundamental principle of res yudscata embodied in section 18, 
Civil Procedure Code Section 60 (Transfer of Property Act) 
defining the mortgagor’s right to redeem specifies the actual 
remedies which he is entitled to in exercising his right of 
redemption, the remedies, of course, being such as he would obtain 
in enforcement or execution of the redemption decree. Similarly 
section 67, in defining the mortgageo's right to foreclosure or sale, 
specifies the remedy he is entitled to in exercising such nght, 1e, 
an order that the mortgagor shall be absolutely debarred of his 
right to redeem or an order that the mortgaged property be sold. 
Such definition of the moitgagor’s right ot redemption and of the 
mortgagee’s right of foreclosure or sale was relied on in the course 
of argument in Kuruppan Chetfi v. Tandavaraya Desikar(2) as 
leading to the conclusion that the decrees passed under sections 
86, 88 and 92 are only ‘preliminary decrees,’ or decrees nest, and 
that the ‘final’ decrees, capable of execution in the suits, are the 
orders passed under sections 87, 89 and 93 respectively. In my 
opinion the inference to be drawn is just the opposite. If you 
want to define the right which a creditor has against his debtor, 


(2) 19 M&W, 40harp G0. (2) See ante p. 244. 


320 THE INDIAN LAW REPORTS. [VOL XXY. 


Yeparonsrm you will have to say that he is entitled to be repaid the amount of 
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the debt and not simply to a decree against his debtor for such 
payment. Sections 60 and 67 therefore declare what the mortga- 
gor or mortgagee is actually to realize by enforcing his right, i.e., 
the relief which he is entitled to by enforcing or executing the decree 
establishing his right. In the case of redemption, delivery back 
of the mortgage deeds, possession of the mortgaged propaity and 
a reconveyance are the reliefs (see section 60, Transfer of Property 
Act) which the mortgagor obtains by executing his decree for 
redemption. As the provisions of the Civil Procedure Code are 
sufficient to work out a decree for redemption no special provisions 
for the same are made in the Transfer of Property Act, except for 
the mortgagor being put in possession of the mortgaged property. 
Even this last seems superfluous (vide section 263, Civil Procedure 
Code); but, whether superfluous or not, the provision made for it 
in the first paragraphs of sections 87, 89 and 93 conclusively shows 
that those sections relate to the enforcement or execution of the 
decrees passed under sections 86, 88 and 92, and it is signi- 
ficant that sections 87, 89 and 93 do not provide for the passing 
of an order absolute for putting the mortgagor in possession, but 
only for the executive act of putting him in possession. In the 
case of a foreclosure decree, there is nothing in the Civil Procedure 
Code as to the mode of enforcing the same. The second paragraphs 
of sections 87 and 93 (Traasfer of Property Act) provide that the 
same is to be enforced by obtaining an order of Court debarring 
the mortgagor absolutely of all right to redeem. This is the 
mode provided by the Transfer of Property Act, following the 
English Chancery Practice, for working out or executing a decree 
for foreclosure passed under section 86 or 92 (of the Transfer of 
Property Act) as the case may be. In addition to such order it is 
provided that the Court may enforce the decree, if necessary, also 
by delivery of possession of the property to the mortgagee, (see end 
of the second paragraph of section 87 and of the third paragraph of 
section 93) though the decree itself does not in terms provide for 
such delivery of possession, us it does in the case of delivery of 
possession to the mortgagor. I have already explained in my 
judgment in Ka uppan Chetti v. Tandevaraya Desikar(1) that an 
application made under section 89 or 93 for an order absolute for 
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sale is only an application for execution of the decree for sale vensrvsarme 
passed under sections 88 and 92 and indicated the reasons for yarrapua 


special provision being made in the Transfer of Property Act for 
the passing of such order for sale. Whether the decree he in a 
suit for foreclosure or in a suit for sale or in a suit for redemption, 
there is im each a conditional decree for redemption in favour of 
the mortgagor, the condition being the payment by the mortgagor 
of the amount decreed on or before the day fixed. But the 
Transfer of Property Act does not provide for an application 
being made by the mortgagor, after such payment, for an order 
absolute for redemption, or fer the passing of any such order. 
This conclusively shows that the decrees passed under sections 86, 
88 and 92 are not ‘preliminary decrees,’ or decrees nisi, which 
require to be perfected by being made absolute or unconditional, 
on the fulfilment of a condition or contingency subject to which 
the decrees were passed, But so far as the decree is one for fore- 
closure or sale provision is made fer the mortgagee applying for 
an order absolute for foreclosure or sale as the case may he, to 
supplement the imperfect provisions of the Civil Procedure Code 
relating to the enforoemont or execution of decrees. Decrees for 
specific performance, decrees respecting rights of easement and 
similar decrees are often made conditional, but they are not the 
Jess ‘final judgments’ having the force of res judicata. This, I 
venture to state, is equally so under the English law, and all 
decrees whether conditional or unconditional are to be worked out 
and enforced in execution, and the orders passed therefor are not 
to be regarded as the final judgment or decree in the suits but 
only as orders relating to the execution of the decree (vide R.3.C. 
Ord. 42r. 9 Ann. Practice, 1902, p 571). 

In Monkhouse v. The Corporation of Bedford(1) the plaintifi—the 
mortgagee—having obtained the usual decree for foreclosure at 
the Rolls as mortgagee, and an appeal therefrom having been 
preferred to the House of Lords by the mortgagor, before the 
order for foreclosure absolute was passed, a motion was made by 
the mortgagor—the defendant—before the lower Court to 
suspend the execution of the decree until six months after the 
appeal should have been heard. The lower Court in granting 
the application on cortain terms stated as follows :—“ This decree 
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Veparczatm must therefore be taken to be right to the extent of letting execu- 

Vartinza tion upon it, unless the Court sees that if it turns out to be wrong 

Tarira the party cannot be set right again." It will be observed that in 

' — that case the decree from which an appeal was preferred to the 

House of Lords was the usual decree in an action by a mortgagee 

for foreclosure or sale, corresponding to that under section 86 of 

the Transfer of Property Act, and that it was treated as the final 

judgment in the action and as one capable of being enforced by 

execution pending appeal (see also Finch v. Shau(1)). Similarly 

here also, pending appeals and second appeals fiom the original 

decree, the Court whose duty it is to execute the decree may stay 

execution of the same by postponing from time to time, under the 

proviso to sections 87 and 93, the day fixed for payment, , After 

the passing of the decree referred to in sections 86, 88 and 92, the 

cause is not adjourned for further consideration, but an order for 

foreclosure absolute or for sale, may, in execution of the decree, 

‘be, under the English law, obtamed on application made ez parte, 

supported by an affidavit, by the mortgagee or his attorney, of 

due attendance at the place appointed for payment and of non- 

payment of the amount certified to be due (see Ann. Practice for 

1902, p. 773) and under the Indian law, on a venfied application 
made under sections 230 and 285, Civil Procedure Code. 

The conclusions I have arrived at both in the references 
made to the Full Bench in Malhkaryunadu Sette v. Lingamurts 
Pantulu(2), &o , and in this case, as to the scheme of the mortgage 
chapter in the Transfer of Property Act and its relation to 
chapter XIX of the Civil Procedure Code, are, I venture to say, 
not only in strict conformity with the Transfer of Property Act— 
which in this respect is substantially the same as the English 
Chancery law—bnt also steer clear of the innumerable difficulties, 
as to the right of appeals, the period of hmitation for applications 
under sections 87, 89 and 93, the Court which is competent to pass 
the orders therein mentioned, the Court fees payable in respect 
of appeals, &o, which will result from the position taken by tho 
Caleutta High Court that a decree passed under sections 86, 88 or 
92 of the Transfer of Property Act is only a preliminary decree, 
or decree nist, and that it 18 the order passed under sections 87, 89 
or 93 that constitutes the final decree or decree absolute. In the 
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view that the decrees under sections 86, 88 and 92 are the final 
judgments or decisions in the suit, they will be appealable as 
* decrees,’ according to the first part of the definition of ‘decree’ 
jn the Civil Procedure Code, and applications made under sections 
87, 89 and 93 will be governed by article 179 of the second 
schedule to the Limitation Act, and orders thereon can be passed 
by the Court executing the decree and "vill be appealable as orders 
passed under section 244 (c), Cıvıl Procedure Oode—comprised 
within the second part of the defimtion of ‘docree’ in the Civil 
Procedure Code—subject according to the notification of the 
Government of India to the paymcnt of the fixed Court fee 
prescribed by No. 11 of schedule 2 of the Court Fees Act. 

The learned Counsel for the respondent contends—and this 
is the contention principally relied on by him—that even if the 
decree passed under section 92 ın the former suit be regarded as 
the final judgment or decision within the meaning of section 13, 
Civil Procedure Code, the right to redeem still subsists, inasmuch 
as no order absolute for sale has been made under section 93 
—which alone can extmguish that mght—and that therefore 
the decree in the former suit can be no bar to the mortgagor 
enforcing his right of redemption ia the present suit, the relation 
of mortgagor and mortgagee still continuing and the right of 
redemption being inseparable from such relation 

In support of this contention he relies upon the decisions of 
this Court in Semi v. Somasundiam(1), Periandi v Angappa(2), 
Karuthasam v. Jaganaiha(3),, Ramunm v — Biahma Dattan(4), 
and Nainappa Chettt v. Chidambaram Chetti(5), which led to the 
order of reference to a Full Bench m this case, as they are in con- 
flict with the decisions of the Bombay High Court in Gan Savant 
Bal Savant v Narayan Dhond Savant(0) and Malop v. Sagaji(1Y 
and of the Allahabad High Court in David Hay v. Raz-ud-din(8) 
and not reconcileable with the decision of this Court in Ramasami 
v. Sam(9), if the dictum of Shephard, J., in Vallabha Valya 
Rajah v. Vedapuratts(10), that ‘it would make no difference 
whether or not the decree pleaded in bar contained a direction for 


(1) ILR., 6 Mad, 119 (2) IL R,7 Mad, 423 
(8) IL R,8 Mad, 478 (4) ILR, 15 Mad, 366 
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YVaparcrarm foreclosure or sale’ were sound. In Sami v. Somasundram(1), 
Waves, Periands v. Angappa(2), Karuthasami v. Jaganatha(3), Ramunni v. 
boa Brahma Dattan(4), and Nanappa Chetti v. Chidambaram Chetis(5), 
in all of which it was held that a second suit for redemption was 
maintainable—the decree in the first suit which was pleaded in 
bar contained no directions for foreclosure or sale in default of 
redemption. In the first of these cases, the decree in the first suit 
was left unexecuted for 15 years, but it was regarded in the 
events which had happened as a declaratory decree, though he 
was entitled under that decree to recover possession on making a 
certain payment, and the second suit for redemption which was 
based on the original mortgage was held maintainable. In the 
second case, the execution of the decree passed in the first suit 
was barred by limitation, and the second suit was held maintain- 
able as the right to redeem had not been foreclosed. In the third 
case, although the execution of the decree in the first suit was 
barred by limitation, the second suit for redemption was held 
maintainable on the ground that the relation of mortgagor and 
mortgagee still subsisted and the right to redeem was inseparable 
from such relation so long as it existed. The same view was 
taken in Ramunm v. Brahme Datian(4). These decisions were 
followed in Nawnappa Chette v. Chidambaram Chettr(5), but in all 
these cases the decision proceeded expressly on the ground that 
the decree in the first suit which was pleaded in bar opntained no 
direction for foreclosure or sale in default of payment. But I 
agree with the dictum of Shephard, J., in Vallabha Valya Raja 
v Vedupuratir(6) already referred to, that inasmuch as it is the 
order of foreclosure absolute or sale that extinguishes the right of 
redemption and not the mero passing of the decree with a direction 
for foreclosure or sale in the event of non-payment on or before 
the day fixed, it can make no difference whether the decree did or 
did not contain a direction for foreclosure or sale. In the present 
case, the decree in the first suit did contain a direction for sale 
in default of payment, but, for the reasons already stated, the 
mortgagee, the defendant, did not choose to apply for an order 
absolute forsale. This case is hke Ramasamt v. Sana(7) in which it 
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was held that a subsequent suit for redemption was barred by a Venarurarm 
decree for redemption in a former suit,—which decree provided 7... 


that in default of redemption within the time limited theroby 
the right of redemption was to be foreclosed—though no order 
for foreclosure absolute had been made under section 93. But if 
the decisions of this Court in the other cases are sound (ie., in 
Sams v. Somasundram(1), Pervand v. Angappa(2), Karuthasami v. 
Jaganatha(8), Ramunn v. Brahma Dattan(3), and Nawappa Chetti 
v. Ohdambaram Ohett(5), the case in Hamasami v. Sam(6) and 
the present case cannot be logically distinguished therefrom 
simply on the ground that in those cases the decree in the first 
suit contained no direction for foreclosure or sale. 

With all deference to the learned Judge, I find it impossible 
to adopt the reasoning on which the decisions of this Court in 
Sam. v. Somasundram(1), Pervands v. Angappa(2), Karuthasami 
v Jaganatha(3) and Ramunnt v. Brahma Datton(4), proceed and 
the conclusions arrived at therein. If those decisions are sound, 
there can be no limit to the number of successive suits for 
redemption of the same mortgage and the fundamental principle 
on which the doctrine of res judicata is founded will have to be 
wholly ignored. If the principle of these decisions be—as it 
"must—that so long as the relation of mortgagor and mortgagee 
is not extinguished by act of parties or by order of Court under 
sections 87, 89 or 93 of the Transfer of Property Act, or by section 
28 of the Limitation Act, the right of redemption is inseparable 
from such relation, and that therefore there can be no impediment 
to the mortgagor’s bringing a suit for redemption although he had 
already obtamed a decree for redemption, it will necessarily follow 
that he can institute in succession as many suits as he chooses for 
redeeming one and the same mortgage, and the mortgagee as 
many suits as he chooses for foreclosure or sale; for the mght of 
redemption and the mortgage security are not extinguished until 
the passing of an order for foreclosure absolute or for sale. Even 
if the execution of the decree in the first suit be not barred by 
limitation, there will be nothing to prevent his instituting another 
suit for redemption, foreclosure or sale as the case may be. And 
if he can do so there will be nothing to preclude the defendant in 
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Veparoearn the subsequent suit from applying, in execution of the decree in 

RAR tho former suit, for redemption, or for an order for foreclosure 

yara absolute or for sale as the case may be, if the execution ot the 
decree therein be not barred by the law of hmitation. 

In considering whether the plea of res judwata operates as a 
bar to the suit, the question is not whether the alleged relation of 
mortgagor and mortgagee or any other legal relation botween the 
parties to the suit subsists, but whether, assuming the same to 
subsist, the plaintiff is not precluded from seeking to enforce bis 
right by reason of his having already sued upon the same cause of 
action and obtain an adjudication which it was competent for him 
to enforce and execute. If one obtains a mere declaratory decree, 
establishing a certain right, of the nature contemplated in section 
42 of the Specific Relief Act, and thereafter brings a subsequent 
suit to obtain a relief consequent upon such right, the decree in 
the former suit cannot as a plea be a bar to the subsequent smt; 
though as evidence it will be conclusive in his favour as to the 
night adjudicated upon therein. But a person who has obtained 
a decree establishing his right and entitling him to the conse- 
quential relief, cannot again sue for the same but can only work 
out his right and obtain the relief by executing the decree. And 
section 244, Civil Procedure Code, expressly prohibits a separate 
suit for the purpose. 

Applying this principle to a mortgagor’s right of redemption, 
we find a complete definition of that right or couse of action in 
section 60 of the Transfer of Property Act. The former suit in 
the present case was founded upon that cause of action and after 
a decree had been given therein under section 92 of the Transfer 
of Property Act, the ‘original cause of action is gone and can 
only be restored by getting rid of the res judwata, as observed by 
Lord Selborne in Lockyer v. Ferryman (1) above referred to. The 
cause of action having thus been exhausted, there is no original 
cause of action, either in whole or in part, on which the mortgagor 
ean again sue for redemption. If he allowed the execution of 
that decree to become barred or was otherwise unable to execute 
the decree by reason of his not complying with the terms of the 
decree, the original cause of action, or any portion thereof, will not 
thereby revive. Under the proviso to section 98 of the Transfer 
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of Property Act, it was, in my opinion, competent for him to veparcrartx 
obtain postponement of the day fixed for payment of the money, viria 
provided he satisfled the Court that there was good and sufficient Jara 
cause for his not being able to pay the amount on or before the 
day fixed. If he can be allowed to bring a fresh suit for 
redemption, this provision of the Transfer of Property Act that 
the time for redemption could be extended only on good cause, 
will be indirectly evaded. 
It is true that until there is an order for foreclosure absolute 
or sale the right of redemption is not extinguished and there was 
no such order in the present case. That will not entitle him to 
bring a new suit for redemption, but he can exercise his right of 
redemption under the decree, if he be not barred by limitation, 
by obtaining a postponement of the day fixed for payment, if he 
makes out a good cause for such extension of time. That the 
decree itself does not operate to extinguish the right of redomp- 
tion by efflux of the time limited in the decree, but such 
extinguishment is postponed until the actual passing of an order 
for foreclosure absolute or sale, is really a concession in favour 
of the mortgagor so as to enable him to obtain an extension of 
i time on good cause shown, even after the expiration of the period 
fixed in the decree, whereas if the decree itself operated so as to 
y extinguish the right of redemption on the expiration of the period 
D fixed in the decree such extension cannot be made and, in fact, if 
f made, will be inoperative. Full effect is thus given to the provi- 
sion made in the Transfer of Property Act in accordance with 
the Chancery Practice in England, for extinguishing the right 
of redemption only on the passing of an order for foreclosure 
absolute or sale, the only difference between the English and 
Indian laws being that under the former the order dismissing 
the suit for redemption in default of payment operates as the 
order of foreclosure absolute here passed under section 93 of the 
Transfer of Property Act. 
In the case of mortgage-decrees there is provision made for 
extinguishment of the security and of the right of redemption, 
but in the case of decrees in ejectment and other decrees there is 
no such provision, and section 28 of the Limitation Act applies n 
only to suits and not to the execution of decrees. If the owner 
of property obtains a decree in ejectment against a trespasser or a 
tenant whose tenancy has expired, ean he bring another suit in 
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ejectment on his original cause of action as owner or landlord, on 
the ground that his ownership has not been extinguished by the 
decree in the former suit or by any order passed therein subsequent 
to decree? If a mortgagor is to be at liberty to bring successive 
suits for redemption subject only to the extraordinarily long 
period of limitation applicable to suits for redemption, it will be 
difficult to discover or suggest a reason for denying such liberty to 
the owner of property who seeks to eject a trespasser, subject, of 
course, to the comparatively short period of limitation applicable 
thereto. There are numerous instances in which the right of 
action alone is extinguished or destroyed, though the right of 
property to which it relates has not been extinguished. "Thus, if a 
suit is dismissed under section 102, Civil Procedure Code, for 
default of plaintiff's appearance, or the plaintiff withdraws the same 
(section 378, Civil Procedure Code) without obtaining permission 
to bring a fresh suit on the same cause of action, the right of action 
is extinguished and heis precluded from bringing a fresh suit on 
the same cause of action, though his substantive right of property 
may not be extinguished, and the dismissal or withdrawal may not 
even operate as res judicata against him in respect of his right of 
property. Similarly, if a plaintiff omits to sue in respect of any 
portion of his claim, he is precluded (section 43, Civil Procedure 
Code} from suing in respect of the portion so omitted, though his 
right in respect of such portion may not be extinguished. I fancy 
that the result will be the same even if the suit so dismissed or 
withdrawn or portion omitted is by a mortgagor or mortgagee as 
the case may be. Certainly the result must a fortiori be the same 
if a decree has been given, and thus not only has the original cause 
of action gone, but the decree also operates as res judicata in 
respect of the right adjudged. 

In regard to a mortgagee’s title in default of redemption by 
the mortgagor, the obtaining of an order for foreclosure absolute or 
of an order dismissing the mortgagor’s suit for redemption [which 
has the effect of an order for foreclosure absolute] is necessary to 
perfect his title as owner [see Daniell’s ‘Chancery Practice,’ 6th 
edition, page 1405; Prees v. Coke(1)]. Under the English law 
such an order operates as a ‘conveyance on sale’ and has to be 
stamped ad valorem as such [vide sections 54 and 57 of the English 
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Stamp Act, 1891, and section 6 of the English Finance Act, 1898]. vzparcrarrı 
In Wills v. Luff(), Chitty, J., says that after the passing ofan y, ay, 


order for foreclosure absolute, the action is at an end with the 
exception of the settlement of a conveyance by the Judge if the 
parties differ.” Such conveyance is exempt from the payment of 
ad valoiem stamp duty (proviso (b) to section 6 of the English 
Finance Act, 1898), if such duty had been paid upon the decree 
or order for foreclosure absolute. A release by the mortgagor 
after judgment of foreclosure is equivalent to an absolute fore- 
closure by order (Reynoldson v. Perkins(2)), and no order of fore- 
closure absolute need be obtained. Under the Transfer of Property 
Act the order of foreclosure absolnte passed in execution of the 
decree operates judicially as an extinguishment of the right of 
redemption and as transfer of property in execution of decree or 
order of a Court [section 2 (d) of the Transfer of Property Act] 
and the title of the mortgagee as owner is thus perfected and 
completed. The effect of an order of foreclosure absolute obtained 
by a legal mortgagee is to vest the ownership and beneficial title 
to the mortgaged land, for the first time, in the mortgagee (Heath 
v. Pugh(3), Court of Appeal; (same case) on appeal to the House 
of Lords(4)). Under the English Chancery Practice, even after 
order of foreclosure absolute, the foreclosure can be reopened on 
good and sufficient cause [Ford v. Wastell(5); Wills v. Luff (1); 
Daniell’s ‘Chancery Practice,’ 6th edition, page 140€)]. 

I shall now proceed to consider some decisions of the other 
High Courts bearing upon the question now under consideration. 
In Chaita v. Purum Sookh(6) it was held by a Division Bench of the 
North-West Provinces High Court (Morgan, C.J., and Spankie, J.) 
that when a decree for redemption is obtained but not executed 
within the prescribed period for execution, the mortgagee does not, 
by such omission, cease to be the mortgagee, but the mortgagor or 
his representative may still maintain a fresh suit for redemption. 
In Doobee Singh v. Jowkee Ram(7) it was held by a Full Bench of 
the same High Court (Morgan, C.J., Roberts, Pearson, Turner 
and Spankie, JJ.) that when the nature of the decree is such that 
it could be executed, the decree-holder cannot bring a fresh suit 


(1) LR., 88 Ch D , 197 at p. 200 (2) Ambl., 564 at p. 565. 
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Vepapurarn founded upon the cause of action which has already been adjudi- 
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cated upon and also upon the decree the execution of which was 
allowed to be barred by the law of limitation. In Sheik Goolam 
Hovsein v. Mussumat Alla Ruihee Beebee(1) a Full Bench of the 
same High Court (Morgan, C.J, Ross, Turner, Spankie and 
Turnbull, JJ ), following the last-mentioned Full Bench decision, 
held that a mortgagor who had obtained a decree for possession of 
the mortgaged property on the ground that the mortgage has been 
satisfied, but allowed the execution of the decree to become barred 
by limitation, cannot maintain a subsequent suit based on his old 
title and be permitted to revert to the position which he held prior 
to the institution of the first suit and to ask for remedy by ai 
fresh suit. This was followed m 1882 by a Division Bench of the 
same High Court (Straight and Mahmood, JJ.) in Anrudh Singh 
v Sheo Prasad(2) in which 1t was held that a mortgagor who had 
obtained a decree for redemption, but has allowed the execution of 
the same to become barred by limitation cannot bring a fresh suit 
to redeem the same mortgage. In Muhammad Samt-ud-din Khan 
v. Mannu Lol{8), a Division Bench of the same High Court 
(Straight and Broadhurst, JJ ) in 1889 held that the Full Bench 
decision in Shek Goolam Hoosein v. Mussumat Alla Rukhee 
Beebee(1) was not binding since the passing of the Transfer of 
Proporty Act, and a second suit for redemption was decreed. I 
need hardly say that there is nothing in the Transfer of Property 
Act which militates against the authority of the Full Bench 
decision, if it was good law—as in my opmion it was—before the 
Transfer of Property Act. But if the decision in Muhammad 
Sami-ud-din v. Mannu Lal(3) was based, as apparently it purports 
to be, on the ground that the former suit for redemption was 
premature inasmuch as, at the date of the former suit, the usufruct 
had not liquidated the mortgage debt and that therefore the term 
of the usufruetuary mortgage had not expired, the decision 
would probably be right. The same High Court (Edge, OJ., 
and Burkitt, J.) in David Hay v. Wasw-ud-dwn(4) after reviewing 
all the previous decisions of that Court, as wellas the decisions of 
the High Courts of Madras and Bombay, held that a mortgagor, 
whether under a simple or usufrucbuary mortgage, who had 
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*ebtained a decree for redemption and allowed such decree to lapse Vzparvzarm . 
by reason of his not paying tho deoretal amount within the time y,rrinma 


limited for payment by the decree, cannot subsequently bring a 
second suit for redemption ofthe mortgage in respect of which 
such infructuous decree had been obtained. The Full Beneh 
decision of the same Court in 1871 was approved and followed as 
also the decision of the Bombay High Court in Maloj v. Sagaji(1). 
The decision in Muhammad Sami-ud-din v. Mannu Lal(2) was 
dissented from, as also the decisions of this Court in Sami v. 
Somasundram(8), Periandi v. Angappa(4), and Ramunm v. Brahma 
Dattan(5), on the ground that “ the view of the law to be found in 
those cases is nof supported by thelaw as administered in such 
matters in England or the law as enacted in the Civil Procedure 
Code or the Transfer of Property Act," and that the Full Bench 
decision in 1871 “ was not affected by the Transfer of Property 
Act and is in harmony with that Act and is perfectly sound 
law." It was further held that the ‘allowance of a second 
suit for redemption would be to go contrary to the principle of 
section 244, Civil Procedure Code, and that the fact that a 
mortgagor has failed to comply with his decree for redemption 
within time cannot give him a fresh cause of action.” 

The question was agam considered by a Division Bench of the 
same High Court (Strachey, O.J., and Knox, J.) in 1899, in Dondh 
Bahadur Ras v. Tek Narain Rai(6). In that case the simple 
question was whether a decree ina suit for redemption of a usu- 
fructuary mortgage, not being a conditional decree for redemption 
under section 92 (Transfer of Property Act), but simply dismissing 
the suit on the ground that the mortgagor had not prior to its 
institution paid or tendered the mortgage money at a time author- 
ised by the mortgage deed, had the effect of foreclosure or of res 
judicata, so as to bar a second suit for redemption which was brought 
after tender of the whole of the mortgage money at the time 
appointed in the deed, between the dismissal of the first suit and 
the institution of the second. It was held—and if I may venture 
to say so rightly—-that the second suit was maintainable and that the 
decision in David Hay v. Razi-ud-din(7) was clearly distinguishable. 
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YVevaronarm Tho first suit, having been dismissed as premature, whether rightly 
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or wrongly, on the ground that the cause of action had not then 
arisen, could be no bar to the subsequent suit which was brought 
aftor tho cause of action had acorued according to tho decision in 
the former swt. The Chief Justice, however, proceeded to refer 
to the conflict of decisions between the case in David Hay v. Raxi- 
ud-din(1) and the Full Bench decision of 1871 on the one hand, and 
that in Muhammad Sami-ud-din Khan v Mannu Lal(2) and the deci- 
sions of the Madras High Court and a decision of the Calcutta High 
Court in Roy Dinkur Doyal v. Sheo Golam Singh(3) on the othor, 
and observed that the proposition of law as enunciated in David 
Hay v. Rast-ud-din(1) cannot be regarded as “absolutely settled 
law” 

Turning now to the decisions of the Bombay High Court, the 
caso of Gan Savant Bal Savant v. Narayan Dhond Savant(4) is 
exactly in point; and in fact ıt is stronger than the present case, 
inasmuch as there the decree which was pleaded in bar of the 
second suit did not direct foreclosure West, J, in concurring 
with Kemball, J , that a decree for redemption, on default of the 
deorec-holder to pay the money declared to be due within the 
time fixed by the decree, or if none be fixed within the time 
allowed by the law for execution of the decree, operates as judgment 
of foreclosure and debars the mortgagor from afterwards bringing 
asecond suit to redeem the property, observes as follows:—* It 
follows then from tho leading principle of res judicata that the 
same matter shall not be agitated again on the original ground so 
as to imperil the stability of the decision formerly given. ‘ Where 
there is res judicata, the original cause of action is gone and can 
only be restored by getting rid of the res judicata? The existence 
of a decree in plaintiff's favour may seem not to be a good reason 
for depriving htm of a right to sue, and under the Roman law the 
plea of ree judicata could be met by a replication of ‘res secundum 
se judiata' Under the Engiish law also, a judgment, it is said, is 
a bar only when it has negatived the right—per Bramwell, L.J., in 
Poyser v. Mwors(5) ; but this holds generally only when the cause 
of action in the second suit has arisen on the same original right at a 
different time from the first, or the first action went off on a mere 


(1) LL.B., 19 AIL, 202 (3) LLR., 11 Al, 386. 
(3) 22 W.R., (C.R ), 172 (4) LLR., 7 Bom , 467 
(5) LB, 7 Q.B.D. 329 at p. 338. 
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technical defect. Under the Anglo-Indian law it has long been Vznarvrarr: 
recognized that a decree-holder must obtain satisfaction of his Varo 
decree by execution, not by another suit—Kisan Nandram v. eae 
Anandram Bachay(1), Falarapa v. Pandurangapa(2) A new suit 
cannot be brought either on the original cause of action or, save 
in special cases, on the decree in which that cause had become 
merged. The object of the Legislature has been to prevent 
continued litigation on the same grounds and this would obviously 
be defeated by allowing a decree-holder to abstain from putting 
his decree in force and proceed again on the same cause as before.” 
Pinhey, J, who dissented from the majority, based his dissent on 
another point, ze , that the plaintiff in the second suit could not 
be regarded as having been represented by the plaintiff in the first 
suit. The next case in the same Court is Maly v. Sagays(3). 
This is a very instructive case and here the principle of res judicata 
as a bar to the second suit was carried further than is necessary in 
the present case. The first suit was brought as one for redemption 
and the decree therein did not provide for payment of the mortgage- 
debt within a fixed time, nor for foreclosure or sale in case of 
default The second suit was brought by the mortgagee for sale, 
and pending that suit and before the execution of the decree in the 
former suit was barred by limitation, the mortgagor paid into 
Court the sum directed to be paid by the redemption decree. 
But the mortgagee refused to accept payment and insisted upon 
his right of sale in the subsequent suit which he brought as plaintiff. 
It was held that as no time was fixed for payment in the redemp- 
tion decree, the mortgagor had three years within which to execute TS 
the decree, and as he had paid the money within three years he 
was entitled to recover the property. It was further held that the 
suit brought by the mortgagee for sale was barred by the decree 
in the redemption suit under explanation IT of section 18, Civil 
Procedure Code, inasmuch as the mortgagee might and ought to 
have, as defendant in the first suit, obtained a provision in the 
redemption decree for sale in default of payment 

The Transfer of Property Act was not in force in Bombay 
when either of the above decisions was passed Whether or not 
the decision that the subsequent suit for sale which was brought. 


ES ee 


(1) 10 Bom., H C.R , 433 (2) TLR, 6 Bom, 7. 
(3) LL E, 18 Bom., 567, 
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Venarcnar: by the defendant in the former suit was barred by the decree in, 
Vasninwa the first suit is strictly warranted by section 18 (explanation 1T) 
Bur. of tho Civil Procedure Code, it is certainly in conformity with $ 
section 67 of the Transfer of Property Act which provides that a.” | 
* mortgagee can bring a suit for foreclosure or sale only before a , 
decree has been mado for redemption of the mortgaged property. 
It is therefore of the highest importance that decrees in mortgage Tm 
suits should be complete not only so far as the rights of the plamtiff ^ 
are concerted, but also in so far as the rights of the defendant are 
concerned; and the fact that the deorce is imperfect will not enable 
the defendant to enforce his rights under the mortgage, a# plaintiff 
in a suit subsequently to be brought by him, if such nghts could 
have been enforced by him in the former suit and promded for in 
the decree passed therein. 

In Sua Pershad Matty v. Nando Lalkar Mahepatro(1), it was 
contended that until an order absolute for sale (therein referm j 
aa decree absolute) was made, the right to redeem existed a 
the suit should be regarded as a suit to redeem, In ove 
this contention Macpherson, J, observed as follows —“ Even 
there 13 no order absolute the decree nzst directing tho sale is in 
existence, and if the right to redeem be still alive ıt cannot be 
enforced by a separate suit." 

Thore are two decisions of the Privy Counal which have been 
referred to in the course of argument and which I shall now notice. 
The first is Har Ravp Claplunkar v. Shapurgs Harmasy Shet(2)s , 
Tn that case a suit for redemption was brought by the representative 
of the mortgagors, basing the same on a decree for redemption 
passed in favour of the mortgagors, as defendants, in a former suit 
brought by the mortgagees to enforce the mortgage. ‘The decree 
in the former suit was made in accordance with the award of 
arbitrators to the effect that the defendants therein were to pay in 
all Rs. 2,896 to the then plaintiffs on a day to bo fixed, redeeming 
the mortgaged land which till payment was to remain in the 
possession of the mortgagees—the plaintiffs in the first suit, But 
no date was in fact fixed. It was held both by the High Court 
and by the Privy Council on appeal that the right of the mcrt- 
gagor—the plaintiff—was a right to execute the above decree as 
defendant therein, subject to the law of limitation and not a right 


(1) IL.B, 18 Calc., 139, (32 LR, 181A, 66, TLB,10 Bom, 461. W 
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to sue as for the redemption of the mortgage and obtain a decree Veparcaartt 
for redemption and possession in a fresh suit based on the former yarsanma 
decree Their Lordships of the Privy Council, adverting to a bea 
contention raised by the appellant's Counsel that the mortgagor ` 
could fall back upon the right to redeem the original mortgage, 
observed as follows :—“ The difficulty in the way of tho appellant 
availing himself of that is that it is a difforent case from that 
» which he made in the plaint. In tho plaint he did not seek to 
redeem the mortgage of 1806 * - > but treated the decree 
as the mortgage which he sought to redeem, and supposing that he 
could, according to the decision of the High Cout of Madras 
which was ated (Perwnd: v Angappa(l)), fall back upon the 
mortgage of 1806, in their Lordships’ opinion he is not at liberty 
to do that upon the present appeal It would be making a 
different case from that which he made in the lower Courts and 
on which the case has been tried and decided.” ‘Wath all respect, 
I entirely fail to see how, as observed by Shephard, J , m Vallabha 
Valiya Rajah v. Vedapuratt(2), this can be regarded as giving a 
* qualified support ” to the decisions of this Court in Sam: v. Soma- 
sundram(3), Pertandsy Angappa(1), Karuthasam v. Jaganatha(4), 
Ramunm v Brahma Dattan(5) The abovo decision of the Privy 
Council was also referred to in Namappa Chetti v. Chidambaram 
Ohett(6) and Raja Ram Smghji v. Chunm Lal(7) and regarded as 
expressing neither approval nor disapproval of the decision of this 
Court in Pertandt v. Angappa(1) which alone was cited before the 
Privy Council. 
The other Privy Council decision 1s that of Sra Rajah Papamma 
Rao Bahadur v. Bıı Vira Pratapa Korkonda(8). In that case, 
the condition of the mortgage was “xf the debt is not discharged 
according to instalments, you (mortgagee) "should recover the 
same by means of the mortgaged property, the crops of our 1 
cultivation and from our other property and from our person 
according to your wish" The first suit was brought by the 
mortgagee as plaintiff, for a decree directing the defendants 
(mortgagors) to pay the amount then due with subsequent interest 


Q)ILR,7 Mad, 423 (2) ILE, 19 Mad. 40 at p 51 
(3) IL RB., 6 Mad, 119. (4) IL.R, 8 Mad, 478 
(5) ILR,15 Mad, 366 (8) ILR, 21 Mad, 18 at p 24 


7) IL R, 19 All, 205, (8) LB, 23 .A, 32, IL R, 19 Mad, 249, 
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Yroaronarn “ by means of the undermentioned property and other property. 
Vans, The decree it the first suit was in these terms :— In nocordance 
f vim with the eustom prevailing in the Courts in this Presideney, three 
months’ time will be allowed to the defendants within which to 
pay up the whole sum now decreed, principal, interest and costs; 
failing which the plaintiff shail he put in possession of the immov- 
enblé and moveable property specified in the bond sued upon 
and in the plaint and schedule,as provided iu the terms of the 
bond.” The mortgagor subsequently brought a suit for an 
account, alleging that the whole mortgage debt has been 
discharged by the rents and profits received by the mortgagees and 
that the mortgagors were entitled to restitution of the property. 
The mortgagees resisted the suit by contending that tho decree in 
the former suit operated as a foreclosure of the mortgage an! that 
the village had become absolutely their property in virrue of that. 
decree. Their Lordships held that the decree was not accor ling to 
law, bat not having been sct right either by way of review or On 
appeal, was binding on the parties and that there being nothing in 
the judgment to suggest a foreclosure any more than usufructuary 
possession, the mortyagee—who was originally a simple mortgagee 
— must be regarded as having become, under the decree, mort- 4 
gagée in possession and as such he must submit to be redeemed. 
The principle of this decision is that the former decreo has 
i been fully executed by the mortgagee recovering possession of the 
mortgaged property from the mortgagors; but that such posses- ibe 
sion being only in his character as mortgageo is liable to be * 
redeemed as from a usufructuary mortgagee and that can be effected. 
only by a new suit, not in execution of the former decree. It 
would be just the same as if a simple mortgagee, who was entitled 
to get possession as usufructuary mortgagee in default of payment 
on the date stipulated in the mortgage bond, brought a suit 
against the mortgagor for such possession and recovered the sume 
in execution of a decree passed in such suit. Ho will then stand 
in the position of a usufructuary mortgagee and can be redeemed . 
only by a fresh suit. 2E] 
Neither .of the above decisions of the Privy Council can: be 
regarded as throwing any light upon the question now under 
í consideration, 
Apart from the Duchess of Kingston’s case and other leading. 
çases-ežpounding the general principles .of. res. judicata and their 
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application to particular cases, there is hardly any English aüthor- vzparczarz 

ity bearing directly upon the particular question now under Varsised 

consideration.. Marshall v. Shrewsbury(1), which was cited and Varra 

relied upon on both sides, throws vory little light upon the question. a 

James, L.J., observed that the dismissal of a bill for redemption 

operates as a decree for foreclosure because the mortgagor cannot 

I afterwards flle another bill for the same purpose. “He is not 

f , allowed thus to harass the mortgagee.” 

| " MIA mortgagor bringing a second suit for redemption can hardly 

| arise in England unless the former suit was dismissed for want 

3 of prosecution. Curtis v. Holeombe(2) referred to by Strachey, 

| C.J., in Dundh Bahadur Rai v. Tek Narain Rai(3) has no 

f resemblance whatever to the present case. In that caso, the first 

| suit Teulon v. Ourtis(4) was brought by the mortgagee for fore- 

EL closure, but it was held, on the construction of the mortgage-deed, 

i that it was a Welsh mortgage (corresponding to tho usufructuary 

mortgago, under the ‘I'ransfer of Proporty Act) aud that therefore 

there could be no right of foreclosure and the suit was accordingly 

f hy dismissed. Subsequently the mortgagor brought a suit for 
‘Fedemption against Holcombe. the assignee of the original 

4 mortgagee (Teulon), and the defendant. contended that as he had 

| Jiu. mot been permitted to forccluse, the plaintiff’ ought not afterwards 


1 

to be allowed to redeem. The Master of Rolls overruled the 

contention and held that the pleintiff was entitled to redeem 

although the defendant had no right to foreclose, but that after 
1 having obtained a decree for redemption, if he did not redeem, he 
i must be foreclosed of his right of redemption and the bill should 
d stand dismissed in default of redemption. Under section ¢2 of the 
! "se Transfer of Property Act there could bo no decree fur foreclosure 
l in-default of redemption of a usufructuary mortgage, but a deeree 
forsale will be passed in case of default. 

Respondent’s Counsel was able to rely only upon a general 
statement made in Danicll’s ‘Chancery Practice,’ page 481, 
Fisher on ‘ Mortgages,’ paragraph 1385, and Robbins on..* Morte 
Wa gages, page 1012, that a decree for ioreclosure in: itself, not 

followed by the order of foreclosure absolute, is -not a good 


p 


(1) L.R., 10 Ch. App. 250. (2) 6 LJ. (5,8), Ch,, 156; 84 B. 80b 
(3) LIAR., 21 AIL, 251 at p. 256. 
(4) Younge, 610-620; 2 LJ. (N.8.) D Eas 27; 34 BB, 801, 
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Vaparonans defence to an action to redeem. At page 869, Robbins on 


Varmana 
Vaniya 
Bala. 


‘Mortgages,’ it is also stated that a mortgagee may, after decree 
for redemption, bring a suit for foreclosure, unless it is done 
merely to accumulate expenses. The authority relied vpon by the 
said text-writers in support of these propositions is certainly 
vory slender, if not shadowy. The latter proposition is directly 
opposed to section 67 of the Transfer of Property Act which 
provides that a mortgagee can enforce the mortgage by foreclosure 
only before a decree has been made for redemption cf the mort- 
gage; and I do mob pause to examine the authorities cited by 
Robbins (Shepherd v. Titley(1\, Grugeon v. Gerrerd(2), Dunstan v. 
Pattcrson(8)), and the Chancery Practice obtaining at the time 
of those decisions, and determine how far they support the 
proposition. The principal authority cited by the three toxt- 
writers in support of the first proposition is the case of Senhouse 
v. Earle(4), which in its first stage is roported in 2 Ves. Sen., 450, 
and in its later stage in Ambl. 285. The bill (filed in 1752) was 
for redemption, and in overruling a plea in bar, Hardwicke, L.C., 
said that “he romembored a case of this sort, Jones v. Kenriek 
whero to a bill of redemption there was a plea of decree for fore- 
closure in the common form, with averment of non-payment of the 
money, ete., but no final order for foreclosure, and it was an old 
decree; but notwithstending that, Lord King allowed it. From 
which he knew there was an appeal; and (though it was said at the 
bar to be compromised) he took it to be reversed; for it was 
apprehended to be wrong; as, notwithstanding such plea and 
length of time may be a good defence, yet as a plea it could not 
stand for want of a final order.” In dismissing the bill on the 
merits on another point (Senhouse v. Earle(4)), the Lord Chancellor 
adverting again to Kenrick v. Jones, observed that there was 
no final order for foreclosure and therefore it was insisted that 
the redemption was opon, but it appearing that at the time of 
obtaming that foreclosure it was not the course of the Court to 
have such final order the objection was overruled. The Lord 
Chancellor’s recollection of Kenrick v. Jones (which is apparently 
nowhere reported) in 1752 was that the decision of the original 


(1) 2 Atk., 348 
(8) 2 Ph, 341. 


(2) 4 Y. & C, 119 at p. 128. 
(4) 2 Ves, Sen, 450 ; Ambl,, 285. 
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Court allowing the plea of decree for foreclosure in the common Vzparvrarm 
form with no final order for foreclosure as a valid pleato a bill for vri. 
redemption must be taken to have been reversed in appeal, though Ee 
it was said at the bar that the appeal was compromised; but in 
1755 he justified the decision of the lower Court on the ground 
that the decree of foreclosure in the common form would itself 
operate as a bar, as it was not the course of the Court at that time 
to have a final order of foreclosure. 
» The case of Senhouse v. Earle(1) is not cited in Chitty's 
* Equity Index’ or Mew's ‘ Digest’ as an authority for the pro- 
position deduced therefrom by the above text-writers, but for quite 
a different proposition, which was the ground on which the bill 
was finally dismissed on tho merits. Whether the bill in Senkouse 1 
v. Earle(1) was an original bill, or a supplemental bill in addition 
to or a continuance of or a dependency of the original bill, or one 
brought for the purpose of cross-litigation or of controverting, or 
of carrying a decree of Court into execution (Story’s ‘ Equity 
Ploadings,’ paragraphs 16 to 21) is more than I can say, nor can I 
say, having regard to the fact that the defendant in the original 
' bill was the plaintiff in the subsequent bill, how far the law of res 
judicata had developed at that time, about twenty years prior to 
the Duchess of Kingston’s case. à 
ut In Daniell’s ‘ Chancery Practice ' the only ease cited is 
Senhouse v. Earle(1). But Fisher also cites Qua rell v. Bechford(2) 
and Robbins, Ford v. Wastell(3). But it is not clear whether 
these two cases are cited in support of the proposition or simply as 
having an indirect bearing thereon. In the latter case, all that 
was laid down was that even after the enrolment of the order of 
foreclosure absolute, the time may be enlarged. As far as I am 
able to understand the former case, it really has no bearing what- 
ever upon the proposition that the foreclosure cannot be pleaded 
as a bar to an action to redeem unless there has been a final order 
of foreclosure. 
The above review of the decisions directly bearing or supposed 
to bear upon the question immediately under consideration estab- 
lishes that the preponderance of case-law is decidedly against 


(1) 2 Ves. Sen, 450, Amb], 285. (2) 1 Mad., 269 ; 13 Ves, 877. 
(8) 2Ph, 301. 
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Yavarorarr the view taken by this Court and that the assumption that that 
Varianna View is in conformity with the English law rests only upon the 
Vanya antiquated and very slender basis o! Srnkouse v. Eurle(1), the 
Subs. pcoposition dodused fram which.is Heel! pposel io the earlier 
unreported case of Kemik v. Jones (cited from memory and 
explained therein by the Lord Chancellor) and in particular to the 
fundamental doctrine of r«s yu wata as long establishel under the 
English system of jurisprudence and recognized and acted upon 
since the Duchess of Kingston’s case both in England and in 

India. 

Dzxsox, J.—I would answer the reference in the negative for 
the reasons stated by the learned Chicf Justice and Sir Bhashyam 
Ayyangar, J., whose judgments I have had the advantage of 
perusing. 

Moore, J.—The predecessor in title of the present plaintiff 
brought in 1889 a suit to redeem a mortgage of 1808. ‘The cago’, 
was decided after a hearing on the merits by the Subordinate 
Judge and his decree was confirmed on appral by the District 
Judge and the High Court Under this decree ıt was directed 
that on payment by the plaintiff into Court of a certain sum on or 
before a fixed dato the defendants should dehver up to him all 
documents relating to the mortgaged property and retransfer 
the property to him, and that if such payment was not made on or 
before the date fixed, the property should be sold. ‘The plaintiff 
did not pay within the prescribed date, and the defendants did not 
apply under section 93 of the Trausfer of Property Act for an 
order for sale. The plaintiff, after tho daie fixed had expired, 
paid the money into Court and the Subordinate J udge directed 
the defendants to receive it and put the plaintiff in possession of 
the mortgaged property. In the application for execution which 
the plaintiff fled requesting that the money should be received 
from him, he gave no explanation foi his delay and did not apply 
for an extension of the time allowed by tho decree for payment, 
Subsequently the thirty-first defendant in the suit putina petition 
asserting that as the plaintiff had not paid the amount entered in if 

^, * the decree within the time there fixed, he had lost his right to’ 
5 fe the decree and praying therefore that redelivery of the 


Y 
| ptOperty might be ordered. The Subordmate Judge held that 
GY ng 
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under the decision in Kanara Kurup v. Govinda Kurup(1) as lung Venarvrarrs 
as tho mortgagee abstained from obtiining an order for sale yrange 
under section 93 of the Trans'er of Property Act, the mortgagor's Variva 


ee Rasa. "em de 
equity of redemption subsisted He accorlingly dismissed tho ah 
E petition. On appeal, however, the District Judge reversed the ý 
decision of the subordinate Judge, and this appellate order was 5 


upheld by the High Court in the judgment in Vallubhu Valya 
Rajah v. Vedapuiatt(2). Tho result of these proceedings was that 
the plüntiff was ousted from possession of the mortgaged poperty, 
' and he-subsequently, in 1897, filed the suit which has led to the 
Fd present reference in which he, on the same cause of action as that 
on which the prior suit had been based, sued a second time to 
redeem the mortgage of 1858. ‘The facts bemg as J have stated, 


we 


there appears to me to be no doubt that the reference which bas 

K been made to us must be answered in the negative and that it must 
be held that it was nut open to the plamtiff to bring the present 
suit. The provisions of section 12 of the Civil Procedure Code are, 
in my opinion, a bar to this suit, and the learned Counsel for the 
$Plaintiff has in his argument before us scarcely attempted to show 
^'' that the questions at issue are not jes judicata. His main argument 
has been that as the relation of mortgagor and mortgagee still 
subsists between the plaintiff and the defendants it must be held 
that itis open to the former to bring the present suit for redemption. 
The following passage from the judgment of the High Court in 
Karuthasami v Jaganatha\8) is rehed on:— “Tu our judgment 
the relation on which the mortgagor and mortgagee stood to one 
another was not terminated by the deoree, It was intended by 
the decree that it shoul be terminated on the happening of a 
certain evont which event has not ocurred The ielation then 
still exists and theright to redeem is inseparable from the relation 
ry so long as it exists.” ‘Lhero can, of course, be no doubt as to the 
correctness of the proposition of law hero laid down. but it cannot 
bé held that it therefore follows that a plaintiff, who obtained a 
Ww il dacroà for redemption which he has failed to execute, can bring a 
Second suit on the same cause of action. His remedy is to execute 
the decree that he has already obtained, and 1t clearly is illogical 
to argue that if for any reason that decree has ceased to be 


(D) LLB, 16 Mod , 214. 
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vaoarcrarn executable the plaintiff can evade the bar under the provisions of 


section 18 of the Civil Procedure Code and bring a fresh suit. 
Tho question has not been argued before us, but as far as I can 
judge from the record, it appears that it is still open to the plain- 
tiff to execute the decree of 1890. ‘The only point that was decided. 
in the judgment in Vullabha Valya Rajah v. Vedapuratti(1) was 
that the plaintiff having made default in payment of the mortgage 
money within the time fixed by the decree was not entitled to 
apply for execution. This decision was no doubt correct, but it does 
not therefore follow that tho decree was incapable of execution. Tt 
was clearly open to the plaintiff to apply under the last clause of 
section 93 of the Transfer of Property Act for an extension of the 
time allowed to him for payment, and if he was able to show good 
causo for his application the Court would have been bound to 
grant him the extension of time asked for. The ruling of the 
Bombay High Court in Wandram v. Babaji(2), as to this matter 
is, in my opinion, correct and should be followed. 
We should, I consider, answer the reference made to us in the 


negative. 


This case coming on for final disposal after the expression of 
opinion of the Full Bench, the Court (Buasmvaw Avyancar and 
Moore, JJ.,) delivered the following 

Juvemenr.—Following the opinion of the Full Bench in the 
reference made to it, we must allow this appeal and hold that this 
suit was not maintainable. We reverse the decrees of both the 
lower Courts and dismiss the suit. The parties will have to pay 
their own costs throughout. 


(1) LL.R,, 19 Mad, 40, (2) LLR., 22 Bom, 771, 
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APPELLATE CIVIL. 


Before Sir Arnold White, Chief Justice, and Mr. Justice Davies, 


SANKARANARAYANA VADHYAR (PLAINTIFF), APPELLANT, 
v 
SANKARANARAYANA AYYAR (DerENDANT), RESPONDEN 


Usury Laws Repeal Act—Act XXVIII of 1855, s. 3— Contract Act—Act IX of 187 


s. 74—Contract Act Amendment Act—Act VI of 1899, s. 4—Penalt y— Principal 


aunt rovision for interest in case 


of default, 


earing no interest repayable by instalments 


Defendant was indebted io plaintiff, as the stake-holder of chit fund," 
and undertook to pay the amount of the principal by half-yearly instalments. 


Ilo farther undertook that, in case of default in the payment of such instalments, 


he would pay interest at the rate of one pie per rupeo per diem from the date 


of defanlt, No interest was payable on the prin 


pol sum unless default should 
be made, the instalments being in repayment of the principal sum alone without 
interest. Default having been made, plaintiff sued on the bond, whereupon 
` defendant pleaded that the rate of interest was penal and not recoverable : 
d Held, that plaintiff was entitled to recover, The contract was not ono which 
provided for the payment of a given rate of interest in 


event and a higher 


rate in case of default. Under the agreement the debtor incurred no obligation 


to pay interest ab allon the money which he owed. His liability to pay interest 

only arose in the event of defi The case was not governed, therefor 

the Contract Act of 1872, or the Contract Act Amendment Act of 1899, 
Per Sir Arxoro Wurre, C.J.—Under the Contract Act of 1872, 


that an enhanced rate of interest shonld be payable a 


. by 


a stipuiation 
from the date of default 
pulation by way of penalty. The explanation io section 4 of the 


is not a 


Contract Act of 1899, which provides that a Court may treat such a stipulation 


as a penalty, ia perm 
Semble, that the words 
Act of 1899, mean “ which is in issue” and that where there is an appeal from 


sive and does not preclude it from holding otherwise. 


* which is put in issue” in section 4 of the Contract 


“in issue” 
in the appeal. Also, that the Contract Act of 1809 only applies to suits 
instituted after the commencement of that Act. 


a decree in a suit instituted in respect of a contract the contract 


Surr to recover Rs. 2,500 due under a mortgage bond. Plaintiff 
was the stake-holder in a lottery. Defendant was a subscriber, 
and held 1} tickets. He received the amount of prizes in respect 
of theso tickets at the seventh and eighth drawings. Ho was, in 


* Second Appeal No. 332 of 1900 against the decree of B. Cammaran Nayar, 
Additional Subordinate Judge of Tinnevelly, in Appeal Suit No. 191 of 1809, 
modifying the decree of A. Ramalingam Pillai, District Munsif of Ambasamudram, 
in Original Suit No, 18 of 1898, : 
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consequence, bound to pay Rs. 750 to plaintiff. By a bond, 
executed on 6th December 1894, defendant covenanted to pay this 
sum in twelve instalments of Rs. 62-8-0 each on 17th May and 
19th November of each year, the first instalment to be payable on 
17th May 1895. The bond (which was filed as exhibit A) also 
contained the following covenant :— “And in default, I bind 
myself to pay on demand in a lamp sum, without reference to the 
subsequent instalments, the principal sum and the accrued interest 
at the rate of one pie per diem for every rupee of the total amount 
which I should pay from the date of default to the close of chit, 
deducting the amount paid by me till then.” 

Default was made, and plaintiff became entitled, according to 
the terms of the bond, to the principal sum of Rs. 750, and also 
to interest thereon, from 18th May 1495 to 17th December 1897, 
which amounted to Rs. 4,618-7-6. Plaintiff, however, gave credit 
for Rs. 150, (a sum to which defendant was entitled), and, as the 
amount of interest was large, confined his claim to Rs. 2,500 in 
all, which was the pecuniary limit of the Munsif's jurisdiction. 

Defendant admitted tho bond, and pleaded failure of a portion 
of the consideration, and that the rate of interest was illegal 

The District Munsif decreed in plaintiff's favour for the amount 
claimed. 

The Subordinate Judgo, on appeal, held that the rate of interest, 
amounting as it did to 180 per cent. por annum, was out of all 
proportion to the risk and beyond all measure of damages from 
failure to pay the instalments. He allowed plaintiff interest at the 
rate of 12 per cent , as a reasonable rate in compensation for the 
default. 

Plaintiff preferred this second appeal. 

V. Krishnasame Ayyar and Sivarama Ayyar for appellant. 

Ramakrishna Ayyar for respondent. 

"The Court delivered the following judgments :— 

Sir Anxorp Warre, CJ.—In this case the defendant was 
indebted to the stake-holder of a chit fund in a sum of Rs. 750. 
He undertook to pay this sum by half-yearly instalments of 
Rs. '62-8-0 and in default he hound himself to pay in a lump 
sum on demand the principal debt and interest at the rate of 1 pie 
pet diem per rupeo from the date of default. The half-yearly 
instalments of Rs. 62-8-0, which the defendant undertook to 

pay, were on account of principal only. There is some conflict of 


" 


"— 
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authority with referenoe to the enforcement of stipulations which 
provide for the payment of a higher rate of interest on default. 
but the authorities appear to be uniforin at any rate to this 
extent—that when the higher rate of interest is payable as from 
the date of default and not as from the date of the contract, the 
contract rate is enforceable. See Arulu Mustry v. Wakuthu Ohn- 
nayan(1), Nanjappa v. Nanjappa(2), the judgment of this Court 
(Shephard, J. and Davies, J) in Krishnasam: Ayyar v. Samu 
Ayyar(3), Dullabhdas Devchandshet v. Lakshmandas Swarupchand(4), 
Umarkhan Mahamadkhan Deshmukh v. Salekhan(5), Mackin- 
tosh v. Crow(6) and Deno Nath Santh v. Nibaran Chandra 
Ohuckerbutty(7). The result of the authorities is thus stated by 
Sargent, O. J ,in Umarkhan Mahamadkhan Deshmuhh v Salekhan(») 
— a proviso for retrospective enhancement of interest in 
default of payment of the interest at due date is generally a 
penalty which should be relieved agninst, but a proviso for 
enhanced interest in the future cannot be considered as a penalty, 
unless the enhanced rate be such as to lead to the conclusion 
that it could not have been intended to bo part of the primary 
contract between the parties.” As pointed out by this Court in 
the case of Nanjappa v. Nanjappa,(2z) when the agreement is to 
pay the higher rate as from the date of default no question of 
penalty really arises. At the moment of the breach no larger 
sum can be exacted by the creditor, but from the date of the 
breach the terms on which the debtor holds the money become 
less favourable. “By the default he accepts the alternative 
arrangement of paying a higher rato of mterest for the future. 
On the other hand when the stipulation is that on default the 
higher rate shall be payable from the date of the original obliga- 
tion, the debtor does on default become immediately liable for a 
larger sum.” The decisions in the cases in which the Courts have 
gone further and, following the decision of the Privy Conmeil 
in Rai Balkeshen Dass v. Raja Run Bahadoor Smgh(8), have held 
that the contract rate is enforceable even where the higher rate 
is payable as from the date of the agreement (see for instance 


Q) 2MLITCR, 205. (2) LL.R, 12 Mad., 161, at p. 166 
(3) Second Appeal No. 1303 of 1896 (unreported) 

(4) IL R, 14 Bom, 200. (5) LL.R,, 17 Bom., 100, at p. 143. 
(C) ILR, 9 Oalo., 689. (7) LLR, 97 Cale, 421. 

(9) L.E., 10 LA, 102 , LLR., 10 Oalc., 305, 
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Basavayya v. Subbarazu(l), Narayanasam: Naidu v. Narayana 
Ran(2), Arjan Bibi v. Asgar Ali Chowdhwi(3), Banwari Das v. 
Muhammad Mashiat(4), and Banke Behari v. Sunde Lal(5)), do 
not of course conflict with this view. 

It scems to me both on principle and on authority that, as the 
law stood under the Act of 1872, when the cnhanced rate of 
interest only becomes payable as trom the date of default, the 
stipulation ought not to be construed as a stipulation by way of 
penalty and the debtor ought not io be relieved therefrom. The 
mere fact that the rate of interest which the debtor agrees to pay 
is high, or even exorbitant, is, in itself, of course no reason for 
relieving him from his bargain, although it may be evidence that 
the parties were not dealing at arm’s length and that some untair 
advantage was taken hy the ereditor—in other words, that there 
was no real contract hetween the parties. In the present case, 
however, having regard to the relations between tho parties and the 
circumstances in which the defondaut undertook the obligation 
which he failed to fulfil, T am certainly not prepared to say that 
the rate of interest was exorbitant 

Moreover, in the present «ase it is to be observed that the 
contract was not one which provided for the paymont of a given 
rato of interest in any event and a higher rate in the event of 
default, Under the agreement the debtor incurred no obligation 
to pay interest at all on the money which he owed. His liability 
to pay interest only mose in the event of default. It scems to me 
that, if the principle on which the Courts have drawn a distinction 
between agreements under which a higher rate of interest is pay- 
able as fiom the date of defanlt and agreements under which a 
higher rate is pay abl liom the date oi the agicement, is sound, 
as T think it is, the principle applies æ jorto: where the creditor 
may he said to waive his right to interest so long as the debtor 
Julfils his obligation and where the liability to pay interest at all 
only arises as from the date when the debtor tails to fulfil his 
obligation. 

So much for the law as it stood under the Act ot 1872. Tho 
next question for consideration is—assuming the amending Act of 


(1) LR, 1L Mad, 201 (2) LL R, 17 Mad, 62. 
(8) LL B., 23 Calo., 200, (1) T-L R., 9 AN , 690, 
(5) LLB, 15 All, 232, 
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1599 applies, is the defendant entitled, under section 4 of the Act, 
to be relieved from his contractual obligation ? 

As regards the onacting portion of the section, tho alterations 
would seem to be morcly verbal. The explanation, however, 
declares that a stipulation for increased interest from the date of 
default may be a stipulation by way ot penalty. The explanatiou 
appears to bo intendol to mert the decisions to which I have 
referred It is to bo observed, however, that the explanation only 
says that the stipulation may be a stipulation by way ot penalty. 
There is nothing in the explanation to preclude a Court from hold- 
ing that, notwithstanding that tho stipulation was for increased 
interost from the dato of default and not from the date of agree- 
ment, the stipulation ought not to be regarded as a stipulation 
hy way of penalty Further, the explanation does not apply to 
the contract in the present case, where the stipulation was not for 
increased interest on default, but for interest on default, no interest 
boing payable if there was no default. None of the now illustra- 
tions cover the present case, but there is nothing in any ot the 
illustrations which conflicts with the view indicated above. Putting 
the proposition of law in the form of an illustration it would run 
thus :—A undertakes to repay J} a loan of Rs. 1,000 by five equal 
monthly instalments, with a stipulatioa that, in default of payment 
of any instalment, the whole shall become due, with interest from 
the date of default. The fact that interest is payable from the 
date of default does not, in itself, render the stipulation one by 
way of penalty. 

lt seems to mo, therefore, that as a question ol construction, 
section 4 of the Act of 1899 would not preclude a Vowt from 
holding that the stipulation in the contract in question is nota 
stipulation by way of penalty. 

Tf tho view, expressed above, is right, the question whether, 
on the construction of section 1 (3) of the Act of 1899, the Act 
applies at all to the contract in the present case, would not arise. 
This question of construction, however, has beon fully argued. and 
I propose to deal with it. The Act came into operation on Ist 
May 1899. ‘The deerce of the Court of First Instance (which gavo 
the plaintiff interest at the contract rate) was before the Act came 
into operation. Tho deerce of the lower Appellate Court, which 
gave the plaintiff interest at the rate of 12 por cent. only, was 
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after the Act came into operation. Section 1 (3) of the Act of 
1899 provides that the Act shall apply to every contract in respect 
of which any suit is instituted, or which is put in issue in any suit, 
after the commencement of the Act. The question, therefore, turns 
on the construction of the words “ or which is put in issue in any 
suit.” 

"The contention on behalf of the defendant was that the words 
“ put in issue" were not intended to be used in any technical 
sense and that the word “suit” included “ appeal." On behalf 
of the plaintiff 1t was argued that the word “ suit ? as first used in 
the sab section obviously meant suit in the restricted sense and that 
it should be so construed when it is used in connection with the 
words “ put in issue.” In the view I take of the construction of 
the section it is not necessary to deal with these points. If it were 
I should bo disposed to say that the words “ which 1s put in issue id 
mean nothing more than “which is in issue " and that where there 
is an appeal from a decree in a suit instituted in respect of a 
contract tho contract is * in issue " in the appeal. It scems to me, 
howover, that the words * put in issue" in avy suit mean put in 
issue in any suit instituted after the commencement of tho Act. 
I concede that this intention could have been made clear beyond 
all doubt by the introduction of the word “instituted” after the 
words “in any suit," and that the construction which I am pre- 
pared to adopt is not the strict grammatical construction of the 
sub-section. It seems to me, however, that to construe it other- 
wise would lead to serious inconveniences and anomalies and that, 
having regard to the general scope of the amendments made by 
the Act and the canons ot construction in cases where vested rights 
are affected or the legal character ot past transactions is concerned, 
the Act should be construed as applying only to suits instituted 
after the commencement of the Act. I think the words “or which 
is put in issue in any suit” were intended to apply to cases where, 
although the suit is not instituted in respect of the contract, the con- 
tract is put in issue in the suit. The words “contract in respect of 
which any suit is instituted” apply to cases where a suit is brought 
to enforce a contract or to have a contract set aside. The words 
“contract . . . . which is put in issue” apply to cases where 
it becomes necessary for the Court to adjudicate upon a contract, 
although the suit was not brought either to enforce it or to have it 
tet aside. 
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I think this appeal should be allowed with costs here and in Sarari 


iho lower Appellate Court, the decree of the lower Appellate hiis 
Court set aside, and that of the District Munsif restored. The gr... 
plaintiff is entitled to interost at the contract rate on the principal HAKATA 
debt Rs. 600 from the date of the plaint until the date of the 

Munsif's decree and interest at the rato of 6 per cent. from the date 

of the Munsif’s decree until payment. 

| Davies, J.—The defendant was under an obligation io pay 

Rs. 750 in half-yearly instalments of Rs. 62} toa benefit fund 

| and he executed a bond to the plaintiff who was managing the 


fund to make payment accordingly. In default of the payment 

of the instalments on the duc dates, he stipulated that the whole 

principal should become payable at once and that he would pay 
ale interest on the instalments in caso of non-payment on the fixed 
dates at the rate of 1 pie per diem per rupee. 

‘Lhe only question before us is whether the interest so agreed 
upon is recoverable in full as the contract rate between the parties, 
under section 2 of Act XXVIII of 1855, which provides that “in 
any suit in which interest is recoverable, the amount shall be 
adjudged or decreed by the Court at the rate (if any) agroed upon 
by the parties” or whether that rate, being a very high one— 
amounting as it does to about 180 per cent. per annum—ought to 
be relieved against as a penalty, and only a lower rate allowed. 
The contract rate was allowed by the District Munsif, but the 
Subordinate Judge, in appeal, holding that rate to be exorbitant, 
decreed at the rate of only 12 percent. per annum. Hence this 
second appeal by the plaintiff, whose pleader points out that in an 
exactly similar case in the same Munsif's Court, a Division Bench 
of this Court in Krishnasami Ayyar v. Samu Ayyar(1), decided in 
favour of the contract rate. 'lhere is no question here, nor was 
there in the second appeal just reforred to, as to the contract being 
voidable on the ground of the defendant not understanding the , 
transaction. He entered into it with free consent and the parties 
were on an equal footing. Section 74 of the Contract Act, and 
the numerous and various decisions of the High Courts in India 
in regard to the provision im a contract for an increased rate of 
interest when there is a default in payment of a lower rate, are 
also, in my opinion, inapplicable to this case, inasmuch as no 


eruere 
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increased rate of intorest is hero stipulated for. The agreement 
simply was that interest was to bo paid on overdue instalments, 
and the rate of such interest was once for all fixed. So what tho 
respondent's pleader mainly relies on is a ruling of the Allahabad 
High Court that when an extravagant rate of interest is provided 
for it is only equitable to hold that *iuterest ? was not intended 
to mean interest" buta penalty—in other words, that though 
nominally interest, it was really penalty (Bansidhar v. Bw Ali 
Khan(1)). Butlam unable to agree in this view. ‘When persons 
make on engagement with their eyes open they should be bound 
by it: although to the Court the bargain may appear extortionate 
it may in reality not bo so. It is impossible for the Comt always 
to know what are the considerations weighing between parties 


when they come to au agreement, especially in moncy matters. 
The urgency of the demand, and the scarcity of the supply, would 
often operate to increase the cost—or in this case the fand might 
itself have had to pay for the money it required to enable it to be 
carried on an exorbitant rate of iuterest, if the defendant failed to 
keep up to his engagement. So that when the intention of the 
parties i 
ho given effect to. Di accordance with this view it was held in 
2) that the mere fact that the terms 
aro exorbitaut is of itself uo reason for not enforcing a contract 
duly made, and ov the same principle in Arjen Bibs v. Asgur Ali 
Chowdhuri(S) a vate of interest almost as high as that in the 
present vase, namely, 2 anmas per rupce por mouth, was decreed. 
lam therefore clearly of opinion that tho decision in Krishnasami 
Amur v. Sumu Ayyw(4) was right, and following it, 1 would 
reverse the decree ol the lower Appellate Court and restore that 
of the Muusif, plus the further interest awarded in the judgment 
of the learned Chief Justice. The respondent must pay the 
appellant’s costs in this and in the lower Appellate Court. 


plain aud unmistakable a» it is here, that inteution must 
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APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangur. 


AKKANNA AND anotugn (Darenpayts Nos, 3 AND 24), 1901. 
December 3, 
APPELLANTS, 4,10. 


v 
VENKAYYA axp oruzms (Pramnrs, D 
AND LEGAL Represenratives OT D: 
PLAINTIF No, 5 RESPECLIVELY), RESPONDLNTS. 


spAnis Nos. 1 AND 2, 


NDANT No. 4 D 


Hindu Law—Propei ty inherited by widow Jrou her lursband—-le parsateons n th the 


anome thereof—No mduation of intention by widmo fo make the arquised 


pup 
that mdow enlended to setan coalsot 


ty part of the husband's estate for the benent of las heirs Presumption 


A fhndu widow whorited ccriain property hom her husband. and with the 


ars. She 


e income thereof avquired Jand ona usnfructuarv mortgag 


d portion of the term of the mortgage for consideration, 


assigned the mexpi: 
and subsequently died. ‘The revers 


nary bens tə her hie husband iben sued her 
assignees for the property. There was no evidence ihat the widow had ovur 


arb of her husband's estate for 


indicated any intention to make the property 
the benefit of his heis + 
Held, that there was no presumption ibut the widow intended to part with 
t her power of disposition for the benefit ot ler reversi 
proper 
. Hindu w 


Icis Theacquirer of 


s to retun dommion over ii, aud in the case of a 


y presumably intend 


h which the 


w the presumption 15 none the less so when the fund w 


property is aequnod is ono which, though derived from her husband's property, 


was at her absolate disposal. Tnasmu the widow's al 


lute power ot 


i disposition over the income derived from the widow s cstate, 18 now Lully recog- 


nized, she will be presumed, in the absence of an indicatiun of her mteniion to 


i the contrary, to rotam the same covirol uver the investment uf such income. 


Nor is that presumption affected by the fact that moperiics thus acquired 1y 


i her aro managed and enjoyed by her without any 


distinclion, with properties 
parato owner of tho two sets 
ibsolulely entitled to the income 


inherited from her husband. She is the sole and 


of properties, so long as she enjoys them, and is 
from both. 

‘The title of the assignces of ike widow was upheld. 

Isi Dut Koer v. Hansbutti Kocrain, (1.U.R., 10 Calc. 321 at p. 837: s.c. 
sub nom. Teri Dut Koer v. Mussumut Hansbutt. Kocrain, LR., 10, I.A., 160), and 
Saodamini Dasi v. The Administrator-Ceneral of Bengal, (L-R, 20 A. 12; LLB, 
20 Calc., 433), referred to. 


Burr to recover plaintiffs five-ninths share of certain property 
together with past and subsequent profits. The plaintiffs alleged 


* Appeal No. 170 of 1900 against the decree of J. II. Munro, District Judge of 
Qódávari, in Original Suit, No, 4 of 1899, 
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that (hex father, tho lato Timmanna, the late Dorayya, (ahas 
Raghunayakulu), father of defendants Nos. 1 to 4 and grand- 
father of fifth and sixth defendants, and the late Venkatarayudu, 
(father of ono Bulli Venkanna), were brothers ; that Bulli Venkanna 
died issucless about 36 ycars ago; that after the death of Bulli 
Vonkanna, his widow Parvatamma inherited the property men- 
tioned in the plaint schedule and enjoyed it up to her death, 
which took place on 5th October 1897; that Parvatamma sent 
money to a Muhemmadan and obtained a usufructuary lease of 
acres 25-99 cents of mam land for 52 years from 1864-65 to 
1915-16; that after the death of Parvatamma the plaintiffs 
and defendants Nos. 1 to 4 were heirs to the properties of the late 
Bulk Venkanna; that Parvatamma fraudulently alienated the 
properties ın question to the detendants ; that tho said alienations 
aro invalid, and that the defendants had no right to the property 
m dispute ‘The defendants Nos 3, 10, 17, 18, and 24 stated that 
the late Parvatamma never enjoyed the lands alleged to have 
been taken by her on usufiuctuary mortgage ; that Parvatamma 
inherited no property trom her husband ; that tho money said to 


have been lent to a Muhammadan was not her husband's proporty ; 
that oven if 1t should be held that Parvatamma obtained a usufruc- 
tuary mortgage deed, the ouginal owners, before the death of 
Parvatamma, had sold, m 1892, acres 6-15 cents of land to third 
defendant, and acres 2-22 cents of land to twenty-fourth 
defendant; that the third and twenty-fourth defendants bond fide 
paid the money and purchased the said lands and had been 
enjoying them as of right; that the late Parvatamma alienated 
no property to them improperly and without consideration ; that 
plautifis had no right whatever to question the alienations alleged 
to have been made by Parvatamma in respect of the said inam 
lands and that neither the pati site nor the jirayati lands mentioned 
in the schedule were in their possession. 

The following issues among others were framed :—(i) Wero the 
suit zamindari jirayati lands inherited, and enjoyed by Bulli 
Venkanna, and afterwards by Parvatamma, as alleged in para- 
graph 3 of the plaint? (u) Wero all or any of the said jirayati 
lands, alienated in favour of any of the defendants as alleged 
by the plaintiffs P (ii) Did the late Parvatamma obtain a mort- 
gage from the person mentioned in the plaint with the money 
inherited from her husband,—what are the terms of the said 
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mortgage ? (iv) Did the late Parvatamma obtain ‘possession of Armxsa 
any portion of the mortgaged properties under the terms of tho vaysayia. 


said mortgage bond ? (v) Ifany mortgage bond was evceuted in 
“favour of tho late Parvaiamma as alleged in tho plant are the 
plaintiffs entitled to its benefit? (v1) Did the late Parvatamma 
alienate the lands as contended by tho plaintiffs im favour of the 
defendants Nos. 2 to 18 and are the said defendants in possession 
of the said lands? (vi) Did Venkatarayudu piedecease Bulli 
Venkanna ? (vm) Is any portion of tho plamtift's claim bared by 
limitation? (1x) Did the late Parvatamma convey the w hole of the 
house-site included in the swt io the first defendant anil 1s the 
alienation made by tho late Parvatamma valid ind binding on 
plaintiffs and defendants Nos. 2, 3, and 4? 

Dealing with issues Nos 8 to 6 the District Judge said .—- * The 
evidence discloses that Parvatamma had only 8 acres of inam m 
Nos. 518 and 522 on mortgage ; of this—the third defendant has 
approximately 6 acros and twenty-fourth defendant 2 aces The 
defendants claim under exhibits IV and V. sale-decds by the mort- 
gagors, dated 20th March 1893. . The mortgage is 
stated to be a usufructuary mortgage for 52 years from faslı 1274, 
and by exhibit K, Parvatamma transferred her interest to Ramayya. 
The evidence shows sufficiently that Parvatamma did geta mortgage 
as alleged. It is plaintiff’s case that the money advanced by her 
was moncy inheiited from her husband. That she inhented any 
money from her husband cannot be said to be proved. It is 
argued however that the money must at any rate have been money 
derived fiom her husband’s property and that it was clearly 
Parvatamma's intention to treat the mortgage as an accretion to 
her husband’s property. Isre Dut Koer v. Musswnué Hansbutts 
Koeram(1), and Babn Sheo Lochun Singh v Babu Suheb Smgh(2), 
are relied upon and support the argument. It has been found that 
Parvatamma did inherit some property from her husband, and 
it has not been shown that she had any property not so inherited. 
It may be taken, therofore, that the money advanced was derived 
from her husband’s property. There is nothing to show that 
Parvatamma made any distinction between the lands held on mort- 
gage and the jirayati lands. On the other hand, the recitals in 


@ LR, 101A, 100 , LLB, 10 Calo, 324. 
(2) LR, 14 LA. 68, LL.E,, 14 Cale , 887. 
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exhibit K, that Parvatamma was liviug on her husband’s property, 
and that ihe transfor was made to dischargo her debts are indications 
of how she looked upon the property. No valid necessity for 
the transfer under exhibit K, has heen proved, and the alienation 
is thorefore not valid after Parvatamma’s death and the rever- 
sioners arc entitled to the benefit of the mortgage. The sale deeds 
obtained by defendants Nos. 2 and 21 from the moitgagors, cannot 
prevail against the outstanding mortgage. The evidence of the 
karnam who wrote exhibits [V and V shows that the lands covered 
by these deods were the lands transferred under eshibit K to 
Ramayya. ‘The harnam also states that Parvatamma paid taxes 
on her inanis and there is other oral evidence of her enjoyment. 
There is no sufficient evidence foi the defence to rebut this evidence. 
Liind, therefore, on the third issue. that Parvatamma goi a usu- 
fruetuary mortgage of a potion of Nos. 518 aud 522 which 
5-16; on the fourth issue, that 
she got possession under her mortgag: ; on the fifth issue, that 
the plaintiffs aie entitled to the benefit of the mmtgage: and on 
ed under exhibit K. to the 

' moiigagud property, which 
defendants Nos. 3 and 21 subsequently purchased and of which 


mortgage does not exphie till Jt 


the sixth issn, that Paryatamma alie 


father of di fendants Nos. 5 and 6 th 


they appar now to be in possession 7 

Ifo passed a decice in lavour ot plaintifis, tor possi ssion of their 
live-ninths share im a portion ot the land as against defendants 
Nos. 5 to 7, and in the inam lands. fall the expiry of the mortgage 
as against defendants. Nos. 3.11. 12, 13 and 21 ; and in another 
portion as against defendants Nos. | and 8. lun other respects the 
suit was dismissed. 


Dotendants Nos. 3 and 24 pri lerred this appeal. 
1. Knishnasam Ayya tor appellants, 

Sundara Ayya l K. Bubrahmuwa Sustri tor respondents 
Nos. 1 to t. 

Ai vars! —The main facts are sufficiently stated hy the District 
Judge. This appeal is preferred hy dotendants Nos. 8 and 24 
against so much of the deerec as awards to tho plaintiffs five- 
ninths share in certain inam lauds, which are partly in tho possos- 
sion of the third defendant and partly in the possession of the 
tweuty-fourth defendant. ‘lhe District Judge decided the ease on 
the footing that Parvatamms inherited certain property from her 
husband and with the income thereof acquired the lands in question 
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in 1864 on a usufructuary mortgage for 52 years from cortain Arrivi 
Muhammadans who were the owners thereof. The asufruct was NEG 
to extinguish the debt at the end of the 52 years. The District 
Judge further held that Parvatamma assigned in 1877 under 
exhibit K the unexpired portion of tho term of the mortgage to 
Ramayya, the brother of the third defendant, and received a 
portion of the sam named therein, viz , Tis. 290. as consideration 
for the assignment 

The questions argued in support of tho appeal aro (i) that there 
is no proof that the proporty in question was acquired on mortgage 
by Parvatamma or that she alionated the same to the appellants, 
(i) that the appellants respectively purchased portions of the prop- 
erly in 1893 from the Mussalman owners from whom they held 
leases of an earlier date, (iii) that even if the property was so 
acquired by her and alienated to the appellants, the plaintiffs as 
reversionary heirs cannot impugn the alienation, and lastly (iv) 
that Parvatamma’s husband Bulli Venkanna predeceased his father, 
Venkatarayudu, and that therefore she was not entitled to inherit 
from her father-in-law the property from the income of which the 
r2 mortgaged property was acquired, and that therefore she acquired 
an absolute right to such property, not merely a widow's estate. 
It is unnecessary to consider the question of law 1aised in the last- 
yt mentioned ground of appeal as we fully concur with the District 
Judge in his finding that Bulli Venkanna did not predecease his 
father. As regards tho proof of the mortgage tho instrument is 
not forthcoming, but, according to exhibit E, it ought to be in the 
possession of the family of Ramayya, and we think that exhihit K, 
which is a registered instrament, is sufficient evidence, at any rate 
against the third defendant, and there is also some oral evidenco 
in proof of the mortgage. Thongh the assignment, exhibit K, 
was in the name of Ramayya alone, there is evidence that the lands, 
or at any rate, the income thereof, was enjoyed in common by 
Ramayya and his younger brothersthe second and third defendants, 
the eldest brother, first defendant, having become divided from 
them prior to 1877. Third defendant, no doubt, got a sale deed 
exhibit IV for the property in his possession from tho Mussalman 
owners in 1893. This sale would confer on him only the equity 
of redemption of the land, and it may be that his brothers have 
no right in such equity of redemption, but it is not inconsistent 
with the plaintiff's case that third defendant was in possession of 


AKKANNA 


9. 
VENEAYYA. 


356 THE INDIAN LAW REPORTS. (VOL, XXY. 


the land as assignce of tho mortgage in favour of Parvatamma. 
There is no proof of third defendant’s plea that his possession 
prior to 1898 was as lessee directly from the Mussalman owners 
and no cowle is produced in support of the plea. His possession 
therefore must be traced to the alienation made by Parvatamma 
under exhibit K and, if Parvatamma had no absolute power of 
disposal of the lands which she held as mortgagee, it is not con- 
tended or established that the alienation under exhibit K was for 
a purpose binding on the reversioners As regards the land in the 
twenty-fourth defendant's possession, we find it difficult to concur 
with the District Judge exthor that it was comprised in the moiety 
of the mortgaged land in respect of which moiety alono Parva- 
tamma’s right was established in the suit referred to in exhibit K, 
or that the twenty-fourth defendant derived his title thereto from 
the transferoe under exhibit K 
Tho twenty-fourth defendant is not a member of Bamayya's 
family, and there is evidence that the land had been previously in 
ihe enjoyment of his fither-in-law The only evidence is that the 
land is part of tle Mussalman’s inam land, hut there is nothing to 
show that it is included in the moicty adjudged to Parvatamma. 
On this ground, if on no other, it would he necessary to allow the 
appeal so far as this land is concerned 
As regards ibe third contention, we are mable to uphold the 
finding of the District Judge that the property acquired by 
Parvatamma, on a usufructuary mortgage for a long term of years, 
by means of the income derived by her from the jirayati lands 
inherited from her husband, should he held to form an accretion 
io her husband's estate, and that her alienation of the same does 
not bind her reversioners The District Judge, relying upon the 
decisions of the Privy Council in Ze Dut Koer v JMussumut 
Hansbutti Koerain(1) and Babu Sheo Lochun Singh v. Babu Saheb 
Singh,(2) holds that it was really Parvatamma’s intention to treat 
the mortgage as an accretion to her husband’s property and that 
there is nothing to show that she made any distinction between 
the lands acquired by her on mortgage and the jirayati lands 
inherited by her from her husband TJe considers that the recitals 
made in tho transfor deed, exhibit K, that her occupation was 


(D LR, 101 A, 150, IL R , 10 Cale , 324 at p. 387 
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‘living on her husband's property’ and that she ahenated the 
property for the purpose of discharging her debts, show that she 
treated the property acquired on mortgage as acoretion to her 
husband's property. The property comprised in the transfer deed. 
is only the mortgage property and there is no recital as to tho 
nature of the debt The occupation of the excoutant is generally 
mentioned in documents as required by the iules of the 
Registration Department, and the statement m the document that 
Parvatamma was living on her husband's proporty cannot possibly 
warrant an inference that it was her intention that the mortgage 
property should form an acoretion to tho husband's estate Tn 
our opinion there is no evidence on the record either to show that 
Parvatamma intended thus to incorporate her property or to show 
that she did not intend so todo. The question as to the power 
of disposition which a Hindu widow has over property acquired by 
her out of the ino^me from hor husband's cstate, or out of savings 
from such income, has to be determined solely with reference to 
general principles and judicial decisions, there being no texts of 
Hindu law bearing upon it Mr. Mayne gives a summary of these 
decisions in paragraphs 626-630 of his ‘Treatise on Hindu Law 
and Usage,’ (sixth edition), and jt is unnecessary to refer hore to 
any of the decisions on the subject prior to the decision of the Privy 
Council in Isr: Dut Koes v Mussumut Hansbutts Koer ain(1) in which 
all the earlier decisions are reviewed and considered. While laying 
down clearly in that case that a widow’s savings froin the income of 
her husband's estate arc not her stridhana, and that, 1f sho made no 
attempt to dispose of them in her lifetime, it ıs undisputed that 
they follow the estate from which they arose, it was held that it 
was a question to be decided upon the facts of each case whether 
such savings form an accretion to the husband's estate as distin- 
guished from income held in suspense in the widow's liands,'as to 
which she has not determined whether or not she will spend it. 
In that case the properties consisted of certain sharos of land in 
which the husband was a shareholder to alargo extent, and the pur- 
chase was made by the widows out of their savings within a short 
time after his death in 1857, and they made no attempt to alienate 
them till 1878, and even then “the object of the alienation was 
not the need or tho personal benofit of the widows, but a desire to 
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change the succession and give the inheritance to the heirs of one 
of themselves in preference to their husband's heirs.” This was 
carried out by conveying to such heir part of property inherited 
from the husband and part of property subsequently acquired 
by the widows  'l'heso circumstances in their Lordships’ opinion 
clearly established “ accretion to the original estate * and made the 
after-purchases inalienable by the widows for any purpose which 
would not justify alienation of the original estate. In Babu 
Shiv Lochun Singh v Babu Salıb Smgh(1) the above decision 
was followed and it was held that the purchased properties were 
dealt with hy the widows as accretions to their husbands’ estate, 
and that the original properties and such accretions were treated 
by the widows precisely alike in the leed of gift which they exe- 
cuted in favour of the alleged adopted son. In this case, no doubt, 
their Lordships olserve that “ where 1 widow comes into posses- 
sion of the property of the hushand and receives the income and 
does not spond it but ins ests if in (he purchase of othe: property ” 
it must be taken primu jucu to bo the intention of the widow to 
keep the estate of the bnsband as an entire estate, and treat the 
property purchased as au accretion to that estate This was only 
a dulum whieh must be understood with reference to the facts and 
ciroumstances of that case, which, it was held, indicated that it 
was the intention of the widows to keep the estate entire, and 
that the same should des end in one line of succession Tu Saoda- 
mini Disi v The climinastrator-General of Bengal, (2) the latest 
decision of the Privy Council on the subject, the income which 
accrued on the estate of the hnsband for a period of about eight 
years subsequent to his death and which was not disposed of by 
his will, eame to his widow as lus heir at law and she invested the 
same in (tovernment securities exceeding two lakhs of rupees in 
value; and after the lapse of about 20 years she disposed of the 
same as her own It was held that the money so invested by her 
belonged to her as income derived from her widow’s estate, and 
was subject to her disposition. With reference to the contention 
raised in that ease that the savings of a Hindu widow must be 
presumed to have heen made for the benefit of her husband's 
estate, thoir Lordships observed as follows :— 


(1) LR, 14 LA, 68, LOR, 14 Cale 887. 
(2) LR, 20LA, 12, TLR, 20 Calc., 483. 
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« Without examining the precise result of the decisions, it is 

sufficient to say that in this case there is no room for any such 
presumption, for the corpus of the estate never came to the widow, 
but was taken by Shamcharan Mullick under the will, and the income 
to which the widow succeeded was separated from it, and became 
and was dealt with, as an entirely separate fund. 
She did nothing to indicate an intention to make the fund received 
or the interest on it, part of her husband’s estate, which was in 
other hands, or to justify the inference that she wished it to revert 
to her husband's heirs. It was said she had placed it in invest- 
ments of a permanent nature. Had she done so, it does not 
appear to their Lordships that this circumstance alone would have 
added the fund to the estate devolving on her husband's heirs. 
. . The fund in question was not in any sense received 
by Badam Kumari (the widow) as capital or capitalized income of 
her hushand's estate, but was received as income which, under the 
arrangement with Shameharan Mullich, was her own absolute 
property, and sho never indicated any intention to make the same 
part of her husband’s estate for the benefit of his heirs.” 

In the present case, as already stated, there is no evidence that 
Parvatamma ever indicated any intention to make the mortgage 
property part of her husband's estate for the benefit of his hens. 
The acquisition made by her out of the income of her husband’s 
estate was not in the nature of an enlargement of that estate or of 
redeeming the same from an incumbrance or charge or in the 
nature of an appurtenance thereto; it was simply an investment, 
on a usufructuary mortgage, of her small savings over which she 
had absolute power of disposal, and it is difficult to see on what 
principle it is to be presumed that she thereby intended to part 
with her power of disposition, for the benefit of her reversionary 
heim. The acquirer of property presumably intends to retain 
dominion over it, and in the case of a Hindu widow the presump- 
tion is none the less so when the fund with which the property 
is acquired is one which, though derived from her husband’s 
property, was at her absolute disposal. In the case of property 
inherited from the husband, it is not by reason of her intention 
but by reason of the limited nature ofa widow’s estate under the 
Hindu law, that she has only a limited power of disposition. But 

| her absolute power of disposition over the income derived from 
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such limited estate being now fully recognized, ıt is only reasonable 
that, in the absence of an indication of her intention to the 
contrary, she must be presumed to retain the same control over the 
investment of such income. The mere fact that properties thus 
acquired by her are managed and enjoyed by her without any 
distinction, along with properties inherited from her husband, can 
in no way affect this presumption She is the sole and sepaate 
owner of the two sets of properties so long as she enjoys the same, 
and is absolutely entitled to the mcome derived from both sets 
of properties She cannot but manage and enjoy both sets of 
properties alike. ‘The case, therefore, is not analogous to that of an 
undivided member of a Hindu family possessing joint family 
property, who, by throwing into the common stock the income he 
derives from his separate or self-acquired property, manifests his 
intention to impress such self-acquired property with the character 
of joint family property. Purchasers from a Hindu widow of 
property acquired by her from the income denved from her 
husband's estate can be expected to deal with her only on the 
presumption that she has not parted with her control fur the benefit 
of the reversionary heirs, and it will be subjecting such bond fide 
purchasers to serious hardship to throw upon them the onus of 
establishing, after the death of the widow, and it may be as in this 
very case many years after the transaction, that when the widow 
originally acquired the property she did not intend it to be an 
scoretion to the husband's estate 

We must therefore allow the appeal and dismiss the suit as 
against the appellants with costs (one set) throughout. 
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APPELLATE CIVIL. 


Before Mr, Justwe Davies and Mr. Justice Moore. 


In Appeal No 119 of 1900 — 


RAJAMANNAR axp ANoTHER (Derenvants Nos. 1 AND 3j, bm 
APPELLANTS, 9, 10, 15. 


v. 


YENKATAKRISHNAYYA AND ANOTHER (PLAINIIFF AND 
Derenpant No 2), RESPONDENTS * 


In Appeal No 125 of 1900 — 
i VENKATAKRISHNAYYA (PLAINTIFF), ÅPPELLANT, 


v 
RAJAMANNAR AND OTHERS (DEFENDANTS), KESPONDENTS.t 


Limitation Act—Art XV of 1877, sched II, art 123—Legacy n satisjachon of m- 
debtedness—Olavm for legacy with ancsllary claim for admnwtration of estate 


By his will dated 27th April 1887, a testator provided as follows —“ My elder 
brother Ry V K. G's solf acquisition to the extent of about Rs. 10,000 18 kept 
with me So, that money should be given to him” The testator died on 14th 
September 1888 In January 1897, plamtiff received Rs 6,000 on account and 
on 9th May 1899 he filed this smt against the son and executors of the deceased 
claiming that an account might be taken of the testator’s property, and that ıt 
might be admmistered by the Court, and that the balance of principal and 
interest might be paid to plaintiff’ It was contended m defence that the Rs. 
10,000 was not a legacy, but either a Joan by plaintif to the deceased or a deposit 
payable on demand, and that n either caso 1t was barred by lumtation 

Held, that the bequest was a legacy n satisfaction of the indebtedness of the 
testator to plaintiff 

Held also, that although plembif prayed for an admmistration of the estate, 
that prayer was only ancillary to his claim for the legacy, thataiticle 123 of 
schedule TI of tho tamtation Act was appheable and that the suit was not barred 

1t was also contended that plamtaff was estopped from claiming a legacy unde: 
the will as he had dispnted the vahdity of the latter, and had elected to take the 
Bs 10,000 as a debt due to himself and not as a legacy It appeared that plam- 
taff’s brother had sued foi a share m the testator's estate as family property and 
that plant: had supported him and had also claimed a share 

Hold, that there was no estoppel and plamtufs right to the legacy was not 


affected by that clum 


* Appeals Nos 119 and 1 No 125 of 1900 against the decree of S Gopalas 
chari, Subordinate Judge of Kístna at Masulipatam, ın Orginal Smt No, 13 of 
1896 


THE INDIAN LAW REPORIS. (VOL. XXV. 


Rasauanxaz SUIT to recover a legacy. By his will dated 27th April 1887, 
Yexsara- Plaintiff's deceased brother ‘provided as follows:—^ My elder 
xnsaxaty4 brother Ry. Venkatakrishnayya Garu’s self acquisition to the 
extent of about Rs. 10,000 ıs kopt with me. So, that money 
should be given to him.” The testator died on 14th September 
1888; and this suit was instituted on 9th May 1899. Plaintiff in 
his plaint admitted having received Rs. 6,000 on account and now 
claimed the balance with compound interest The plaint claimed 
that an account might be taken of the testator’s property, and 
that it mght be administered by the Court, and that the principal 
and interest amounting to Rs, 16,862 should be paid to plaintiff. 
First defendant was the son of the deceased and second defendant 
was an executor; and third defendant was joined as he was alleged 
to have acted as an executor. The defendants, in separate written 
statements, pleaded that the suit was barred us the monoy had 
been advanced by plaintiff to the decoasod by way of loan and not 
as a deposit; and that even if it was a deposit 1 was payable on 
demand ; and that, moro than three years previously, plaintiff had 
demanded that the sum should be paid, and no further demand 
had been made. They also contended that the deceased intended 
the Rs. 10,000 to bo given to plaintiff in repayment of the loan 
and not asa legacy; also that a further sum of Rs. 4,000 had 
been paid to plaintiff in addition to the Rs. 6,000 admitted in the 
plaint. 

The Subordinate Judge found that, in addition to the Rs. 6,000 
admitted by plaintif to have been received, a sum of Rs. 4,000 
had been paid to him. He treated tho Rs, 10,000 as a deposit to 
be repaid to plaintiff and not as a legacy and decreed in plaintiff's 
favour for Rs. 6,832, 

Both parties preferred oross-appeals. 

Sundara Ayyar and Nagabhushanam for appellants. 

The Advocate-General (Hon’ble Mr. J P Walls), Dr. 8. 
Swammadhan, and S. Srimvasa Ayyangar for respondent No. 1. 

JuveMENT.—Tho plaintiff sues for the recovery of a legacy of 
Bs. 10,000 bequeathed to him hy bis brother Chinnam Venkata 
Gopalam with intcrcst thereon, the first defendant being the son of 
the deceased testator, and defendants Nos 2 and 
of the will: 

" Tho will is dated the 27th April 1887, and the provision in it, 
under which plaintiff claims, runs as follows ;—* My elder brother 


3 the executors 


VOL. XXV. MADRAS SERIES 863 


Ry. Venkatakrishnayya Garu’s self acquisition to the extent of 
about Rs.10,000 is kept with me. So, that money should be given 
to him There are several codicils to the will, the only ono 
affecting the plaintiff being dated the 25th of July 1887 m which 
it is directed that the rupees that have to be given to him are to 
be paid immediately in cash. The testator died on the 14th Sep- 
tember 1888, and this smt was brought on the 9th May 1899 
which is within the twelve years period allowed by article 123 of 
the second schedule to the Limitation Act, for a suit for a legacy. 
The plaintiff admitted the receipt of Rs. 6,000 on account of the 
legacy on the 27th January 1897 and his claim for principal was 
therefore only Rs 4,000, but he further claimed compound 
interest at 6 per cent per annum, on Rs. 10,000 from 14th Septem- 
ber 1888 to the part payment of Rs. 6,000 on the 27th January 
1897, and on the balance of Rs 4,000 at the same rate from that 
date till the date of suit, making a total of Rs 16,362 odd. The 
Subordinate Judge finding that, besides the receipt of Rs. 6,000 
admitted by plaintiff, Rs 4,000 had also been paid to him, and 
allowing only simple interest at 9 per cent per annum on the 
Rs. 10,000, treating it as a deposit to be repaid, and not as a 
legacy, decreed the plaintiff but Rs. 6,882 of his clam. In appeal 
No. 125 the plaintiff appeals against the disallowance of the 
remaining Rs. 9,530, and in appeal No 119 the first and third 
defendants appeal against the sum allowed to plaintiff. 

To take the defendants’ appeal first, it was contended on their 
behalf (1) that the Rs. 10,000 was not a legacy, but either a loan 
by plaintiff to the testator or a deposit repayable on demand, in 
either of which cases the suit was barred by limitation, (2) that as 
a fact the whole amount of the principal had been discharged, 
and (3) that no interest was stipulated for. The Subordinate 
Judge decided on the first point that the limitation bar for the 
recovery of tho sum as a deposit was saved by acknowledgments, 
on the second point in favour of the defendants, and on the third 
point that intcrest to run at 9 por cent. was intended by the 
parties. 

We are unable to agree with the Subordinate Judge on the 
first question, for in our opinion the bequest ot Hs. 10,000 was 
clearly a legacy meant as a satisfaction of the indebtedness of the 
testator to the plaintiff for money (as he expresses it) * kept with 
him" by the plaintiff. The mere fact that it finds place in a vill 
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not payable to the plaintiff till the testator’s death, and is a round 
sum without any provision for interest, negatives the idea that it 
was a direction to the executors to pay a just and lawful debt, 
This they would have beon bound to do, apart from the will, and 
the testator would probably have settled the amount in his lifetime 
if he considered thatthe money deposited with him was a debt pure 


and simple. 


We tako it therefore that the Rs. 10,000 was a 


legacy, and consequently it is unnecessary for us to discuss the 
question whether, treating it as a deposit, the plaintiff's claim was 


or was not barred by limitation. 


The appellant's Vakil then 


urged that the suit if taken to bo for a legacy was also barred 
inasmuch as it involved an administration of the estate, and 
administration suits were governed by article 120 of the second 
schedule of the Limitation Act under which the limitation is six 
years. We cannot accept this contention, for though it istrue the 
plaintiff prayed for au administration it was only ancillary to his 
getting his legacy; when a suit for a legacy, for which twelve 


years is specifically allowed under article 128, entails administration 
of the tostator’s estate. it would be unreasonable to hold that that 
circumstance cuts down the period of limitation to six years under 
an indefinite article like 120, which does not refer to an adminis- 
tration or any particular suit but only to suits for which no other 


period of limitation 1s provided. 


It was forther urged that the plaintiff had no right to sue for 
the legacy as such, as his title thereto was not complete for want 
of the executor's assent (section 112 of the Probate and Adminis- 
tration Act V of 1881) and the only suit he could therefore bring 
was ono for administration, which was clearly barred, but as 
regards this there is indubitable proof of one executor’s express 
assent in exhibit F and of the other executor’s in exhibit B. The 
last contention is that the plaintiff is estopped from claiming the 
legacy under the will as he has disputed the validity of the will, 
and has elected to take the Rs. 10,000 as a debt due to himself, and 
not as a legacy. What happened was that ina suit brought by 
4 brother of tho plaintiff claiming his share in tho testator’s estate 
as family property the plaintiff supported his brother and also 
claimed a sharo. It was thon decided that tho property was the 
sole property of the deceased, and that neither plaintiff nor his 


brother had a right to share therein. 
plaintiff's right to the legaoy is affected thereby. Having had to 


We do not see how the 
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bow to the decision that he had no independent right in the 
testator's property, he now seeks that he may recover what the 
testator gave him out of that property. There is no estoppel. 
And as to the alleged election, if he had agreed to accept the 
money as in repayment of a debt, and had actually so received it, 
he could not of course claim the same amount once again as a 
legacy. Having however failed to obtain it as a debt he is entitled 
to get itasalegacy We accordingly decide on the first question 
that the suit as brought is maintainable, and is not barred by 
limitation. 

The second question is the subject of the cross appeal No. 125 
by the plaintiff which may now be dealt with, The Subordinate 
Judge found that a sum of Rs. 4,000 paid by the testator to the 
plaintiff on the 30th of August 1887 was a part payment towards 
the Rs. 10,000 bequeathed to him. There is really nothing to 
support this finding. The plaintiff asserts that this sum of 
Rs. 4,000 was paid him on a different account, and the onus was on 
defendants to prove their allegation. The account, exhibit R, 
shows that the money was seut in reply to a letter, but that letter 
is not produced nor are its contents proved. Neither in exhibit R, 
nor in the letter, exhibit II, sending the money, is it mentioned on 
what account it is forwarded. In the absence of any explanation 
for the non-production of the Ictter referred io in exhibit R, which 
would probably show exactly for what the money was paid, the 
presumption is that if produced it would disprove the defendant’s 
case. Further, the testator executed two codicils subsequent to the 
date of this payment, but in neither has he reduced the amount of 
his bequest of Rs. 10,000 by this Rs. 4,000, which he would surely 
have done had it been meant to go towards reducing the amount 
of the legacy in the will We therefore find that it stands at 
Rs. 10,000. 

The third and last question as to the rate of interest is easily 
solved by our finding that the amount claimed is a legacy. It 
becomes unnecessary to decide what the parties intended as to 
whether there should be any interest and if so, at what rate, 
because the law itself lays down what rate of interest shall be 
allowed and from what date it is to be computed. That rate is 
6 per cent. per annum, and in this case it is to be calculated from 
the date of death of the testator ; first, because the legacy was in 
satisfaction of a debt (see exception 1 to section 180 of the Probate 
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and Administration Act V of 1881), and secondly, because the 
testator so expressly directed in a codicil already referred to (seg 
section 186 of the same Act). 

The result is that the defendants’ appeal (No. 119) succeeds 
S tar as tho rate of interest is concerned and the plaintiff's appeal 
(No. 125) so far as the principal sum of Rs. 4,000 is concerned. 
The first defendant not being an executor will also be exonerated 
from the decree to be passed, and the second and third defendants, 
the two executors, alone held liable to pay the amount adjudged 
out of the assets of the estate. 

In lieu of the amounts decreed by the Subordinate Judge, 
there will be a decree for plaintiff for Rs. 4,000, the balance of the 
legacy still nnpaid, with interest at 6 per cent. per annum on 
Rs. 10,000 the whole amount of the legacy from the 14tE Septem- 
ber 1888, the date of testator’s death, to the 27th Januaryexod7, 
when the part payment of Rs. 6,000 was made, and the 
remaining Rs. 4,000 at the same rate from the 27th Ji anuar 1897. 
to the dato of this decree. The parties will receive and pays 
proportionate costs on the total amount now decreed in both 
Courts. The plaintiff will got subsequent interest at 6 per cant. 
per annum on the amount of this decree from this date to date 
of payment. 
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PRIVY COUNCIL. 


VENKATA NARASIMHA NAIDU AND ANOTHER P.0* 


z ? 1902. 
(DzrsNDANTS Nos. 1 AND 3), APPELLANTS, February 14, 
26. 
v. April 18, 


BHASHYAKARLU NAIDU AND ANOTHER (PrAINTIPES), 
AND ANOTHER (DrrENDAxT No. 2), Rusponpents. 


On appeal from the High Court at Madra: 
Pp! g 


Pleader- 
partition—Power of Court to refuse to raise issue of limitation— 
and liabil: 
sion of joint property. 


Authority to bind client—Power of plcader to abandon issue—Suit for 


Possession of 


y to account fi 


joint family property—Failure to disclose posses- 


A vakil’s general powers in the conduct of a s 


it inelade the power to 
abandon an issue which, in his discretion, he thinks it inadvisable to press. 

In a suit for partition against his brother the plaintiff alleged that the 
immovenble family property was joint, and that the defendant had been, during 
the minority of the plaintiff, in possession as manager on behalf of himself and 
the plaintiff. The defendant stated that the property was by family usage 
impartible and held by the senior member of the family, and denied that he had 
held it on behalf of the plaintiff and bimsel?. At the hearing, after the other 


issues had been settled, the defendant asked to be allowed to raise an issue as 


to limitation on the ground that he had been in possession adversely to the 
plaintiff for more than 12 years, bub the Judge refused to allow the issue to bo 
raised: 

Held, that no question of limitation necessarily arose on the pleadings and it 
was not obligatory on tho Judge to direct an issue on that point. 


Where the defendant a 


dmitted the existence of properi 


as joint family 
property and could not’ charge the plaintiff with its possession, he was, as 
mily, rightly held primarily responsible, and hound to account 


ar 


manager of the fr 


^ei for it. 
id Where the plaint sought a complete partition of the whole of tho family 


property and the pl 

1 "certain, property the possession of which he had not admitted in his plaint, but 
A § which was aftorwards found liable to partition : 

Held, that no question aroso as to his snit being one for partial partition, and 

therefore enmointainable, 


inti expressed his willingness to bring into hotchpot 


ÀPPEAL from a decree (4th May 1899) of the High Court at 
Madras which affirmed with some modifications a decree (22nd 
April 1897) of the District Judge of Kistna in favour of the 
respondents Nos. 1 and 2. 
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Verrai The appeal arose out of a suit brought on 29th Sai 1895 
NABAHA py the respondent No 1 against the first appellant and his 

Sete two minor sons. The minor son of the plaintiff was subsequently 
BEAT: plaintiff in the suit, which was one for partition of 


aru added as a co- i 
Nuov: the zamindari of Vallur, and of all the moveable and immove- 


able property held with it. ay 
The plaint set out that the father of the plaintiff and of the 


first defendant died on 80th April 1869, he and his issue being 
then undivided, leaving joint family property; that at the time 
of their father’s death the plaintiff was a minor, and the first 
* defendant assumed tho management of the joint property on 
behalf of himself and the plaintiff; that alter attaining majority 
the phintiff assisted iv the management: and that in consequeneo 
ot family differences the plamtift asked lor a division of the 
property which was refused — Ihe plaint prayed for a partition of 
all the joint property, for an account, and the appointment of a 
receiver. 
The first defendant put in a wutten statement in which he r 
alleged that the linds desaibed in the plamt constituted an im- 
patible estate, known as the zamindari of Vallur which by 
' family usage had always been treated as impaitible and held by 
the senior member of the family, the junior members being only 
entitled to maintenance; that on the death of their father the first 
=.. defendant had not assumed the management of the properties 
and continued to manage them on behalf of himself and the 
plaintiff ; that the plaintiff was disqualified fiom claiming any 
interest in the properties: that he had fauduleutly concealed a 
large amount of property which was in his possession, and that in 
consequence of all the property not being included, the suit was 
not maintainable 
Of the issues framed the first, fitth and sixth only are now 
material. 
Frirstly.— Whether all or any, or which, cf the properties sued 
for are partible or impaitible for the reasons given in paragraph 2 
ot the written statement? (by reason of family usage) 
Fifth'y—What isthe extent and value of the property availa- 
ble for partition ? 
Biwthly—Whether the plaintiff is in possession of any of the 
Properties besides those admitted by him in the plaint ; 1f so, is 
the euit'maintainable ? aya 


Ti 
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On 10th March 1897 before the above issues were tried, tho Vengara 


first defendant applied to be allowed to raise a further issue, that ccm 


1 . the suit was barred by limitation, on the following grounds :— Beli 
“1, Upon the facts alleged in the pleadings and the views of Kartu 
the case urged by the parties respectively, an issue arises whether ^7": 
T the suit is time-barred or not, and that such an issue has not been 
framed. 


“2. Granting, for argument’s sake that, at the time of the death 
of the father of the plaintiff and the first defendant, the estate was 
joint property in which both brothers were entitled to shares, the 
subsequent enjoyment of it by the first defondant above as its solo, 
proprietor and as the holder of an impartible estate, and the 
plaintifi’s acquiescence in that position of the first defendant together 
with the understanding that his position was that of a porson only 
fit to be maintained, for a poriod of over twenty-five years, operates 
as exclusion of the plaintiff for that long period from the estate as a 
joint proprietor and causes his suit to be time-barred.” 

This application was refusod by the District Judge in the 

* following order :— 

** I decline to add the issue. Defendant based his defence on the 
impartibility «f the zamindari. No mention was made in the written 
statement that the claim was time-barred. Apparently the object of 
the issue is now to put forwaid another title by prescription. It 
appeais to me too late to allow defendant to shift his giound now. 
It would necessitate another lengthy adjournment and interroga- 
tories. If it 1s conceded that the family is jomt and the estate 
partible, plaintift cannot be said to have been exclud d while in 

- receipt of maintenance." 
i As to this the High Court (Moore and O’Farruxt, JJ.) 
observed as follows :— 

“Moors, J.—I cannot admit the contention that the question as 
e to whether the suit was barred by limtation was raised or even 
* suggested by the pleadings. Mr. Brown, on behalf of the second 
defendant, urges that the wording of paragraph 8 of the plaint shows 
that the qnestion as to limitation was in the mind of whoever drew 
up that document and that when the first defendant in paragraph 5 
of his written statement traversed the allegation there made it was 
patent that the parties were at issue as to hmitation and that 
opportunity shuld therefore have been given for having the ques- 
tion tried and decided. I cannot accept the argument. What is 
alleged in paragraph 8 of the plaint is that after the death (in 1869) 
9f the father of the first defendant and the first plaintiff, the 
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defendant assumed the management of the family properties, the 
first plaintiff being then a minor, and that he has continued ever 
since to manage them on behalf of himself and of the first plaintiff 
who it is also alleged has, since he became a major, assisted his 
brother in the management. There appears to me io bo no reason- 
able doubt that it was the question which was embodied in the first 
issue and not that with respect to limitation which was present to the 
mind of the framer of this paragraph. The contention put forward 
was in fact as follows :—The first defendant did not, on the death 
of his father, take possession of the whole estate and assume the sole 
management, because the zamindari was impartible and he was the 
eldest son; but because his younger brother was a minor and as 
such incapable of managing or assisting in the management, In 
paragraph 5 of the written statement the first defendant traverses 
these assertions and denies that he assumed and continued the 
management on hehalf of both himself end his brother. Here it 
is clear that his contention is that he assumed and retained the 
management because the zamindari was impartible and belonged 
to him ia its entirety. I can find no plea as to limitation. If an 
issue as to limitation or any other matter arises on the pleadings,” 
it is certain] 


; the duty of the Judge, at however late a stage appli- 
cation to do so may be made, to frame the necessary issue; but 
where no such issue arises on the pleadings, as I am dearly of 
opinion that it did not in the present case, he exercises a sound 
discretion if, as the Judge did in this case, he refuses to allow fresh 
contentions to he raised long after the filing of the suit. For these 
reasons I reject this ground of appeal” 

« O'Fannzzz, T —The allegation, in my opinion, was not distinctly 
put forward in the pleadings, nor was an issue asked for at the first 
hearing on 21th July 1890. ‘The contention was raised for the first 
time on the 10th March 1897 and after an application for adjourn- 
ment of the suit had been refused (see paragraphs 5 and 6 of the 
lower Courts judgment). I think therefore that the District 
Judge was not bound to frame the additional issue. He had no 
doubt adiscretion to do so, but seeing that the issue was asked for 
at so late a stage and involved a dispute asto a question of fact, I 
think he rightly exercised that discretion in refusing to frame it. I 
would edd that, for the reasons already given in connection with the 
first issue, I musi hold that the second and third defendants have no 
right to raise the quostion at all. 

"The first issue (as to whether the zamandari was impartible or 
not) was abandoned by the vakils for the first defendant on 22nd 


* 


ie 
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` March 1897 under the following circumstances :—On 12th and 


VENKATA 


15th March 1897 tho first defendant’s witnesses Nos 1 to 5 wore VABASmMIA 


examined in reference to that issue. On 16th March certain docu- 
ments which, at the instance ofthe plaintiff, had been sent under 
cover to the District Judge from the Collector’s office were opened 
and read by the Judge who intimated to tho parties that they were 
quite inconsistent with the first defendant's contention. There- 
upon the first defendant’s pleader orally applied for inspection of 
the documents, which was refused, and on the same day filed a 
petition for leave to read the papers and to have certified copies 
granted. This petition was opposed by a counter-petition of the 
plaintiff and both petitions were disposed of by an order, dated 
17th March, refusing the first defondant’s petition. On the same 
day fresh warrants to attend and give evidence and produce docu- 
ments were ordered to issue against two witnesses who had failed to 
attend on previoussummonses and warrants. The returns to the 
warrants so issued showed that one of the witnesses was a bed- 
ridden old man, and that he sent seven documents to the Court in 
a sealed cover which was handed io the District Judge on 22nd 
March. On the morning of that day the dewan of the first 
defendant informed the pleaders who were conducting the defence 
that he had learnt that the witnesses had turned hostile and that 
he did not expect that they would attend or produce the required 
documents, and that in that event the first issue might, under the 
circumstances, be abandoned. Upon the hearing being resumed 
on 22nd March the witnesses did not attend and the pleaders 
found that the documents sent were not the documents expected, 
but other documents having no bearing on the case. They there- 
upon abandoned the first issue. 

The first defendant took objection to the action of his vakils 
in abandoning the first issue, and set out his objection in his 
grounds of appeal to the High Court supporting it by his own 
affidavit and by the affidavits of his dewan and pleaders. As to 
this ground of appeal the High Court said :— 

** Moors, J,—The only point for consideration is as to whether it 
was within the ordinary powers given to the vakils for the conduct 
of the suit to abandon an issue when they, whether rightly or 
wrongly, arrived at the conclusion that their contentions as to it 
were untenable. I am clearly of opinion that this question must he 
answered in the affirmative. It must be held that a vakil appointed 
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to conduct a case on behalf of his client, has the power to ask for 
an issue or to abandon an issue, to get a witness summoned or to 
dispense with bis evidence. Without such powers no case could be 
triod without frequent adjournments and endless references to the 
parties, Whether the vakils in the prevent case acted wisely or the 


+ contrary in giving up this issue it is impossible to say in the absence 


of evidence as to it on the record; but it is perfectly clear that their 
action was taken deliberately and was not objected to by their client 
till he went to Madras to give instructions as to the filing of this 
appeal in September 1897. The zamindar, in his affidavit of 21st 
September 1897 drawn up in Madras, states that he was absent from 
Masulipatam when the issue was abandoned and did not return 
there until 26th March 1897 He says he then ascertained for the 
first time that the issuo had been given up and wanted to apply to 
the District Court to get it ro-opencd, but was informed that it was 
useless to do so. It is not easy to accept this statement. It is most 
improbable that if he really at the time objected to the action of his 
vakils he would have done nothing to repudiate it till he was in 
Madras in the following September. It is difficult to resist the 
inference that tho rclinguishmont of the issue was not opposed to 
his wishes, and that it was not till he was arranging in Madras for 
tho presentation of his appeal that ho changed his opinion on this 
point. However this may be, I have no hesitation in holding that 
the zamindar’s vakils did not exceed their powers in abandoning 
the issue before the District Judge and that it cannot be re-opened 
now." 

** O'FarreLL, J.—The simple question, then, is whether a pleader’s 
general power in the conduct of a suit include the abandonment 
of an issue which, in his discretion, he thinks it inadvisable to 
press. No case has been cited which, in my opinion, goes the full 
length contended for by the learned counsel for the appellant of 
declaring, in distinct tams, that a pleader has no such general 
authority. On the contrary, it was held in a case decided by the 
Privy Council in 1839 (Rajundir Narain Rae v. Bijai Govind Sing(1)) 
that the admission and consent of a vakil made with due authority 
(which would appear to mean properly authorised to conduct 
proceedings in the suit) will bind his client though not present 
atthe time of making it. In that case, Lord Brougham observed 
that if it were held otherwise ‘it would not be safe to see any 
Agent or counsel, without letting ihe parties appear in the most 


trifling initia Th Courts must in all cases see the parties 


Q) (1889) 2 LTA, 258, 
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themselves, if they are not to be bound by their agents” No Vengama 


distinction is drawn, it will be observed, between counsel whose N4pasmma 
consent, unless against the express wish of lus client, will be binding € 
TASYA- 


(Carrison v. Rodrigues(t)) and vakıls or other agents. The principle kanto 
1 enunciated in that case is followed in Jagapatı Mudaliar v. Ehambara Nainu. 
Mudahar(2), where a distinction is drawn between giving up a right 
^ by way of compromise and ‘the power to bind by admissions which, 
k in effect, is but dispensing with proof of the facts admitted, aud is one 
$ of the well recognised incidents of a pleader’s general authority.” In 
| the light of that decision which is the only one of this Court of those 
cited to us which deals with the precise question at issue, I do not 
f thiuk there is any need to consider, so far a» the first defendant is con- 
i cerned, the Bengal decisions which have been cited. I may observe, 
$ however, that fiom the ohservations of Hosnousz, J, in Gour Poshad 
Doss v Sookde Ram Deb(3), the case mainly relied upon by ecunsel for 
| the appellants, it would rather seem that what the vakil there gave up 
was a claim already admitted or proved and which the Court below 
was prepared to deoree in favour of the client, If so, the caso is not 
j iu point. Icansee no valid ground for the distinction that has been 
attempted to be drawn between making admissions as to relevaut facts 
and abandoning an issue, which is only another form of admission. 
It is true that in the present case it is alleged that the defendant's 
pleaders improperly took certain documents off the record afterthe issue 
was abandoned, but the defendant was not prejuliced by their action, 
inasmuch as the karned counsel does not contend that on those 
docamonts coupled with the oral evidence still on the record a finding 
in favour of hus client could have been arrived at without further 
evidence.” 

On the fifth issue the only question in dispute was as to the exis- 
tence or non-existence in the first defendant’s possession of a treasure 
consisting of 107,502 gold pagodas. As to this the District Judge 
held on the evidence that this treasure did form a part of the assets 
of the family at the institution of the suit, and thatthe defendants 
were accountable forit: and this finding was upheld by the High 
Court. 

On the sixth issue a question of law was raised. The facts which 
gave rise to it were as follows:—Appended to the plaint were 
various schedules setting out the property, of which the plaintiff 
claimed a share. Schedule H related to property belonging to the 


(1) (1886) LL.R, 18 Calo, 115. (2) 1897) LL.B 21 Mad., 274, 
(8) (1869) 12 W.R., (C.R.), 279. 
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plaintiff which had passed into the possession of the first defendant. 
The plaintiff stated that he had left it bohind when he and two 
of the first defendants wives left for Cocanada in consequence of 
a family quarrel ; that it was loft in locked boxes and that on his 
return he found the boxes broken open. The property was valued 
at Rs. 36,133. Schedule H1 contained six articles in the plaintiff's 
possession of the value of Rs. 6,100. He did not include in his, 
schedules the jewelry in the possession of the first defendant and 
his sons, nor that worn by the first defendants’ daughters, nor the 
jewels worn by the first defendant's wives or by his own wife. This 
he accounted for by saying ho supposed the ladies’ jewels were their 
stridhanam. Nor did ho make any reference to the samasthanam, 
or estate, jewelry, though it was the most valuable portion of the 
moveable property, and was family property in which he claimed a 
share When the first defendant put in his written statement he 
alleged that the plaintiff had fraudulently concealed property worth 
24 lakhs which was in plaintiff's possession and in that of the first 
dofondant’s two wives (sisters of the plaintiff's wife) who were then 
living with kim. He appended to his statemont schedule I which 
gave a list of tho estate jewels, being female jewelry not the stri- 
dhanam of the females, but jewels lent to and worn by them on 
special festival occasions ; and schedule II of other jewels in the 
plaintiff's possession (including those admitted by the plaintiff in 
his schedule H1) being jewels which had been provided for the use 
of tho plaintiff out of family funds.» In reply, the plaintiff filed a 
petition No. 508 of 1896 in which he denied possession of anything 
in schedule I whilst claiming his share of it. As to schedule IT he 
submitted a schedule H2 of jowels included in schedule II which he 
said woro in his wife's possession and which he did not object to 
being divided if those in the possession of the defendant’s wives 
and children were also divided. Subsequently he undertook, 
through his counsel, to give the first defendant credit for half the 
value of the property mentioned in schedule H2. 

On thoso facts it was contended that the plaintiff, by failing to 
include in his plaint schedule tho property in H2 which was found 
liable to partition had in effect brought a suit for partial partition, 
and that his suit was therefore liable to be dismissed. 

The District Judge found that the plaintiff was not in possession 
of any jewels included in sehedule I or II beyond those admitted 
in schedules H1 and [12. On the question of law he held that the 
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omission to include in the plaint the articles subsequeutly included — viaa vr 
in H2 did not prevent the suit being maintainable. As rogards the FIM 
property in schedule I he held that as no mention was made of it aiiis 
in the plaint schedules, it must be presumed that the plaintiff had xartu 
abandoned his claim to a share of it He madeadeereo for parti- APU 
tion of the rest of the family property bobwoen tho plaintiff and 
first defendant. 

From this decree the defendants appealed to the High Court 
and the plaintiff filed objections to the non-inclusion of the property 
in schedule I. 

The High Court held that the suit was not one for u partial 
partition : as (o this they said :— 

* Moore, J —It is quite clear from this recital of facts thaithis is 
nota case of a plaintiff sug fora partial division of property. What 
is shown is that the first plaintiff, whon filing Ins plaint and schedules, 
mado no mention ot the jewels in the possession of his wife. When tho 
first defendant filed a schedule with lus written statement showing 
jewels alleged to be in the first plaintift’s possession the latter admitted 
i that the greatcı portion of these jewels were with his wife, but dechucd 
rd to allow them to Le divided unless the jewels in the possession of tho 
! first defendant's wives and children were also divided. He, however, 
subsequently withdrew this plea Here itis evident that there is no suit 
for partial division. As regards certain property which he never denied 
was in his possession, the first plaintif, in the first instance, put 
forwaid a plea that it should not be divided except on certain conditions 
Dut subsequently abandoned that contention. The deusion of tho 
District Judge on the sixth issue must be upheld. 

“O’Farrett, J.—A suit brought expressly tor the purpose of 
effecting a partition of a portion only of joint family property, will 
not lie, The present is not such a sut. It is one brought for the 
division of the whole of the family properties, moveable and 
immoveable, and the mere omission, whether accidental or fraudulent, 
to specifically include in the plaint certain of the joint properties, 
where such properties are ascertained and a decree can be given 
tor partition, will uot convert the suit into one for partial partition.” 

As to the property in schedule L, tho estate jewels, the High 
Court held that this plaintiff had not, by omitting to refer to them, 
relinquished his right to a share of them and that the first 
defendant having admitted the existence of them as joint family 
i property, and having failed to show that the plaintiff was in 
possession of them, must, in the absence of any proof that they had 
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ceased to be in his own custody, be held accountable for them. 
They therefore modified tho decree of the District Judge by giving 
the plaintiff a moiety of the property in schedule I as well as of the 
other family property. 

On this appeal Mr. Mayne and Mr. Cotfari Venkatramana 
Nayudu, for the appellants, contended: first, that the first defendant 
ought to have been allowed to raise an issue as to limitation. His 
written statement complied strictly with the Civil Procedure 
Code which required it to be confined to a simple narrative of the 
facts which he believed to be material to the case, and which he 
admitted or believed he would be able to prove; it expressly put 
in issue the quostion whether he was 1n possession from 1869 to 
1895 on behalf of himself and the fist plaintiff, or whether his 
possession was exclusive; he was neither entitled nor bounl to 
state tho legal inference from the facts alleged, and it would have 
boen the duty of the Court itself ol its own motion to frame an 
issue as tolimitation in the course of the trial of the suit had it 
appeared thit a question of limitation arose on the evidence Here 
the issue wis asked for before tho tril of the suit had commenced, 
and it is submitted that the Judge was wrong in refusing to raise 
it. The first defendant had evidence (and applied to be allowed 

to produce it, but his application was refused) which would have 
Second, 
that the pleaders had no authority from the defendants, and in the 
absence ot such anthorily had no power to abandon the first issue, 
as to impmtibilty, and the defendants had never acquiesced in 
their action in abandoning it, and it was submitted that the 
defendants were not bound by such action, but were entitled to 
have that issue fully tried. ‘Third, that as to tho existence of tho 
hoard of treasure the decision of the High Court proceeded wholly 
on inferences and suppositions: there was only the oath of the 
plaintiff against that of the defendant, and the story told by the 
plaintiff was an extremely improhableone, Fourth, that the plaintift 
had intentionally abandoued part of his cause of action, and, under 
section 43 of the Civil Procedure Code, he was not entitled to a 
decree for any portion of what, by his deliberate omission to 
include it in his claim,he had relinquished. Fifth, that by what 
the defendants allege to be his fraudulent concealment of some 
of the property liable to partition, namely, the jewelry specified in 
schedules Hl and H2, the plaintiff is in effect suing for partial 
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partition and his suit is consequently not maintainable ( Nanabhai Venuars 
Vallabdhas v. Nathabhai Haribhax(1), Chinnu Sunyasi v. Suriya(2), Nau 
„and Jogendra Nath Mukerp v. Sugobundhu Muheyp(8)). Sirih, P 
that the High Court was wrong in holding that the defendant's marru 
[m failure to show that the plaintiff was in possession of the property pange 
4 in schedule T of itself entitled the plaintitf to a decree for a moiety 
of that property. 
Sir J. Jardıne K. C, Mr. A. Phihps, Mr. H H. Shephard, 
and Mr. C. Krishnan for the respondents Nos, 1 aud 2 wore 
not called upon. 
On the 18th April 1902 the judgment of their Lordships was 
delivered by Sir ANDREW SconLx. 
[ Jupemenr--This is an appeal against a judgment ot the 
Í High Court at Madras which affirmed with some modifications 
a decree of tho District Court of Kistna in that Presidency. The 
suit was brought to obtain a partition of the zamindan of Vallar 
and the moveable and immoveable property held therewith. ‘Ihe 
principal plaintiff is the younger la other of the principal defendant, 
the other parties being minor sons of the plaintiff anl dofendant, 
j respectively, who were made parties for conformity. 
The property in question is of considerable amount, aud the 
suit was hotly contested, many issues being iaised to which it i» 
unnecessary now to refer. The main coutention in the District 
Court was that, whereas the principal plaintiff alleged that 
the parties wero members of an undivided Hindu family, the 
principal defendant asserted that the zamindai was impartible 
by family custom, and that the junior membors were only 
entitled to maintenance out of the family estate. But, after a 
certain amount of evidence had been recorded, this contention was 
abandoned by the dofendant's vakils, and the issue was decided in 
favour of the plaintiffs. It was ono of the grounds of appeal to 
the High Comt that the valuls execeded their authority in giving 
up this issuo, but the High Court held that a vakil's ^ general 
powers in the conduct ofa suit include the abandonment of an 
issue which, in his discretion, he thinks it inadvisable to press ;” 
and in this opinion their Lordships concur. 


(1) (1870) 7 Bom, ILC.R., (&.03.), 46. — (2) (1882) LL.R., 5 Mad., 196, 
(8) (1886) L.L.R,, 14 Calo,, 122, 


378 


THE INDIAN LAW REPORTS. (VOL. XXY. 


Vina ua Before the issue of impartibility was decided, and before any 
NAUN evidence bad been recorded, the defendants’ vakils applied to raise 
mutas, 2 general issue that the suit was time-barred, and the District 
xariv Judgo’s refusal to raise such an issue has been made a ground of 

eee appeal both in the High Court and before their Lordships. But 

uo question of limitation is raised upon the pleadings, and the 

Judges of the High Court held that although the District Judge 

had a discietion to raise such an issuc, even at the stage of the 

proceedings at which it was asked for, he was not bound to raise it, 

and rightly exercised his discretion in refusing to do so. Tho 

] wiitten statement merely contains a traverse of tho allegation that 
the pumcipal appellant had managed the properties on behalf of 
himselt and the plaintiff, The facts stated in the pleadings as 
to the appellants’ possession were at least consistent with either 
hypothesis that the zamindari was impartible or that it was \ 
parüble family propeaty The character of the possession was 1 
dependent on the determination of that issue. In their Lordships’ i 
opinion no qnestion of limitation was either raised by the plead- 
ings œ arose upon the evidence and it was not obligatory on the 
Judge to direct an issue. ¥ 
Three questions were raised before their Lordships with regard 

to details ot the property to be included in the partition The 
first of these related to a hoard of gold coms, called varahalu petta, 
of the estimated value of ten lakhs of rupees or thereabouts. This 
hoard is said to have originated in loot obtained at the siege of 
Senngayatam by the founder of the family, (who was a contractor 
attached to the British force), and to have been concealed for 
many jearsin a hollow beam in the fort of Vallur. From this 
receptacle, some twenty years ago, according to the principal 
plaintiff's story, the principal plaintiff and principal defendant 
removed the treasure which was then found to consist of 
107,000 pagodas, and placed it in a chest in the main hall of the 
fort, where it was watched night and day by a guard. In 1888, 
an attempt was made to steal the chest, and the treasure was 
consequently trans[erred to an non safo in another room in the 
fort, with a guard outside the window. In 1894, it is suggested 
that the principal defendant paid a flying visit to Vallur, and 
removed the treasure and other valuables. It was contended 
beforo them Lordships that this was an incredible story, and no 
doubt it does contain some clements of romance, but the District 
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| Judge, who heard the evidence and saw the witnesses, believed neat 
! it, and the High Court, after careful consideration, confirmed the "XR 
finding of the District Court, both as to the existence and value of d. 
the treasure From this concurrent opinion of both Courts upon Karte 
t a question of fact their Lordships see no reason to dissent. Ants 
The second question is as to certain jewels, designated as 
samasthanam or estate family jewels, that is to say, jewels belong- 
ing to the estate, and worn by members of the family on special 
festival occasions ‘There is some conflict of evidence as to the 
place of custody of these jewels, but it is admitted that they wero 
not in the possession of the principal plaintiff, and the High Court 
held that as the principal defendant admitted the existence of 
these jowels as joint family property, and could not charge the 
principal plaintiff with possession of them, he as manager of tho 
family was primarily responsible, and was bound to account for 
them. This appears to their Lordships to be a correct conclusion. 
The last question is as to certain jewels enumerated in 
schedules H1 and H2 to the plaint, which are admitted to be in 
the possession of the principal plaintiff, and which for some 
inadequate reason, he at first appears to have considered not liable 
to partition, It was argued that his failure to disclose at the 
outset his possession of this property converted the suit into one 
for partial partition only, and that the suit ought therefore to 
have been dismissed. But their Lordships cannot assent to this 
argument. Tho plaint secks a complete partition of the whole 
of the family property, and at an early stage of the caso, the prin- 
cipal plaintiff expressed his williagness to bring these jewels 
into hotehpot. The decree of the District Court accordingly 
directs a valuation and a scheme of division into two equal sharos 
of the moveables mentioned in schedules H1 and H2 as well as 
of the rest of tho family property. There is therefore no question 
of partial partition 
For theso reasons, them Lordships will humbly adviso His 
Majosty that the decree of tho High Court ought to he confirmed 
and this appeal dismissed. The appellants must pay tho costs of the 
first and second respondents who alone defended this appeal; but 
the appellants are not to bo called upon to pay any costs incidental 
to the appendix to the record, which was sent at the request and at 
the costs of the respondents and was not used in the proceedings here. 
Appeal dismissed. 
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Vaan int Solicitor for the appellants: Mr. R. T. Tasker. 


E Sohcitors for the respondents Nos 1and2: Messrs. Lawford, 
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APPELLATE CIVIL. 
Before Sir Arnold White, Chef Justue, and àh. Justice Benson. 


1900 VALAMBAL AMMAL (Pr \IyTIrF), APPELLANT, 


October 30, 
December 19, 


` M LM VYPHILINGN MUDALIAR (Darzpaxr), Rrspoxpsyz.t X 


v 


Court Fas dd -At TIT 1 1970, > 23 Toufine t duti on plamt and on 
m om sendum et a) 1 eal--tnder Ty Iiih Con t en sc ont appeal for payment 
efie duty gi perlu p nbh Cual Pro edwe ‘cde let. XIV of 1882, s. 
ASA Refinpective idle o ei dif ift uacuum of appeal —Efect 
of ths abim nde veh plaut 


Tn veut for the cm. llitin ef vou deed executed by plamtaff to defendant 
for Ry 2,50 stamp dnty ob Rs 10 wis pod on the plumt The smt was 
dismissed hy the Di tract Wansit ad pluntit appealed to the Distel Comt, 
paving ^ simlu duiy cn hs 11 maimam of ued Phe Distuct Comt 


dismiss d the app il, wh i np n phi niil Ml 11 second appeal paying stamp 
duty tune m Rs 150 
On ob c inb m, tikom t Hih Comt thut the seeond yppeal conld not 


beooaratund huns of tc msulhuent piyment of stuup duty m the lower 


Comts the Hi h Comt hod ot the popu Conrt ice pax wle ou the plamt and 
on the moma mulum cf yycalw is R 170, and ordered under section 28 of tho 
Comt lus tet that uch kesh pad. itim twenty one dys Lhe duty having fi 
hoon pud m due ( us, the [Lh out cmsidered and decided the second , 
appeal on ats ments 

Stir for the cancellation of a sale-deed cxecnted to defendant 
by plaintiff for Rs. 2,500. A Court feo of only Rs. 10 had been 
paid on the plaint, and, on appeal to the District Court against the 
Maunsit’s order of dismissal, a simiar stamp duty had been paid 
onthe memorandum of appeal The appeal having been dismissed, 
plaintiff preferred a second. appeal, stamp duty of Rs 150 being 
paid on the memorandum of second appeal in the High Court. 
Objection was raised by the respondent at the hearing of the 


* Seo md Appeal No 1136 of 1899 agamst the deciee of H. G. Joseph, 
District Judge of Tuchinopoly, in Appeal Swi No 111 of 1898, affirming the 
decree of S. Mahadov Sashi, Disiixt Munsif of Kalitalai, in Onginal Suit 
No. 679 of 1896, 
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second appeal that the second appeal could not be entertained viriwar 
because the plaint and memorandum of appeal in the lower Ave dx 
Appellate Court had been insufficiently stamped. Semen 
Sundara Ayyur, K. Ramachandia Ayyar, and 7. Natesa Ayyar k 
for appellant. 
V. Krishnasamı Ayyar for respondent. 
JupawENT.—This is a sut for the cancellation of a sale-deed 
executed to the defendant by the plaintiff for Rs. 2,500. In this 
Court, on second appeal, a stamp duty for Rs. 150 was paid. On 
behalf of the respondent, the objection was raised that this Court 
could not entertain the appeal because in the Court of First 
Instance and in the lower Appellate Court a stamp duty of Rs. 10 
only had been paid 
As regards the appeal to the lower Appellate Court the effect 
of section 582A of the Code of Civil Procedure is to enable a 
defective memorandum of appeal to be retrospectively validated if 
| the insufficiency of tho stamp was caused by mistake on the part of 
the appellant. This section appears to have been introduced for 
the purpose of meeting a decision of a Full Bench of the Allahabad 
d High Court--a decision which was dissented from by this Court 
| 


in Chennappa v. Raghunatha() and Patcha Saleh v. Sub-Collector 
of North Arcot(2) to the effect that if a memorandum of appeal is 
not, when tendered, properly stamped, it is not at that time a 
memorandum of appeal, and the subsequent affixing of the proper 
stamp cannot have a retrospective effect so as to validate the 
original presentation unless it has been done by order of the Court, 
and the Court cannot make any such order unless the memorandum 
has been received, filed or used through mistake or inadvertence 
1 on the part of the Court or its officers (Balharan Rat v. Gobind 
Nath Tiwari(3)). 

This section makes it clear that, at any rate as regards 
memoranda of appeals and applieations for review, when the 
document is insufficiently stamped by reason of the mistake of 
the party, the defect may be afterwards made good and the 
document will be as valid as if it had been properly stamped in 
the fist instance. The argument on behalf of the respondent was 
that, inasmuch as the Legislature in section 582A had dealt 


(1) LLR., 15 Mad., 29, (2) LL R., 15 Mad, 78. 
(8) LLB, 12 AIL, 129, 
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expressly with insufficiently stamped momoranda of appeals without 
refcrence to insufficiently stamped plaints, the inference was that 
a defective plaint could not be subsequently validated so as to 
avoid the operation of the law of limitation. We do not think 
that such an inference ought to be drawn. ‘The Allahabad. 
decision only had reference to a defective memorandum of appeal 
and section 582A was apparently intended to meet this particular 
decision. 
As regards the plaint, the argument on behalf of the defendant 
was that the plaint not having been properly stamped the suit 
must be regarded as not having been instituted within the pre- 
soribed period, and that any order mado under section 28 of the 
Court Fees Act would not operate retrospectively since that section 
must be road subject to the express provisions of section 4 of the 
Limitation Act. Tt was contended that, inasmuch as the plaint 
was not stamped in accordance with the requirements of section 6 
of the Court Fees Act, there had been no plaint at all and that 
illustration (a) to section 1 of the Limitation Act shows that this 
Court has no alternative but to dismiss the suit as being now barred 
hy limitation. 

In the present case the plaint was filed and used without being 
properly stamped through mistake of law as to the Court feo 
payable The caso therefore falls within the express words of the 
second paragraph of section 28 of the Court Fees Act. The 
decision of this Court im V’enkatramayya v. Krwhnayya(1) isin 
our opinion, clearly distinguishable from the present case. In that 
case plaint was presented on the day before the period of limitation 
expired and. was rejected under section 54 (b) of the Code of Civil 
Procoduro. The plaint was re-presonted on the proper stamp paper 
within tho time required by the Court, the poriod of limitation 
having then expired. The Court held that the suit was not 
instituted in time upon the ground that section 54 of tho Code of 
Civil Procedure docs not give a Court any powor to extend the 
ordinarily prescribed period of limitation for suits. In Jaints 
Prasad s. Bachu Sigh(2) a Full Bench of the Allahabad Tigh 
Court took the same view 

When the Court acts under section 54 of the Code of 
Civil Procedure it rejects the plaint. In Venkatramayya v. 


(1) LLB, 20 Mod, 319. (2) LLR. 15 AIL, 65, 
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Krishmayya(1) the period of limitation expired before the plaint Varamsan 
was accepted, There was thus according to the view taken in Ann 
that case, no suit in existence at the time the period of limitation VER MA 
expired. In the present case the plaint was never rejected. It 
was accepted and acted upon by the Court and the plaintiff's claim 
has been adjudicated upon beth by the Court of First Instance and 
the lower Appellate Court. In the present case it cannot be soid 
that there was no existing suit at the time the period of limitation 
expired. 
We hold that the proper Court fee payable on the plaint and 
the memorandum of appeal is Rs. 150 and we make an order under 
section 28 of the Court Fees Act that a Court fee of Rs. 150 be 
paid on the plaint and on the memorandum of appeal within 2] 
days. (Stamp duty was duly paid.) 


The case coming on for hearing after the payment of the proper 


Court fees as directed above, the Court considered and decided it 
on the merits. 


Li 


APPELLATE CIVIL. 


Before Mr. Justice Davies and Mr. Justice Moore. 


SUBBUTHAYAMMAL (Counrzr-peritionsR—A1TACHING-CREDITOR), 1901. 
Asema July 31. 


v. 


OHIDAMBARAM ASARI (PzrrrIoNER—TRANSFERBE-PLAINTIFF), 
RzsPoxpENT.* 


Civil Procedure Code—Act XIV of 1882, 2, 232— Order refusing to recognize 
transferee of decree—Appeal, 


An order passed under section 232 of the Civil Procedure Code refusing to 
recognize the transferee of a decree, may, for purposes of appeal, be regarded as 
an order passed under section 244 and 1s therefore appealable. 


(1) LLR,, 20 Mad., 819. 
* Civil Miscellaneous Second Appeal No. 68 of 1900 agata the deoreo of 
H. Moberly, District Judge of Madura, in Appeal Suit No, 182 of 1900, reversing 
the order of A. Narayanan Nambiar, District Munsif of Madura, on Execation 
| Petition No, 827 of 1999, in Original Suit No, 39 of 1899, 


de 
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_ upev- Virasami Rowth v. Bodi: Naikan (Appeal against Appellate Order No. 60 of 
THAYAMMAL 1899 (soo infra *)), followed. 
v. 
ORDAM 


naraw — PETITION for execution. The holder of a ‘decree assigned it to 
25331 the petitioner, who thereupon applied to the District i 
its execution. Objection was raised by the counter-peti 
an attaching-creditor, on the ground that the assignment was 
fraudulent. The Munsif dismissed the petition, holding that 
petitioner should establish his right by suit. Petitioner appealed 
to the District Judge, who held that the Munsif's order was wrong 
inasmuch as execution of the decree was not stayed by it as 
required by section 244 of the Code of Civil Procedure, although 
the petitioner had been referred to a regular suit. He also 
decided that the order refusing to bring petitioner on the record 
as the representative of tho decree-holder had been passed under 
section 244, on the authority of Badri Narain v. Jai Kishen Das(1) 
and Manikkam v. Tatayya(2) and the Munsif was directed to decide 
the question himself by an order under section 244. The Munsif 
thon found that potitioner was not the representative of the 
decree-holder, whereupon the petitioner appealed to the District 
Court. 

The District Judge, after considering the evidence relating to 
the assignment, allowed the appeal, reversed the Munsif’s order, 
and directed that petitioner should be brought on the record as 
the representative of the decree-holder, and that he should be 
allowed to execute the decree. 

Counter-petitioner preferred this appeal, on the ground, among 
others, that section 244 was not applicable and that the District 
Court had no jurisdiction to reverse the Munsif’s order. 


G 


* Appeal against Appellate Order No. 60 of 1899 (anreportedj.—The 
jedgment referred to, which was delivered by Simpuanp and BENSON, 1], on 
24th April 1900, is as follows :—' Tho Madras cases wi 


ere decided without 
referenco to the change of 1 


vought about by Act VIL of 1888. By that 
Act sootion 244 of the Code of Civil Procedure is amended and a question as to 
who is the representative of a party for the purpose of that section may bo 
determined by an order under the section. 

“Tho change of law is referred to in Manikkam v. Tatay 


wya, (LL.R., 21 Mad., 
388), and inBadri Narain v. Jai Kishen Das, (LL.R., 16 AIL, 483), followed in 


i Dwar Bush. Sirkar v, Fatik Jali, (LR, 26 Calo, 250), it is held that an appeal 
: does lio against an order rofusing to recognize the transfer of a deores. For 


purposes of appeal the order must be regarded as ono made under section 244, 
Givil Procedure Codo,” 


* (D LLR, 16 AIL, 483, 


(2) LL.R., 21 Mad, 388, 
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V. C. Desikachariar for appellant. Suppv- 
Sivasami Ayyar for respondent. pear ee 
Jupvament.—A Bench of this Court has decided in Virasami ^ Cmmaw- 


BARAN 
Rowth v. Bodi Naikan(1) that an order refusing to recognize the Asari, 


transferee of a decree passed under section 232 of the Code of 
Civil Procedure may, contest or no contest, for purposes of appeal, 
be regarded as an order passed under section 244 and is therefore 
appealable. ‘That concludes the matter and this appeal is 
accordingly dismissed with costs. 


APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 


KANTHU PUNJA (PLAINTIFF), APPELLANT, * 1901 
y Augast 
7, 8. 


VITTAMMA AND OTHERS (DEFENDANTS), 
RESPONDENTS.” 


Contract Act—Act IX of 1872, s. 45—Right of succession by legal representative — 
Aliyasantana law — Fund settled on marriage of husband and wife — 


rest 
payable to both jointly — Death of husband — Claim by widow by right of 


are 


survivorship — Right of husband’s legal representative to his share, 


Upon the marriage of first defendant with K, a sum of money was settled by 
first defendant's mother, on first defendant oron K. This money was lent on 
mortgage, and by the terms of the mortgage, interest was payable by the mort- 
gagora to first defendant and to hor husband K, jointly, with the exception of that 
which would accrue in respect of the last year of the term, which, together with 


the principal sum seoured by the mortgage, was to be paid to first defendant 
herself, K died, whereupon plaintiff, as K's legal representative, brought the 
present suit to recover the interest due under the mortgage: 

Held, that plaintiff was entitled, under section 45 of the Contract Act, as the 
legal representative of K, to a moiety of the interest which had accrued since 
the death of K, first defendant being entitled to the other moiety, and that the 
right to the whole of the interest did not pass by survivorship to first defendant. 
The circumstance that K and first defendant intended to live and did in fact 


(1) Appeal against Appellate Order No. GO of 1899 (unreported)—see page ju 
384&—footnote — . 3 
* Appeal No.104 of 1900 against the decree of U. Achutan Nayar, Subordi. 
mate Jndge of South Canara, in Original Suit No, 136 of 1898, 


assu 
Punsa 


v. 
VirrAMHA, 


+ 


586 THE INDIAN LAW REPORTS. (VOL. XXV. 


live together as lasbend and wife under the Aliyasantena law was insufficignt to 
raise the presumption of a contract that there was to bo aright of succession by 
survivorship between K and first defendant in respect of the settled fund. 


"Burr for a declaration that plaintiff was entitled to recover the 


amount of a hypothecation bond executed by defendants Nox. 2 
and 8 in favour of first defendant and her deceased husband, 
Koraga Chetti, and of interest due thereunder for 1897 and: 1898 
from defendants Nos. 2 and 3 by sale of the hypotheeated pro 
erty. Plaintiff waf the legal representative of Koraga Chetti. 
The principal sum due under the mortgage was payable in 1905, 
and plaintiff prayed for a- perpetual injunction restraining 
defendants Nos. 2 and 3 from paying the principal and future 
interest to first defendant. It was asserted in the plaint that 
Koraga Chetti had been the real manager of the family since 1894, 
up to which date his mother, the senior member, who was now 
disabled by infirmity, had been manager; that in the capacity 
of manager he held in his possession the savings and the family 
jewels, and that out of such funds had obtained the plaint bond in 
* the name of himself and his wife to defraud the family. As 
the second and third defendants declined to accept a notice of 
demand sent by the plaintiff, and the first defendant set up her 
own title to the bond, the plaintiff brought the suit. The first 
defendant denied that the bond had been obtained out of family 
funds, that her husband held in his possession such funds or that 
he had been managing the family affairs since or before 1894. 
She averred that the consideration had been paid out of her private 
means, and acknowledged receipt of the interest for 1897 and 1898. 
She also pleaded that the suit was barred by section 43 of tho 
Code of Civil Procedure. "The second and third defendants sup- 
ported the first defendant's contentions as to payment of coasidor- 
ation out of her.private means and of the discharge for tho 
interest for 1897 and 1898. By the terms of the bond interest 
was payable by tho mortgagors (defendants Nos. 2 and 3) 
annually to both Koraga Chetti and his wife (first defendant) 
jointly, with the exception of that which would become due in. 
respect of the last year of the term of mortgage, which interest, 
together with the principal due under the mortgage was payable 
to first defendant alone. The evidence established, in the opinion 


cet the High Court, that the mortgage amount had been settled | 


fir defendant's mother, on the occasion of first defendant’ 
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marriage with Koraga Ohetti, cither on first defendant or on — Kaxruv 
Koraga Chetti. Por: 
The Subordinate Judge dismissed the suit on the ground that Vir7amaa, 
the plaintiff had not established that the mortgage money had 
f^ been lent out of the funds of the plaintiff's tarwad. 
ke Plaintiff preferred this appeal. 
| K. Narayana Hao for appellant. 
Sundara Ayyar and H. Narayana Rao for Yespondonts, 
| ` Jupement.—We concur with the Subordinate Judge’s finding 
| that the evidence adduced on behalf of tho plaintiff is not sufficient 
to establish that the principal of the mortgage bond was lent 
out of the funds of the plaintiff's tarwad. The evidence adduced 
on behalf of the first defendant coupled with the nature of the 
transaction evidenced by the mortgage bond, clearly establishes in 
our opinion that on the occasion of first defendant's marriage with 
Koraga Chetti, the nephew of the plaintiff, the sum of Rs. 4,000 in 
question was settled by the first defendant’s mother either on the 
first defendant herself or on Koraga Chetti, but itis difficult to say 
pe upon which of the two it was really settled. Butin the view 
which we take of the case it is immaterial upon whom it was really 
settled, or whether it was settled upon both jointly. Under the 
terms of the mortgage instrament which was cxecuted by tho 
mortgagors, the second and third defendants, in favour of both 
Koraga Ohetti and first defendant, interest was payable annually to 
both Koraga Chetti and first defendant jointly except the interest for 
the last year of the term of mortgage which interest along with the 
principal of the mortgage debt, was payable to first defendant only. 
Whether the Rs. 4,000 in question belonged exclusively to first 
| defendant or Koraga Chetti deceased, or to both jointly, the 
mortgage instrument operates in law as between tho first defendant 
| and Koraga Chetti as entitling both jointly to tho interest payable 


under the mortgage bond, except the interest due for the last year 
of the term of the mortgage, and the first defendant alone to the 
said last year’s interest and the principal of Rs. 4,000. Having 
regard to the decision óf the Privy Council, Jogeswar Narain Deo v. 
Ram Chund Dutt(1), overruling the decision of this Court, Vydinada 
y. Nagammai(2), we cannot accede to the contention of the learned 


* 
) LB, 28 1.4337; LLR, 23 Calo; 070. @) LLR., 11 Mad, 298, 
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pleader for the first defendant that on the death of Koraga Chetti 
tho right to the whole interest payable yearly passed by survivor- 
ship to the first defendant, In our opinion the interest accruing 
due since the death of Koraga Chett: belongs under section 45 of 
the Contract Act to the plaintiff as the legal representative of 
Koraga Chetti and to the first defendant and the two will be entitled 
each toa moiety of the interest The circumstance that Koraga 
Chetti and first defendant meant to live and were living together as 
husband and wife under the Aliyasantana law is not sufficient to 
raise the presumption of a contract that there was to be a right of 
succession by survivorship between thom in respect of this fund of 
Rs. 4,000 ‘The payment, if: be a tact, to the first defendant alone 
of the interest for 1897-98 after notice from the plaintiff not to 
pay the interest to first defendant, cannot bind the plaintiff and he 
is ontitled to be paid his share of mterest for that year, viz., 
Rs 112-8-0, and both he and first defendant are jointly entitled 
to receive future interest and the fist defendant alone the puncipal 
and tho intorost for the last year. 

The decreo will be modified by declaring that the plaintiff is 
entitled equally with tho first defendant to the annual interest 
payable from 1898-90 to 1003-04 and to recover Rs 112-8-0, 
as his share of mterest for 1897-98 If tho said amount of 
Rs. 112-8-0 with interest be not paid into Court by the socond and 
third defendants on 8th February 1902, such portion only out of 
the mortgaged property as may be sufficient to realize the said 

amount, with interest till date of realization, shall be liable to be 
sold. The plaintiff and first defendant shall bear and pay costs 
proportionately both in the Original Court and in this Court. The 
decree appealed against is confirmed in other respects. 


a 
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APPELLATE CIVIL. 


Before Mr. Justwe Benson and Mi Juste Bhashyam Ayyangar. 


SIVASAMI OHETTI AND ANOTHER (DETENDANTS 
Nos. 1 to 3), APPELLANTS, 


v. 


SEVUGAN CHETTI (PramTnr), RESPONDENT + 


Hindu Lai— Proposed apeement with ull members of Hindu famnly—Agict- 
ment not pei fected—Ezecution of document by eldest brother upon undirstanding 
that all would yon—Refural by younger brothers to cvecute—Swat on document 
dasmissed. 

Plaintiff sued two brothers and the mino: son of ihe elde: of them on& 
hypothecation bond, which recited that ıt was exeouted by the elder on lus own 
behalf and on behalf of his mimo son, and by his two biotinas (one of whom 
was now deceased) on then own behalf iespeotively. In fiot, 1t was signed ouly 
by the eldest, for hunself and for hs son, the other brothers having refused to 
execate 1t when asked to do so The defence was that no suit could be bought 
on the document masmuch w 16 was not completed , and tho younger of the two 
suiviving brothers further contended that the loan had not been contiacted for 
lus benefit, that the cldest broil: had not executed the bond on his behalf 
aud that hehad never agreed £o execute ib himscli Ihe documicnt separately 
namod oach of tho tlnce brothers as partes, thcy were not descibed as being 
undivided and the eldest was described as only representing his son 

Held, thai tho document constituted merely a proposed agreement which had 
never deen porfocted, tho plamtaff haying contacted and the cldest brother 
having executed 1t, upon the uudeistinding that the two yuun er brothers would 
jomm ais execution, and that neither the elder nor the youngor defendant was 
liable. 

Held also, that uf the parties intended that all ihe mombers of ihe family 
should execute the document 1t could not take effect by 1eason that ihe person 
who bad alono exeouted it happened to be the managing member, and that the 
debt was recited to have keen inen ed for the benefit of tho f umily. 


Surr for money due on a registered hypothecation bond. ‘The 
following statoment of facts is taken from the judgment of 
Buasuyam Ayvaxcan, J.:— Plaintiff sues on a hypothecation 
bond, exhibit J, dated 31st October 1897, purporting to be made 
between the plaintiff on the ono part, and the first, second and 
third defendants as well as one Pothu Chetti, now deceased, on the 
other part, and to be executed by the first defendant for himself and 
for the second defendant, his minor son. The third defendant 


* Appeal No. 102 of 1900 against the decree of T Varada Rao, Subordi. 
nate Judge of Madura (East), m Origmal Suit No, 68 of 1898, 


nul 
August 15, 
16, 19, 22 
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Swasbu and the deceaséd Pothu Chetti are desoribod in exhibit J as the 
C! younger brothers of the first defendant. Exhibit J recites that 
y ien the first and third defendants and Pothu Chetti execute, the 
* document on their behalf respectively and the first defendant, also 
on behalf of the second defendant, a minor. The first defendant, 
on behalf of himself and the second defendant denied the execu- 
tion by him of the hypothecation bond and also contended that! : 
no suit could be brought upon the bond, apparently on the 
ground that it was not completed. The third defendant also 
denied the genuineness of exhibit J and contended that the loans 
recited in exhibit J were not contracted for his benefit and 
that even if exhibit J were genuine, he was not liable to be sued 
thereon, inasmuch as the first defendant did not execute the 
same on his behalf or of the deceased Pothu Chetti and that 
no suit could be brought on exhibit J, as it was not completed, and 
neither he nor the deceased Pothu Chetti executed or agreed to 
execute tho same. Both the first and third defendants also alleged 
in their written statements that the first defendant was not the 
managing member of the family. Tho Subordinate Judge found 
exhibit J to be genuino and that the consideration therein 
8 recited was roal and binding upon the family and passed a decree 
in favour of the plaintiff against defendants Nos. 1, 2 and 3 and 
the property hypothecated under exhibit J. Against this decree, 
defendants Nos. 1, 2 and 3 have preferred appeal No, 102 of 
1900; and it is contended on their behalf that exhibit J is not 
genuine, that a portion of the consideration for exhibit J is — | 
not real, and that exhibit J not having been completed, it — ; 
cannot bind either the defendants Nos. 1, 2 and 3 jointly or any 
of them." The document (exhibit J) named each of the three 
brothers as a party to it, and did not describe them as undivided. 
Defendants Nos 1 to 3 preferred this appeal. 
Sundara Ayyar for appellants. $ 
Sankaran Nayar and M. R. Krishna Ayyar for respondent. 
Buasayam Ayyancar, J. (after stating the facts already set 
out):—I concur with the Subordinate Judge in holding that 
exhibit J was signed by the first defendant and that the considera~ 
à tion for,tho mortgage bond, :e, Rs. 5,470 was real and such as 
Would bind the family. Negotiations were going on for some- 
1 yeen the defendants and the plaintiff, in view to the ' 
tancing a further loan and obtaining a mortgage hoùd 
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for Rs. 10,000 from the defendants, hy pothocating all thcir prop- 
erty. Owing, apparently, to disagreement as to rate of interest, 
the negotiations fell through, but, the plaintiff being anxious to 
obtain security for the various sums advanced by him on promissory 
notes, mainly to the first defendant, and partly to the third defend- 
ant, and the first defendant too, being desirous that the debts thus 
contracted by him should be undertaken by his biothers also, it 
was arranged between the plaintiff and the first defendant that tho 
exhibit J should be executed by all tho members of tho family, 
which, at that time, was in an embarrassed state of circumstances. 
But as the remaining members of the family declined to sign exhibit 
Jafter it was signed by the first defendant, the first defendant 
refused to register the document so far as ho was concerned by 
falsely denying its execution by him. The District Rogistrar, after 
being satisfied that it was cxccuted by the first defendant, directed 
its registration. I am satisfied, upon the evidence in the case, 
that exhibit J was executed by the first defendant, and no ground 
has been mado out for allowing tho first defendant to re-open the 
settlement of accounts embodied in exhibit J. But,in my opinion, 
the appellant’s contention that oxhibit J was intended both by the 
plaintiff and the first dofondant to he executed by all the members 
of the family, and that it was not intended that the finst defendant 
alone, by signing it, was to bind himself, or, in his capacity as 
managing member, bind the whole family, is well founded. When 
a document is intended to be oxecuted by soveral persons, but is 
executed only by some of them, the question whether it takes offect 
as against those who have executed it, notwithstanding that the 
rest have declined to join in the execution of the document, rests 
upon the intention of the parties. Without laying down as a 
general proposition that whenever an instrument is drawn up, 
making evory member of an undivided Hindu family party to it 
by name, it will not take any offect 1f one or moro of them do not 
join the rest in executing it, I am clearly of opimon that, under 
the circumstances of the present case, tho only reasonable infer» 
ence to be drawn as to the intention of the plaintiff and of tho 
first defendant when he executed exhibit J is that it was to take 
effect only on the third defendant and Pothu Chetti also joining in 
its execution. More than one-half of the consideration for’ exhibit 
$ is the amount of the unregistered hypothecation bond, exhibit 
y dátod 20th April 1896, which was executed not only by the 
ih 
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defendant, but also by the third defendant and Pothu Chetti. 
The promissory note, exhibit G, for Rs 700, which forms a 
portion of the consideration for exhibit J, was given only by the 
third defendant and Pothu Chetti and the promissory note, exhibit 
H, for Rs. 100—also a part of the consideration for exhibit 
J—was given by the third defendant only. Neither in exhibit 
J nor in exhibit D, nor in any of the promissory notes, is the first 
defendant referred to as the managing member and, in fact, 
not a single document has been produced which was executed 
by him, as representing lus branch of the family. Exhibit J 
clearly names cach of the three brothers as a party to the 
document and they arc not even described as undivided brothers ; 
and tho first defendant is therein referred to only as representing 
the second defendant If exhibit J is io be given effect to, as 
contended on behalf of tho respondent, as a mortgage bond exe- 
cuted by the first defendant, as the managing member of his branch 
of the family, the result, so far as the first defendant is concerned, 
would be, that he will be personally liable for the whole debt as 
. also his share in the property mortgaged, and the sharos of the 
Drotkers will also he liable only if the consideration for exhibit J 
1s proved to have been incurred for purposes beneficial to the family. 
1f the brothers also jom as party exccutants, the creditor will be 
entitled to recover tho debt from all tho brothers, jointly and 
severally, without having to establish that tho debt was incurred 
for family purposes, andin case the debt be recovered from the 
first defendant alonc, he will be entitled to contribution from his 
brothers. In the present case, the plaintiff advanced but a trivial 
sum, at the time when exhibit J was executed, as a part of the 
consideration for the mortgage bond. After ıt was signed by tho 
first defendant. both he and the plaintiff, ondeavoured their best, 
but in vain, to prevail upon the third defendant and Pothu Chetti 
to exccute the document Under all these circumstances, it will 
bo unreasonable to conclude that the first defendant, when he 
executed exhibit J intended to bind himself or his brothers, 
if they did not execute tho document. In my opinion exhibit J 
simply amounts to a proposed agreement, which was never 
perfected; the plaintiff himself contracted on the faith that the 
brothers would join and the first defendant executed the document, 
ttpon the understanding that his brothers also would join in 
executing the same, 
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The principle of law applicable to the case is clearly laid down  Srvasaan 
in Latch v. Wedlake(1). In that case, it was held by Lord O'g 
Denman, C.J., that, notwithstanding that the contracting parties, MAC 
were three partners, any one of whom, alone, could by his contract 
bind the rest, yet the question must have been submitted to the 

.jury,— Whether the second defendants by their executing tho 
instrument intended that the third partner should be bound, though 
he did not jom in the execution, or, at all events, they intended to 
make themselves liablo on the instrument, and whether the intention 
of all the parties was not that the third partner should also he an 
actual party to the agreement If one intends to be a joint and 
several obligee or only a joint obligee with others there is a right 
of contribution against his co-olligees, if his intention Le carried 
out, but if he becomes a mere several obligee, he has no right of 
contribution ( Underhill v Horwood(2)) tis contended, on behalf 
of the respondent, that there is a recital in exhibit J that the 
debts mentioned therein, were incurred for meeting the oxpenses 
of suits and for family expenses; and that the document should 
therefore be treated, as executed by the first defendant as managing 
member of the family If the parties intended that all the 
members of the family should execute the document, it cannot take 
effect by reason that the person who alone executed the document 
happens to be the managing member and that the debt is recited 
to have been incurred for the benefit ot the family 

Moreover, in the present case, the recital in exhibit J that the 
debt was contracted for the benefit of the family, may be referred to 
the circumstance that one of the parties to the instrument, viz, 
the second defendant, was a minor. 

In Oharlton v. Earl of Durham(8), which was cited on behalf 
of the respondent, all that was held was that if a discharge 
purports to be signed by the two exccutors and the debtor intended 
to have the receipts of both, the discharge will be valid, notwith- 
standing that the signature of one of the executors was not 
genuine, and that the receipt of one executor would operate as a 
valid discharge. The principle of that case is clearly inapplicable 
to a case like the one under consideration. * 

lt has not been contended, on behalf of the respondent, that 
though effect may not be given to exhibit J, as a mortgage bond 
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* 
excouted by first defendant as managing mombor of tho family, yet 
effect should be given toit as against the first defendant personally 
and his share in the property hypothecated under it. I need 
"hardly say that in thó view which I have taken of exhibit J, 
viz., that it was simply a proposed agreement which was never 
porfected, such contention would be untenablo. 
I would therefore allow the appeal and dismiss the plaintiff's 
suit with costs throughout. 
Benson, J.—I concur. 


APPELLATE CIVIL. 


Before Mr. Justice Davies and Mr. Justice Bhashyam 
Ayyangar. 


MUTHAYYA RAJAGOPALA THEVAR (PrarvrmE), 


APPELLANT, 
v. 


MINAKSHI SUNDARA NACHIAR AND OrIERS 
(Duvenpaxts), Rusroxpenss. * 


Hindu Law — Loyartible estate —Adop!ion — Rights of natural father of adopted son 
as reversionary heir to son's estate. 


‘The first defendant in this suit was the adoptive mother of N, who died. N 
was the last holder of an impartible zamindari, and on his decease, first defendant 
enjoyod the ostate. Plaintiff now sued for a declaration that he was entitled to 
the ostate as reversioner, in preference to a senior brother of the first defendant, 
basing his claim principally on the ground that he was the natnral father of N : 

Held, that this relationship did not entitle plaintiff to claim as reversionary 
heir, Iu determining the degree of propinquity to the deceased adopted son in 
his adoptive family, in which tho question of reversionary succession arose, a 
claimant should not be rogurded as next of kin because of his relationship as 
natural father, which, for purposes of inheritance, is immaterial. An adopted 
son is, for mutual rights of succession, completely severed from his family. 

Srinivasa Ayyangar v. Kuppan Ayyangar (1 M.H.O.R., 180), followed. 

As to whether such natural relationship would be efficacious to intercept an 
‘Secheat to the Crown. Quare. 


Bum for a declaration of plaintiff's right as reversioner to 
‘tthe estaté sof N deceased, alter tho death of first defendant, the 


AM Appeal No. 177 of 1900 against the decree of B. Cammaran Najar; Addi 
tional S@or@inate Judge of Tinnovolly, in Original Suit No, 14 of 1900 (Original 
duit No. (d of 1890 on tho filo of the Sebordinate Judge of Tiimevelly), 
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adoptive mother of N, and that certain alienations recently made 
by first dofendaht wore invalid. The estate in question was an 
impartible zamin, governed by the law of primogeniture. Plaint- 
iff was the natural father of N, and based his claim on that ground 
and on the alternative one that he was also the brother of the 
adoptive mother of N. After the decease of N in 1891, the estate 
‘had been enjoyed by first defendant. Plaintiff claimed that there 
were no nearer heirs than himself. The defence was that plaintiff 
was not entitled to the estate or to question the alienations and 
further that he was not entitled as brother to the first defendant 
inasmuch as his elder brother was alive, and that the fact that 
plaintiff was the natural father of N did not make him heir under 
the Hindu law. 

The Subordinate Judge found against the plaintiff on the issue 


whether he was the next reversionary heir to the zamin, and dis- 


missed the suit. 

Plaintiff preferred this appeal. 

Sankaran Nayar, T. Rangachariar and Sivarama Ayyar for 
appellant. 

V. C. Desikachariar, Balamukunda Ayyar and Jagannatha 
Ayyar for respondents. 

Juvemenr.—The question argued in support of this appeal is 
that the appellant who is a junior adoptive maternal uncle of the 
deceased adopted son of the first defendant is a preferential 
reversionary heir to his senior brother by reason of his being the 
natural father of the deceased adopted son, the estate in question 
being admittedly an impartible estate governed by the law of 
primogeniture. In illustration of this contention it was maintained 
that if the property had been partible, the appellant would be 
entitled to the whole of it to the exclusion of his brothers. We 
consider the contention to be untenable, We cannot accede 
to the argument that, in determining the degree of propinquity 
to the deceased adopted son in his adoptive family in which the 
question of reversionary succession arises, the appellant should be 
regarded as nearer of kin, because of his relationship as natural 
father—a relationship which for purposes of inheritance is entirely 
immaterial. It has been definitely decided in Srinivasa Ayyangar 
v. Kuppan Ayyangar(1) that for mutual rights of succession an 
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Memuavva adopted son is completely severed from his natural family, None 
RAJAGOPAL Of the texts quoted to us is in conflict with that ruling. 


TREVAR 
e Tt 1s unnecessary to consider or decide whether the natural 
Soxpara # relationship would be efficacious to intercept an escheat to the 
NAcHIAR 
Crown. , 
^ The appeal, therefore, fails and is dismissed with separate costs 
for each set of respondents except in regard to the vakil’s fee of 
1 which each will get a moiety 


—————— 
APPELLATE CIVIL. 
Before Mr Justwe Benson and Mr. Justice Moore. 
1901 SRIRAMULU (Pramrivr), APPELLANT, 
August 30 
——À v. 


CHINNA VENKATASAMI (DEFENDANT), RFSPONDENT * 
Limitahon Acl —Ac! AV of 1877 whed HI, arts 02 and 97—Asngnment of mort jage 1 
over anmavendle p perty Ty umepstered documnt—Receipt by asngnor of " 
matme amownt ws haud of asswguc—Swit bu arsignee agamsi a»siynor 
aun H «years op ic ept [mut sage money 
By in igiecment in witing, but not registered, heamg date 21st Angust 1805, 
defendunt assigned a moitgigo ovn (eat un Lands to plaintiff for a consideration 
which was duly pad In 1898, the mortgagor brought i sut against plaintiff and 
defendant to 1¢decin thi mortgage and to 1coover possession of the property, and 
Sth October of that yen, m which the Comt refused to 


a decroo was passed on 1 
recognise phunhifs title Ixeanso of the nonaegistiation of the assignment 
Defendant theenpon received tho mortgage amount as mortgagee from the 
mortgagor Within thie ems of the said receipt by defendant of the mortgage 
amount, plamhit bought this smt to recover fiom defendant the snm pad as 


consideration for the tansfa of the matga, m 1895 Upon the defence of 


limitation 1 emg 1 scd 

Tl, that the smt was not bnied Defendant by reccavins, the moitgago 
amount fiom the mortgagor, m fraud of planti s night, received 1t for plaintiffs 
ase, The suit way therfore governed by mtıcle 62 of schedule TI to the Limita- 
hon Act and was not baried masmach asit had been mstituted withm three 


oars of the vocript of the money by defendant Moreover, as possession of the 


* Second Appeal Nó 154 of 1900 agamst the decree of M D Boll, District 
ludge of Vizagapatam, m Appeal Sait No 285 of 1899, athiming the decree of 
©, Bapayye Pantulu, District Munsif of Vizagapetam, m Orginal Smt No 171 of 
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mortgaged land had been given, under the document of 1895, to plamtıff and held 
by hım until ats redemption by the mortgagor, there was consideration at the 
tame when the assignment was made, and that considciation after wads failed 
Inasmuch as the suit had been bionght withm thee yems of the date of the 
failure of conmderation, article 97 would apply and the suit would not be barred, 


Burr to recover the principal and interest alleged to be due to plain- 
tiff under an agreement, as witnessed by an unregistered document. 
Plaintiff and defendant were brothers, and in a previous partition 
of their property with their father, plaintiff acted as guardian 
of defendant, who was then a minor. Amongst other property 
that fell to the defendant’s share was a mortgage on lands. This 
mortgage, defendant, on attainmg his majority, agreed to assign 
to plaintiff, in consideration of a payment by plaintiff of a certain 
sum of money. The agreement was reduced to writing in the 
form of a puroni, or letter, which purported to transfer the 
mortgage to plaintiff, but which was never registered. Plaintiff 
paid the agreed sum to defendant and obtained a receipt Both 
letter and receipt bore date 21st August 1895 Plaintiff was also 
put into possession of the mortgaged property and of the deed of 
mortgage. In 1898, the mortgagor brought a swt against the 
present plaintiff and defendant to redeem the mortgage and to 
recover possession of the property The Court granted a decree 
against the present plaintiff, holding that, inasmuch as the letter 
of 21st August 1895, which purported to transfer the mortgage to 
plaintiff, had not been registered, it was inoperative and plaintiff 
had no title. That decree was passed on 15th October 1898. 
Defendant, as mortgagee, received the mortgage money from the 
mortgagor. Plamtiff now sued defendant for the amount paid to 
him in consideration of the assignment of the mortgage, claim- 
ing that the cause of action had arisen at the date on which the 
last-mentioned decree had been passed. The suit was instituted 
within three years of the receipt of the mortgage amount by 
defendant from the mortgagor. There was no defence on the 
merits, but defendant pleaded that the claim was barred by limita- 
tion. The Munsif upheld this plea He considered that the cause 
of action was based on the document of 21st August 1895 and not 
on the deoree of 1898, and dismissed the suit 
The plaintiff appealed to the District Ji udge who said :—“ The 
Munsif has dismissed the suit on the ground that it was barred 
; by limitation, The question is whether article 62 or 97 of the 


SRIRANUI U 


v 
CHINNA 
VENKATA- 
SAMI 


THE INDIAN LAW" REPORTS. (VOL XXV. 


Sammavt0 Limitation Act applies. Iam clearly of opinion that the Munsif 
cnfixa was right in applying article 62., In tho presen pase as) in, 
Ve" Hanuman Kamut v. Hanuman Mandur(1) there was no subsequent 
failure of the consideration upon which the money was paid, Yat 
the consideration was void from the beginning. The present. sut 
is based on the puroni and the dime of limitation begins from the 
date on which the money was paid.” He dismissed the appeal. 
Plaintiff preferred this second appeal. 
< V. Rrishnasami Ayyar for appellant. 
V. Ramesam for respondent. . 
Jovoment.—We think that the Courts below were in error in 
having dismissed the plaintiff’s suit as barred by limitation. No 
doubt the mortgage assignment, dated 21st August 1895, executed 
by the defendant to the plaintiff, being unregistered, could not 
affect the mortgaged property. Tt was inoperative as regards the 
land mortgaged as security for the debt, but it was not inoperative 
as an assignment of the debt itself; Jagappa v. Latchappa(2) 5 
Gomaji v. Subbarafftppa(3) ; and Subramaniam v. Perumal 


Reddi(4). 1 

"Whether the defendant in fraud of the plaintiff's right 
received the money from the mortgagor, he must be regarded as 
plaintiff’s use. In this view the suit 
would fall under article 62 of the Limitation Act, and was not 
barred since it was brought within three years of the receipt of the 
the defendant, Moreover, under the instrament of the 
n of the mortgaged land passed from 
ff who enjoyed the usufruct until the 
mortgagor, having paid the mortgage money to the defendant, 
d the land from plaintiff. There was, therefore, consider- 
gnment was mado and that 


808 


having received it for the 


money by 
21st August 1895, possessio 
the defendant to the plainti 


reooveré 
ation at the time when the assi 
consideration afterwards failed. In this view article 97 of 
schedule 2 of the Limitation ‘Act would seem to be applicable and 
the suit regarded as one to recover money paid on an existing 
consideration which afterwards failed would not be barred, for it 
was brought within three years from the date of the failure of 


consideration. 
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In any view, therefore, the suit was not barred. There is no Smnanviv 
defence on the merits. We must therefore set aside the decrees of pup 
the Courts below and; allowing the appeal, give plaintiff a decree Tasia 
for the sum sued for with costs throughout. Interest will be 


allowed from date of plaint at six per cent. per annum. 


APPELLATE OIVIL. 


Before Mr. Justice Benson and Mr. Justice Boddum. 


23.3 1. 
CHENNU MENON anv ornans (Derespawrs Nos. 2, 3, 6, 7,9 vL Io 
AND 10), APPELLANTS, 18. 
v. 
KRISHNAN anv orners (Prarntirr AND DmreNDANTS Nos. 

4, 5, 8, 11, 13, AND 18 To 24), RESPONDENTS.” 
Civil Procedure Code—Act XIV of 1882, s. 30—Leave to sue given after commence- 

ment of action— Previous refusal—Validity of suit 


Leave to sue under section 30 of the Code of Civil Procedure need not 
necessarily precede the commencement of the suit, but may be given after it has 
commenced, Where leave has been so given, it is imsaateriul that an application 
for permission to sue has been previously refused. 


Surr to recover certain property with arrears of rent. Plaintiff 
sued as the present manager of the Cherupalangat samuham of 
which defendants Nos. 18 to 23 were also members, The property 
claimed belonged to the samuham, and had been demised on 
kanom by a former manager of the samuham to the karnavan of 
defendants Nos. 1 to 17. The defence was raised that plaintiff 
had no right to sue, and that as there were more than fifty members 
in the samuham, the suit was opposed to section 30 of the Code of 


Civil Procedure. Leave to sue under section 30 was thereupon 


obtained during the course of the case. The seventh issue was as 


follows:—‘ Whether there are other members in the samuham 
not brought in as parties to the suit and if so, whether the suit is 


* Second Appeal No. 320 of 
Subordinate Judge of Caliont, in 
decree of V. Rama Sastri, District 
of 1897,.: - $ 


1000 against the decree of K. Krishna Rao, 
Appeal Suit No. 161 of 1899, affirming the 
Mansit of Betutnad, in Original Suit No. 335 
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Carsau not liable to be dismissed for not obtaining permission to sue under 
NES section 30 of the Code of Civil Procedure 2 ‘With regard to this 
Emsüxix. issue the Munsif said :-~ The defendants raised the preliminary 

objection that there were other members of the samuham, than 

the plaintiff and the defendants Nos. 18 to 23 and that the suit 

was liable to be dismissed for plaintiff's failure to obtain permission 

to sue on behalf of the samuham under section 80 of the Civil 

Procedure Code. I held an enquiry as to who were members of 

it. But to avoid all further dispute on the matter, the plaintif's 

vakil applied to the Court for permission to sue on behalf of the 

samuham and obtained it. Tt is true the permission was obtained 

after the filing of the suit and not before. The raling in The 

Oriental Bank Corporatwun v. Gobind Lall Seal(1) docs not seem 

to be an authority any longer. The ruling in Fernandes v. 

Rodrigues (2) recognizes that permission to sue under section 30 of 

the Civil Procedure Code may be obtained even after the filing 

of the suit. Evon assuming, as the defendants state, that there 

4 aro othor porsons not paties to the suit who are members of 

this samuham, the plaintiff suit is perfectly maintainable in 

its prosont form.” He ordered the defendants to surrender the 

property to tho plaintiff and defendants Nos. 1 to 17 to pay the 
arrears of rent. 

On appeal, by most of the defendants Nos. 1 to 17, the Sub- 
ordinate Judge said :—“ The first question for decision is whether 
the proceedings taken in the lower Court under section 30 of the 
Code of Civil Procedure were irregular. I am of opinion that 1 
thoy were not. That there were other members of tho samuham | 
besides the plaintiff and defendants Nos. 18 to 23 is clear from 1 
oxhibits IV, V and VI and although the plaintiff had in his plaint 
stated tho contrary, ho afterwards seems to have recognized his 
error and applied for issue of a public notice under section 30 
(Miscellaneous Petition No. 1638 of 1897). The District Munsif at 
first rejected the plaintiff's application. The order being wrong, 
plaintiff again asked for a publie notice and that was granted, 
the District Munsif directing that ‘tho fact was to bo proclaimed 
by notice and by beat of drum in the vicinity of Kotikunnath 
temple.” Tho record shows that this proclamation was duly 
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effected, That all this was mado, not in the earlier stage of the — Cuxw dg 
suit but shortly before its disposal does not render the decision APOR 
any less offectual, and the authority quoted by the Munsif. KmsmwAw. 
(Fernandez v. Rodrigues(l)) is applicablo to the case.” He 

' dismissed the appeal. 

Defendants Nos. 2, 3, 6,7, 9 and 10 preferred this second 
appeal. 

J. D. Rosario and Appu Nedungadt tor appellants. 

Sundara Ayyar for respondent No. 1. 

JupguwEve.—The appellant contends that the leave to sue 
given under section 80 of the Code of Civil Procedure is irregular 
and therefore the suit should be dismissed. 

The plaintiff who is the manager of a samuham applied for 
leave to sue the defendants Nos. 1 to 12 on behalf of the samuham 
to recover certain property. his was refused. The plaintiff 
thereupon filed the suit in his own name and claimed to recover as 
manager of the samuham joining other members of tho samuham 
as defendants also. The defendants raised the question as to 
whether all the members of the samuham were made parties and 

Y also contended that tho suit would not lio as leave to sue under 
section 30 had. not been given. 

The Mansit in the course of the case gave leave to sue under 
section 30 and ultimately the plaintiff succeeded in both Courts. 

The only question before us is whether the leave given is valid 
and sufficient to ontitle the plaintiff to a decree, the leave having 
been given (a) after suit commenced and (5) after leave had been 
refused, 

$ So far as we have been able to discover there is no decision of 
this Court directly in point upon either question, but the decision 
of Shephard, J., in Srinwasa Chariar v. Raghava Chariar(2) goes 
to show that in his opinion the leave to sue need not necessarily 
precede the commencement of the action. 

In Fernandes v. Rodrigues(1) and Baldeo Bharthi v. Bir Gir(3) 
those Courts hold that leave may be given after the suit has 
commenced, and we also are of that opinion. We are also of 
opinion that the fact that leave had previously been refused does 
not affect the matter as it is entirely a matter of discretion not 


(1) LL.R, 21 Bom., 784. (2) LL.B., 23 Mad., 28. 
(8) LL.R., 22 AIL, 269, 
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mesnu affecting the merits of the case and it can only have affected 
h could be dealt with 


219" the defendants in the matter of costs whicl 


Kmsviv. at the time the order was made. 
We therefore dismiss this second appeal with costs. 


——— 


APPELLATE CIVIL. 


Before Sir Arnold White, Chief Justice, and. Mr. Justice 
Bhashyam Ayyanyar. 


WATSON AND iwWOIUPR (PLMNTITIS), ATPPELLANIS, 


1901. 
September 5 
26. * 
did LLOYD (Derexpaxr, Rresoxnmxr." 


Aimy Aet (1581) -1H V 15 Fula cup 68 e 136,151—Ar mu (Animal) 4e! (1895) 
2, 


IR Fut, cap. T 9 & Onal Procedure Code—-tct XIV of 1882, 85 2, 900 
© Public omer Attar ment w moutu cq pay of opui or udis Stall Corps. 


Aimy Act 2951, ‘amended by section d ot 


‘The effect of section 136 of the 
Casal Courts to atiach one moiety 


the Many (Annu) Aer 1595, 18 to empower the 


of tho salary of an officer m the Indium Sri Corps, under soehon 266, provino 


(1 «of the Code of Caval Troceedans 
Cutintte Iradis Assocation» Ruland, (TLR, 21 Cak , 102). followed, 

ArPPLIATIN in execution to attach a moiety of an officer's 
salary. An ev parte decree was obtained against the defendant 
on 26th June 1900, which was transferred to Madras in December 
of the samo year. ‘The prayer in the petition was as follows :— 
* By attachment of one moicty of the defendant's salary and 
allowances as Major in the 19th Regiment of Madras Infantry 
stationed at Madras, such attachment to be served on the Officer 
Commanding the Regiment.” The defendant did not appear. 

The learned Judge, sitting on the original side, refused the 
application in the following order :—“ I think this application 
should be refused. It seems to me that section 206 of the Civil 
Procedure Code does not authorise the attachment of the salary of 


* Originul Side Appeal No. 7 of 1901 against the decree of Mr Justice 
Boddam dismissing the application by the appellants under section 266 of the Code 
of Civil Procedure, for attachment of a moiety of salary of respondent in execution 
of the decree in Original Sait No, 180 of 1900 on the file of the Bombay High 
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an officer. The proviso to that section shows that it was not 
intended by the section to effect, add to or alter tho law in force 
under the Army Act or similar law in force for the time being. 
At the time the section was passed there was a power by 
section 151 of the Army Act to attach half tho salary of all 
officers aud there could be no object in giving that power over 
again aud, in my opinion, the proviso shows that there was no 
intention in any way to interfec with the law applicable to the 
pay of officers whether of the Staff Corps or of the regular forees 
"l'hat was the state of the law in 1895 By the Army (Annual) Act 
of 1895, section 151 was repealed so that the salary oi ofheeis 
thenceforth ceased to be attachable, but to section 136 was added a 
paragraph which, ıt is contended, males a law which was never 
intended to affect the Army Act for the time being in force, have 
that effect, T do not think i1 hay anv such effect unless the Civil 
Procedme Code. by section 266. does affect the Aimy Act in torce 
At present the salary ob am offer cannot be attached and the 
proviso to the section says it shall not affert it. Tam ot opinion 
therefore that the contention relied on is wiong and that it never 
was tho intention of the Legislatme bv adding the words * or by any 
Jaw passed by the Governor-General ot India iu Council? to make 
on 206 applicable to ofheris, though the interpretation clause. 
apart from the proviso to this section, does include in the word 
* publie officers.’ officers serving the Government of India. Apart 
from the proviso thi. might well bo so but in the face of it, I do 
not think it is s0.” 

Plaintiffs preterred this appeal 

Hon. Mr. Lurdley Norton ior appellants —Tho application is 
made under section 230 of the Code of Civil Procedure tor the 
attachment of a portion ot the salary of au officer, a Major in tho 
Indian Staff Corps. The salary appears to be paid under an Act 
of the Government of India. Rolicf is sought under section 266, 
sub-section (;) of which does not apply to British officors in 
native regiments. The effect of the proviso to section 266, taken 
as a whole, is that auy article or yroperty uot specifically 
exempted from attachment by itis liable, under the soction, to 
attachmont and sale. |lle roforred to section 206, sub-section 
(A), and section 268.] The salary amounts to about Rs. 700 a 
month, and if the officer falls within the definition of a “ publio 
officer,” it is submitted that his salary is attachable. The term 
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warsox “public offer? includes “every Commissioned oficer. while 
sorving under Government,” and “ Government,” includes Govern- 
ment of Indi» as well as tho local Govornment--(seo the last 
clause of section 2 of the Code of Civit Procedure This officer 
is thorefore a Commissioned officer, serving uuder Government, 
and paid from the Indian Exchequer. [He referred to Caleutta 
Trades Assocation v. Byland(1).] "Tho last proviso of section 256 
of the Code of Civil Procedure refers to the Army Act of 1881, so 
that if there is anything in tho latter Act which conflicts with the 
Code, it must be conceded that the Code would not govern the 
case, But sections 136 and 15! of the Army Act of 1881 (44 
& 45 Viet, cap 58), are not in conflict with the Code The 
amending Act of 1815 (58 Vict, cap 7) contains two amend- 
ments It repeals section 151 of the Act of 1881, and by section 
1, amends section 136 of the older Act by providing that the 
pay of an oficer shall be pud without any deduction otber than 
deductions authorized by that Act itself “or by any law passed 
by the Governor-General of India in Comunal" That means 
already passed or to be passed, and section 130, thus amended, 
. must include tho Code of Civil Proecduie, and as this lattor 
Actis incorporated in the Army Act, there is no further need 
for section 151, which is accordingly repealed [Su Amworp 
Wane, C.J.—1t is significant that scotion 151 was repealed by 
the same Act that amended soction 136, and incorporated the 
Code of Civil Procedure | Viraragaca v. Romudu(2) was not a 
caso of an officer and it was decided prior to the amendment, but 
tho Judges in oftect applied the principle now contended for 

The respondent was not represented. 

Juvemenr —This is an appoal from an order of Boddam, T., 
dismissing an application for the attachment of a moiety of the 
pay ofa Major in the Indian ntaff Corps. 

The Army Act of 1881, section 151 (3) provided :-—“ A Civil 
Court or Court of Small Causes, upon adjudging payment of any 
sum by any person subject to military law other than a soldier 
of the regular forces, may either award oxecution thereof generally, 4 
or may direct specially that the amount named in the direction, ` 
being the whole or any part of tho said sum, shall be paid by 
ipplatingtits or otherwise out of any pay or other publio money 
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payable to the debtor, and tho amount named in tho direction, Warsow 
not exceeding ono half of such pay and publie money, shall, while roro: 
the debtor is in India, bo stopped and paid m conformity with ^ 
the direction ” 

Section 136, of the same Act provides— ** Tho pay of an officer 
or soldier of Ilis Majesty's regular forces shall be paid without 
any deduction other than tho deductions authorized by this or 
any other Act or by any 10yal warrant for tho timo being.” 

In 1895, section 151 of the Army Act of 1881 was repealed 
and the words “or by any law passed by the Governor-General of 
India in Council” were added to section 130. 

Section 266 of the Code of Civil Procedure provides that the 
following particulars, w/e ala, shall not bo hable to attachment 
“the salary of a public officer or of any servant of a Railway 
Company or local authority to the extent of (1) the whole of the 
salary whore the salary does not excced twenty rupees monthly; 
(2) twenty rupees monthly where the salary exceeds twenty 
rupees and does not exceed forty rupees monthly; and (3) ono 
moiety of the salary in any other Case," Soction 2 of the Code 
di defines “public officer” as including * every Commissioned officor 
i 


in tho military or naval forces of His Majesty while serving 
under Government” and defines “ Government" as including tho 
Government of India as woll as the local Govornment. 
| There can be no question that the defendant in the present case 
is a “public officer” within the meaning of the Code of Civil 
Procedure. 

The learned Judge dismissed the application for attachment 
because he was of opinion that it was not the inteution of the 
Legislature by adding the words ^or by any law passed by tho 
Governor-General of India in Council" to section 136 of tho 
Army Act to make section 266 of the Code of Civil Proooduro 
applicable to a military officer 

In considering the construction £o be placod upon these words 
it is important to bear in mind that they wore added to soction 
186 by the statute (the Act of 1895) which repealed section 151 
in toto, Thoy would appear to be consequential on tho repeal of 
section 151, andthe Legislaturein adding the words would seem 
to have had in view the fact that the provisions of the repealed 
proviso to section 151, were substantially the same as the provi- 
«8ions of the Indian Procedure Code, sections 266-268. 
rH 
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Wanson We think the case of Calcutta Trades Association Y. Ryland(1) 
Inox.  W88 rightly decided and wo are prepared to follow that case 
We accordingly allow the appeal with costs and make an 
order attaching one moiety of the pay of the judgment-debtor. 
Mossrs. Barclay, Oir 4; David—Attorneys for appellants. 
Messrs. Short § Roll—Attorneys for respondent. 
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Letters Patent, ute 
Frets cup. 20s 


Cii — a XIV? 


Oincral Assignees 


-R puted oui 


Derolulron if anterest of gudgure ntedchter upm 


An onda dismissing an appheation by a fudgment-erediror of au solvent 
re hands of the Ofcial Assignce to bo paid by the Ofhaal 


for a sum of monty m th 
shereditor, is a “judgment” within the meaning of 


Asmgneo to the judgmen 
article 15 of the Letters P. 

In March 1807, B coyenimted to 
by him to plamtilt, and. montgazod his stock-m-hade 
moneys then Ane and owing and thacalter to hecome due and payable to Ium. 
In Joly 1809 plaintiff sued B on the mortgage-deod. 


atoni, and an appeal lies therefrom. 
ay by mstalments a sum ol money owing 
nd all outstandings aud 


B remained m posession. 


7 In August 1800, npon an er-pa fe appliation by tho plaintiff, an order by way of 
ution was made in the sait restrmuing the mortgagor hom disposing of the 


inj 
standings and debts payable to him, This injunction was 


stock-in uade and out 
subsequently dissolved. In tho savic month plaintiff gave notice to a person 
indebted to B that plaiutitt claimed the amount of the dobt under his mortgage. 
In September 1809 B was adjudged an insolvent and the usual vesting order was 
made. In October 1899, plaintiff ublamed a deeteo m his suit, by which it was 
rod that B should pay the principal and interest due under tho mortgage-deed 


ordei 


(1) LLR, 24 Calc., 102. 
* Original Side Appeal No. 2 of 1001 agamst the decree of Mr. Justice Boddam 
in Civil Suit No. 143 of 1899. 
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and that in default of payment the mortgaged premises should be suld. In 
February 1900 the person indebted to B paid the amount of his debt to the 
Official Assignee. In September 1900, un order was made in plaintiff's suit 
against the insolvent directing that the decree shouid be executed by the attach- 
ment of the money ia the hands of the Oficial Assignee. Tn December 1900, 


plaintiff applied by summons in his swt against the insolvent for an order that 
the Official Assignee Should pay ovcr that "ones 

Held, that plaintiff was not entitled to the order. ‘The decree, as a mortgage 
decree directing the sale ot the chattcls, including the debt in qnestion, was void 
and inoperative as against the Uthcial Assigneo inasmuch as the whole right, 
title aud interest of the defendant devolved by ope! 
Assignee dming the pendency of the s 
Nor was the position of the Official 4 
pendens. ‘he party seeking to bind him by the result of the suit (pending which 
tho interest in its subject-matter had devolved upon the Official Assignee by 
operation of law) should have applica under section 372 of the Code of Civil 


ion of law upon the Official 


and betore the decree had been passed. 
c ot hs 


signee affected by the docti 


Procedure to have him joined a» a party to the soif, MMe v. Budh Singh 
Dudlui ia (1L.R., 18 Cale., 12), rcter ed to. 

Whore a debtor has assigned a debt, notice by the assignee to the person 
owmg the debt will take it ont of the order or disposition of the debtor. 

Per Sie Annouy Wirra, O J.—A chose in action if itis a debt due to the 
insolvent in lns 
as contained in 


ado o1 busmess, comes within the words * goods and chattels” 
ction 23 of the Indian Insolvent Del 
Pe; Buasitvam AYYANGAR, 


tors’ Act. 


-The mstiumcut only created a charge or 


hypothecation in plaintift’s favum, but a charge-holder is as much the substantial 
owner of and has as substantial an interest in the goods and chattels as a mort- 
gagee thercof, and if exther allow» the mortgagor or the person creating the charge 
the 
ropuied owner and to his bemg enabled to command ercdit thereby, he will be 


to remain in possession, under circumstances which will Icad to his being 


ostopped from asserting his substantial iutercs: o owne ship iu tie property as 
against the Official Assignee. A debt is taken out of the order and disposttion of 
an solvent if a suit be brought (o cuforce a charge upon the debi mior to his 
adjudication. 

Surr ou a mortgago-bond. The facts necessary for the yu poses 
of this roport are fully set out in the judgments. Plaintiff applied 
that a sum of Rs. 4.000 in the hands of the Official Assignee to 
the credit of the defendant, an insolvent debtor, might be paid out 
to him. The application was dismissed. 

Plaintiff preferred this appeal. 

V. Krishnasami Ayyar, for appellant, contended that the debt 
was not in the order or disposition of the insolvent, The latter 
was not in possession with the plaintiff's consent. Even assuming 
the instrument of March 1897 to be an assignment by way of 
mortgage and not a mere charge, plaintiff could reduce it into 
possession by giving notice. The basis of the doctrine of reputed ' 
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ownership is the laches of tho trae owncr in permitting the chattel 
to remain in tho possession of the debtor (Belcher v. Ucllamy(1)). 
A mero verbal mention of an assignment was hold to be sufficient 
to take a policy of assurance out of the reputed ownership of tho 
assured in Allison v. Cluchester(2). See also In re Wright(3). 
Tle contended that plaintiff was neither a legal or an equitable 
moitgageo; but was meacly a charge-holde aud as such had no 
right to demand possession ot the chattel; consequently, thoro 
was no laches on his part m permitting the insolvent to romain in 
possession. The case was different io that m which a mortgagee 
has tho right to possession 1m law, but permits the debtor to romam 
in posession In contiat He ictard to Zn re Scanan(4), In 
1 Hunt, Monnt, & Co v. Bholayu Mangu (5), In the metter of 
C. M. J. Donaghu(o), Milr x Budh Singh Dudhwia(7), and 
contended that it was not necessary for the Official Assignee to be 
made a party where the action is i po sonam, 

The Offi Assignee (Mi J. G Kernan), m peison, contended 
that tho Uomt had no power to make an order against him unless 
as catitled to the 
prota tion gen hy Courts to receiveas, and ated J Kahn v Alle 
Mahomed Hoep Tne (8), Mahommed Zohwudden v. Mabommed 
Neorouddeen(9), also Prout v. Giegory(10), Spence v Coleman(11), 
Danson v. Mulloy(12). Under the provisions of the Civil Procedure 
Code, section, 372, the plamtiff should havo had tho Official 
Assignee added as a party to his suit The words “true owner” 
which occur in the Bankruptcy Acts, and in section 23 ot 11 & 12 
Viet, eap. XXI, have been held to include a creditor having a 
legal or equitable charge upon goods left by their consent in the 
order or disposition of a Bankrupt—see Ryall v. Rowlcs(13), Joy v. 
Compieli(14) ‘The plamtiff's document should be constiued as a 
contract to assign, Collyer v. Zseres(15), aud did not create a hen 
on the money. 


in a suit to which he was a party and that he v 
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() ILR, 18 Cale, 13 (5) ILR, 16 Bom, 577 
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(11) [1901] 2 K B., 199 (12) H. Rep, 1C L, 207. 
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V Kishnasam Ayyur, in reply, contended that thcie was 
no hs pendens with regard to chattels, and that the doctiino only 
applied to immoveable property or to chattel interests in land. 
Le referred to Wigiam v. Buchley(1), but submitted that it was 
doubtful whether that decision applied iu India having regard to 
section 276 ot the Code 

The Court delivered the following judgments : — 

Sir Arwotp Waur, CJ.—This is au appeal from an order 
of Boddam, J., dismissing an application by a judgment-creditor 
of an insolvent for an order that a sum of Rs 3,100 in tho hands 
of the Official Assignee should be paid by the Official Assignee to 
the judgment-creditor (the appellant) 

A preliminary objection was taken by the Official Assignee 
that no appeal lay from tho order ot the learned Judge. I think 
the order is a “Judgment ” within the meaning of article 15 of 
the Letters Patent and that the preliminary objection should be 
overruled. 

The facts are these By an instrument, dated March 13th, 1897, 
one C. Dhashyam Ayyangar, who was afterwards adjudged an 
insolvent, in consideration of a sum of Rs. 5,600 found due from 
lum to the appellant on a settlement of accounts, covenanted to 
repay this sum to the appellant in quaiteily mstalments and 
mortgaged to the appellant his stock-in-trade and all outstandings 
and moneys then due and owing and thereafter to become due and 
payable to the mortgagor. The deed also provided that so long 
as the principal and interest remained unpaid the mortgagee 
should be permitted to inspect the books of account and other 
stock and effects and property of the mortgagor Tho mortgagor 
remained in possession 

On July 25th, 1899, the appellant brought a suit (148 of 1899) 
against Bhashyam Ayyangar on his mortgage-decd In August 
1899, upon an ez-jaife application by the appellant, an order by 
way of injunction was made in the suit restraining the mortgagor 
frora disposing of the stock-in-trade and outstandings and debts 
payable to him. This injunction was afterwards dissolved. In 
the same month the appellant gave notico to Mr. Nelson, who was 
indebted to the mortgagor in the sum of Rs. 4,000 that he, the 
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appellant, claimed this sum under the mortgago as an outstanding 
due to the mortgagor 

On September 16th, 1899, C. Bhashyam Ayyangar was 
adudged an insolvent and the usual vesting order was made. 

On October 31st, 1899, the appellant obtained a decree in his 
suit by which the insolvent was directed to pay to him the 
principal and interest due under the mortgage-deed, and in default 
of payment before January 31st, 1900, the mortgaged premises 
were ordered to be sold. 

On February 6th, 1900, the sum of Rs. 3,400 referred to above 
was paid to the Official Assignee by Mr. Nelson, being a sum 
which had become due to the insolvent for goods supplied by bim 
to Mr. Nelson as Principal of the Law Collego prior to Bhashyam 
Ay yangar's insolvency. 

On September 25th. 1100, an order was made in Nuit No. 143 of 
1899 directing that the decree should be executed by the attach- 
ment of the Rs. 4,000 in the hauds of the Official Assignee, On 
December Tth, the appellant applied by snmmons in Suit No. 143 
of 1599 for an order that the Oficial Assignee should pay over to 
declined. 
to mahe the order. 1 think he was right. 1 do not agree with 


the appellant this sum of Re 3,100. The learued Judg 


the view of the learned Judge that the case came within section 
Aet, At the time of the insolvency the 
propeity in, and the possession of, the articles of [umiture sold 
I the insolvent to Mr. Nelson had passed to Mr. Nelson. No 
«question of reputed ownership, therefore, arises with reference to 


23 of the Insolvency 


the actual goods, The question of reputed ownership arises in 
connection with the debt due from Mr. Nelson to the msolvent, 
It would seem that under the English Baukraptey enactments prior 
to the Act of 1569, all choses in action were deemed to be included 
in the words “goods and chattels (Ryd? v. Rowls(D) The 
English Act of 1869 provided | section 15 ()] that things in action 
other than debts duc to the baukrupt in his trado or business wore 
uot goods and chattels within the meaning of the reputed owner- 
ship section and this provision was re-produced in the Act of 1883. 
Tt seems quite clear that a chose in action, if it is a debt duo to tho 
insolvent in his trado or business comes within the words * goods 
and chattels” as coutained in the Indian Knactments, Section 23 


(1) 1 Ves, 848, 1 W, A TLC, Equ 06. 
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of the Indian Insolvency Act, 1848, is in substantially the same 
ierms as section 125 of the English Act of 1849 (12 & 13 Vict., 
cap. 106) except that, under the English Act, the reputed owner- 
ship section empowered the Court to order that the property 
should be sold and disposed of for the benefit of the creditors 
under the bankruptey, whilst under the Indian enactment 
property to which the reputed ownership section applies is to he 
deemed to he the property of the insolvent and vests in the 
Official Assignee by operation of section 7 of that enactment. 
In this respect the effect of section 7 seems to be the samo as that 
of section 17 of the English Act of 1869 and of sections 20 and 44 
of tho English Act of 1883. 

The doctrine of reputed ownership does not of course apply 
unless there is a real owner distinct from the apparent owner 
(Hamilton y. Beli(1) ; Reynolds v. Bowley(2)). For the purposes of 
the section the “true owne: ” is the person who is entitled to 
determine the appearance of beneficial interest. Lt is not 
necessary that ho should be an assignee in law. An equitable 
mortgagee is the “true owner,” to the extent of his interest 
(Ex parte Union Rank of Manchester(3)). It seems to me that 
the instrumont in question in the present case does nothing more 
than create a charge on future debts in favour of the appellant, 
vhat it doos not amount to an equitable assignment of the debts, 
and that the equitable interest of the appellant in the debt is not 
such us to constitute him the trac owner within the meaning of 
the section. The instrument does not operate as an assignment 
either in law or in equity 1 am not prepared to say, in the 
absence of express authority, that the doctrine of reputed owner- 
ship can apply in the caso of a ^ charge” on future debts such as 
that created by the instrument in question in the present case. In 
my opinion C. Bhashyam Ayyangar was himself the “ true owner " 
of the debt subject to the equities created by the charge in favour 
of tho appellant, and if this be the true view, the doctrine of 
reputed ownership can have no application. Assuming [ am wrong 
in this view the effect of the notice given by the appellant to Mr. 
Nelson has to be considered. It has been established by a long 
series of decision that noties to the person who owes the dobt will 
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Posna- take the caso out of the section [Sce Belcher v. Bellamy(1) ; 
Monnina Allelson v. Chichester(2); Ex parte Union Bunk of Manchester(3) ; 
Sdn In re Seaman(4); Tarlby v. Offinal Receiver(5).] The notice of 
Ayvancar, Course must he an effective notice—that is to say, it must be such 
à a notice as would prevent the party who owes the debt from 
paying any one but the party giving notice 
In the present caso it isin evidence that beforo the adjudication 
a notice was sent on behalf of the appellant to Mr. Nelson that 
the debt was claimed by the appellant. Assuming the appellant 
was the iue owner of the debt and C Bhashyam Ayyangar the 
apparent owner, the legal eftect of this letter was, in my view, to 
take the deht out of the order and disposition of the apparent 
owner before the insolvency. 

But although I do uot agree with the view taken by tho 

learned Judge with reference to the question of roputed ownership, 
T think ho was right in dismissing the application By virtue of 
section 7 of the Act, upon the adjudication and the vesting order 
made thereunder, the right, title and interest of the insolvent in 
and to the debt due from Mr, Nelson to him became vested in the 
OMicial Assignee. Assuming that the effect of the instrament 
of March 13th, 1897. was merely to create a charge and that 
the instrument did not operate as an assignment, either legal 
or equitable (and this, 1 think, is the true view), the right 
which vested in tho Official Assignee was u right to sue for the 
debit. 

After Bhashyam Ayyangar’s interest in the debt became vested 
| in the Official Assignee, the appellant, by virtue of the decree in 
his mortgage suit, acquired the right to have the debt sold. 
Before the debt was sold, the Official Assignee’s chose in action 
wasreduced into possession hy the fact of the payment to him 
by Mr Nelson. In this state of things it seems to me that the 
appellant’s procedure by way of attachment was clearly miscon- 
ceived and that the order for attachment of the debt in the hands 
of the Official Assigneo was ineffective The appellant has the 
rights of a secured creditor in the insolvency of C. Bhashyam 
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Avyangar and he is entitled to enforce these rights if he adopts the 
proper procedure. I express no opinion as to whether he would 
have been ontitled to enforce his rights by execution proceedings 
in the suit in which he obtained his mortgage decree if, after the 
adjudication, he had made the Official Assignee a party to the 
suit. During the pendency of the appellant's suit and before he 
obtained his decree, C. Bhashyam Ayyangar’s interest in the debt 
due to him from Mr. Nelson, subject to the appellant’s equitable 
rights therein, devolvel by operation of law upon the Official 
Assignee. The appellant might have applied under sections 32 
and 372 of the Code of Civil Procedure to have the Official 
Assignee added asa party. Ho did not do so. It seems to me 
that section 372 applies to the devolution of an interest by 
reason of an adjudication in insolvency and a vesting order therc- 
undor, and if the case of Miller v Budh Singh Dudhwria(1) is to 
be regarded as a decision the other way, I think that decision 
is wrong. In Miler v. Lukhimane Debi(2) the attachment was 
before the vesting order. In the present case the order for 
attachment was after the vesting order It has been arguod on 
behalf of the appellant that the Official Assigneo is bound by 
the decree, though not a party to the suit, inasmuch as the 
devolution of interest took place pendente lite. "I'his, in my opinion, 
is clearly not so. In the first place, the subject-matter of the 
suit was not real property In tho socond place, the interest 
devolved by operation of law, and so far as the Official Assignee 
is concerned the devolution was i» snvitum. For the reasons I 
have stated I do not think the appellant is entitled to an order 
for the payment over of this money by virtuo of his so-called 
“ attachment,” and if he is not entitled by virtue of his “ attach- 
ment” there is, so far as I can see, no pr 


ion of law or principle 
of equity which entitles him to the order for which he asked on 
an application made in a suit to which the person who was called 
upon to pay over the money was not a party. 

I think the application was rightly dismissed by the learned 
Judge and that this appeal ought to be dismissed with costs. 
Buasuvax Aivaxcam, J —I am also of the same opinion. 
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Whether section 28 of the Insolvency Act applies to tite case 
or not, depends upon two questions:— 

(i) Who was the “true owner” of the chose in action—viz., 
the debt of Rs 4,000, due to the judgment-debtor, which debt 
among other things is comprised in exhibit A which purports to be 
a mortgage security executed by him to the plaintiff (appellant). 

(ii) Whether in case the plaintiff was the “true owner," the 
said chose in action was with his consent and permission “ in the 
possession, order or disposition ” of the defendant (the judgment- 

debtor) at the time the petition of insolvency was filed by him. 
Inthe decree which was passod in favour of the plaintiff the 
smd mortgage security was treated as a regular mortgage-deed by 
providing for redemption hy the defendant and re-conveyance to 
him by the plaintiff, if the amount decreed were paid on or before 
the dm fixed in dhe deeree. aud ordering a sale of the goods and 
chattels comprised in the schedule. The chose in action now in 
question is assumed to by comprised in the said schedule though 
it is not specifically included in it 
Tf exhibit A eau be construed as an assignment, or transfer 
hy way of mortgage of the debt in question, along with other 
chattels io tho plaintiff, as security for the mortgage debt, (section 
134 of the Transfer of Property Act) or as an agreement to make 
such assignment, the plaintiff would undoubtedly be the “true 
owner,” and the defendant, the “ reputed owner ” of the chattels 
therein comprised, within the meaning of section 28 of the 
Insolvency Act, and tho solution of the second question also ren- 
dored easy by tho fact that before the defendant was adjudicated 
an insolvent, notice of the plaintiff's claim appears to have heen 
duly given by the plaintiff on the 2nd and 5th August 1899 
to Mr. Nelson who owed to the defendant the debt in question. 
If exhibit A wore construed as a. mortgage the plaintiff would be 
the “legal” owner and if it could be construed as entitling him to 
obtain a mortgage, he would he the “ equitable ” owner. Tn regard, 
however, to the debt in ynestion, which did not exist at the time 
when the security was given, hut was a future debt which came 
into existence and became owing before the adjudication of insolv- 
ency, the plaintiff, under either constraction of the instrument, 
can be regarded only as an "equitable mortgagee.” The expres- 
sion “ true owner” hag been definitively settled to apply as much 
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to an«equitable owner as to a legal owner (Ew parte Union Banh 
of Manchester(1) ; Bhavan Muli v. Kavagi Jehangir Jasawala(2)). 

Tf the plaintiff be the true owner, there would be no difficulty 
in regarding the mortgagor in possession, te., the defendant, as 
reputed owner, 

Though exhibit A purports to give the plaintiff a mortgage 
of all the stock-in-trade, existing and future debts, &c., yet there 
are in it no words transferring |to the plaintiff the ownership or 
any interest in the chattels. The ownership and the right to 
possession are fully reserved by the defendant, and the plaintiff is 
only given the right to inspect the defendant’s books of account 
and other stock-in-trade and effects, during the time the security 
is in force. Even in default of payment the creditor is not given 
any right to take possession of the goods and chattels. 

It seems to me that the instrument can bo construed only as 
creating in favour of the plaintiff, a charge or hypothecation with- 
out passing to him “ either an absolute or a special property in the 
subject of the security or any right of possession, but only a right 
of realisation by judicial process in case of non-payment of the 
debt” (Judgment of Lord Holt, in Johnson v. Shappen(8) ; 
Stainbank v. Fenniny(4) ; Stambank v. Shepard(5)). 

In Burlinson v. Hall(6), Day, J., in distinguishing, for the 
purposes of section 25, sub-section 6 of the Judicature Act (1878), 
an absolute “assignment”? by way of mortgage of a debt, from 
a transaction “purporting to be by way of charge only” on the 
dobt, defined a mere “ charge ” as follows (at page 850) :— 

“It is said that the assignment ‘purports to be by way of 
charge only.’ It is said that it is a mere ‘charge.’ I do not 
agree. A ‘charge’ differs altogether from a ‘mortgage.’ By a 
charge, the title is not transferred, but the person creating the 
charge merely says that out of a particular fund he will discharge 
a particular debt. But a charge differs from an ‘assignment.’ A 
charge ona debt confers rights on the person to whom the charge 
is given, to have it enforced by assignment—not by action against 
the debtor, but by proceeding against the person who created the 


(1) LB, 12 Eq, 354 (2) ILR, 2 Bom, 542 at p 546, 
(3) 2d Raym , 982 G) 11 C B, 61 , 15 Jur, 1082, 
(5) 17 Jur, 1082, (6) LR., 12Q BD., 347 stp. 850, 
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chargo, to assign the debt.” This was fully concurred in byfA.L. 
Smith, J. (per Lord Hatherly, L.C., in Tennant v. Trenchard(1). 

Ti will be scen that even a mere charge or hypothecation is 
treated as an “ equitable assignment” under the English Law 
(Fisher on * Mortgages,’ 5th odition, paragraph 225). It may be 
that under the Indian procedure the proceedings against the person 
who created the charge should be not to enforce assignment of the 
debt, but for sale of the dobt as a chattel. Butthat really comes to 
an involuntary assignment by the person who created the charge. 
In a case arising under the Indian Insolvency Act (11 & 12 Vict., 

cap. 21) I prefer to be guided by English cases rather than by 
deductions to be drawn from the Indian Code of Civil Procedure. 
During the argument of this appeal, I was under the impression 
that in the case of a mero charge, the charge-holder is not the trae 
owner, bui that the person who created the charge continues to be 
the true owner, that he cannot therefore be regarded as the reputed 
owner and that the section therefore would be inapplicable. But 
on further reflection I have come to the conclusion that in section 
23 the expression “true owner ” standing in antithesis to “ reputed 
owner” in the same section, is not used in any technical sense, 
but in its tae and popular sense as indicating the person who for 
all practical purposes js the real and substantial owner of the 
goods and chattels, / e, the person haying the real and substantial 
intorest in them, whether in the eye of law or of equity, the person 
creating the chargo who technically continues to be full owner or 
the mortgagor, as the vase may le, being entitled merely to the 
difference if any between the full price of the goods and chattels, 
and the amount charged thereon in favour of the creditor. A 
charge-holder is as much the substantial owner of and has as 
substantial an interest in the goods and chattels as the mortgagee 
thereof and if either of them allows the mortgagor or the person 
creating the charge io remain in possession of the goods and chat- 
tels, under circumstances which will lead to his being “reputed” 
as owner and to his being enabled to command credit thereby, he 
will be estopped from asserting his substantial interest or ownership 
in the property as against the Official Assignee. 
This being the principlo underlying section 23 of the Insolvency 
‘Act it can make no difference whether the person allowing the 


Ch. App, 597 at pp, 543 and 544, 
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goods ind chattels to remain in the possession, order or disposition” 
of the person adjudged an insolvent, is a mere charge-holder, or a 
mortgagee or absolute and full owner In Ev parte Union Bank 
ef Manchester(1) already referred to, Sir James Bacon, C.J., 
oxplains the policy of the “order and disposition " clause in the 
Insolvency law as follows:—(page 357) “The ‘order and 
disposition’ clause has been frequently objected to and repro- 
bated, yot from the commencement of Bankruptcy law it has been 
maintained as a principle that property suffered to remain m the 
visible possession“of a bankrupt is divisible among his creditors, 
and so the law is now. I had at first doubts whether the equitable 
mortgagee in this case was the {rac owner; but my doubts have 
been removed by the series of decisions quoted by Mr. De Gex 
in which the mortgagee has been held to be the true owner.” 
Kennedy, J., as Commissioner in Insolvency in In re Murray(2) 
dealing with the order and disposition clause in connection with 
goods pledged by the insolvent and re-delivered to him on 
commission sale, made the following significant observation as to 
the principle of that clause, (at pago-63) “ I believe it to bo 
impossible and against the spirit of the Act, by any conveyancing 
device to give a lien for money advanced upon goods previously the 
property of the bankrupt and returned to or permitted to remain 
with him. The power of so borrowing money would be much 
more dangerous than that of raising money by sales at an 
undervalue equivalent to the amount which would be advanced on 
pledge.” 

** Where a mortgagor, is by the mortgago-deed entitled to 
remain in possession till demand, it has been held he is in 
possession with the consent of the true owner—the mortgagee 
(Freshney v. Carrwk(3)). It was formerly held in some cases that 
when the mortgagee has covenanted to allow the mortgagor to 
remain in possession, the ‘ order and disposition’ clause did not 
apply ; but these cases cannot now be relied on (Ashton v. Black- 
shaw(4) ; Ew parte Homan(5); Ex parte Hardmg(6)). Where 
there is a mortgage of chattels with a proviso for quiet enjoyment 
by the mortgagor till default, or where the mortgagor takes under 


(1) LR, 12 Eq, 854. (2) LL.B., 8 Calo, 58 at p. 63, 
(8) 1H. & N., 658. (4) LR, 9 Eq., 510. 
(5) I,R,, 12 Eq., 608. (8) L.R., 15 Eq , 228. 
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the mortgage-decd an interest in the chattel doterminable upon 
his default in payment, and on notice from the mortgagee, the 
mortgagor, no doubt, is in a sense the true owner, 88 the 
mortgagee cannot until the term of interest of the mortgagor is 
determined, bring trover (Fenn v. Butleston(1)), and if the 
mortgagee seizes the chattels without due notice of payment, the 
mortgagor can bring trespass against him (Brier ly v. Kendall(2)). 
But within the ‘ reputed ownership’ clause in the Bankruptey law, 
it has been held that in these cases the mortgagor is not the true 
owner, ‘on the ground that such interest of the bankrupt was 
really illusory, and substantially, if not technically, permissive, 
that the law will not allow a mortgagor of chattels to stay in 
possession and 80 evade the rule and that where the mortgagee 
can enter into possession by giving a short notice or (as it was put 
by Mr Justice Willes) where the mortgagee vonsents to put 
himself in a position in which ho has no immediate nght to the 
possession of the goods, they are in reality in the possession of the 
mortgagor with the consent of the true owner (Spachman v. 
Miller(3)). So far as the general creditors are concerned, tho 
mortgagor in euch a case, has the reputation of absolute ownership, 
though as between himself and tho mortgages, he has areal though 
limited interest.” Robbins on ‘ Mortgages ’—page 185. 

TI have not been able to find any English case in which the 
qnostion of ‘ reputed ownership ? presented itself for consideration, 
in connection with a mere charge or hypothecation of a chose in 
action or other chattels, as distinguished from an assignment 
thereof by way of mortgage. But having regard to the author- 
ities above quoted and the policy of the “ order and disposition ” 
clause, it scems to mo that no distinction can be made between the 
two classes of cases. A mero charge or hypothecation being 
regarded under the English equity jurisprudence as an “ equitable 
assignment,” it must be held that the decision of Sir James Bacon, 
OJ.,in Bo pute Union Bank of Manchester(4) ebove quoted, is 
applicable asmuch to a mere charge or hypothecation of a choso in 
action, as to an equitable mortgage by a deposit, with a banker, of 
a certificate of shares iu a jomt stock gas company. 


(D) 7 xh, 152. (2) 17 QB. 937 
(3) ZC BNS, 050 (f) LR, 12 Eu, 364 
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Tu In the Matter of Ambrose Summers(1), Mr Justico Sale, as 
Commissioner in Insolvenoy, gave effect, as against the Official 
Assignee, to a lettor of lien over stock-in-trade, &o , given by an 
insolvent to his creditor by way of collateral security for a promis- 
sory-note and for future advanoos The insolvent also undertook 
by his letter to execute, whenever called upon by his creditor to 
do so, an assignment of all his business with such conditions as 
the creditor might require The lottor was written on the 31st 
December 1889, and in July 1895 the creditor called upon 
the insolvent to execute an assignment by way of mortgage of 
the whole of his business, stock-in-trade, &c. But the insolvent, 
though he approved of the draft morigage-deed, subsequently 
refused to exeoute it. On 2lst August 1895, the attorneys 
of the creditor served a notice on the insolvent, demanding 
possession on behalf of the creditor, which was refused. They 
then attempted to take physical possession, but failed, and on 
the next day, 22nd August 1895, the insolvent filed his petition 
and the Official Assignee took possession of the sale-proceeds 
of the insolvent’s stock-in-trade, &e. Upon these facts, Justice 
Sale held that the letter “ must be regarded in the first 
place as a letter of hopothecation, whereby the insolvent pledged 
to the bank the then existing assets of his business as collateral 
security for the debt then due to the bank and for any future 
advances the bank might make to the insolvent. Accordingly 
on the authority of Ex parte North Western Bank(2) the letter 
created an equitable charge on such assets in favour of the bank.” 
He therefore held that the bank was entitled to preferential 
payment of “so much of the funds in the hands of the Official 
Assignee as can be shown to ropresent assets of tho insolvent's 
business, which were in existence at the date of the letter of 
hypothecation.” The ground of decision, which is not expressly 
stated, does not seem to be that the case so far as it related to the 
charge on the assets which were in existence at the date of the 

, hypothocation, was outside the **reputed ownership " clause. I 


gather from the observation (at page 600) as to the attempts mado ` 


by the bank to take possession, that the ground of decision was 
that the bank “did enough to show that the business or stock-in- 
trade of the insolvent was not in the order or disposition of the 
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insolvent at the date of his insolvency, with the permission and 
consent of the bank." As regards the agreement contained in the 
letter, to execute an assignment of future business, Justice Sale 
held that it was invalid, as against the Official Assignee, as an act 
of bankruptcy within the meaning of section 9 of the Insolvency 
Act. 

In my opinion, therefore, the plaintiff was the true owner of 
the debt due to the defendant from Mr. Nelson The point now 
to be considered is whethor, before the defendant was adjudged 
an insolvent, it was taken out of his order and disposition by the 
plaintiff, the trae owner. This question 1s concluded in favour of 
the plaintiff by the decision of the House of Lords in Tatlby v. 
Oficial Recewei(1), In that case, by a mortgage dated 18th May 
1879, Izor assigned for valuablo consideration, to the predecessors 
in title of the appellant, his stock-in-trade and all the book debts 
owing or which might, during the continuance of the security, 
becomo due or owing to the said mortgagor. In the months of 

October and November 1884, Izor supplied a firm of Wilson 
Brothers & Co., upon credit, with goods to the value of €10-7-11. 
The appellant gave notice of the assignment to that firm and 
received payment of the amount io himself. Sometime after the 
date of tho notice, Izor was adjudged bankrupt and the respondent 
who was trustee of the estate, sued the appellant for repayment 
of the amount received by him from Wilson Brothers & Co. 
The amount due by them to the insolvent, being a chose in action, 
did not come within the scope of the Bills of Sale Act and though 
iš was not in existence at the date of the assignment, was capable 
of being the subject of present assignment in equity. Lord Watson 
(at page 534) held that “in the caso of book debts as in the cases 
of choses in action generally, intimation of the assignee’s right 
must be made to the debtor, or obligeo in order to make it complete. 
That is the only possession which he can attain so long as the debt 
is unpaid and is sufficient to take it out of the order and disposition 
of the assignor. In this case the appellant’s right if otherwise valid, 
was, in any question with the respondent duly perfected by the 
notice to Wilson Brothers & Co. before Izor became a bankrupt," 

Such notice, appearing to have heen given in this case to Mr. 
Nelson, before the defendant was adjudged an insolvent, the debt 


(I) LR, 13 App Cas, 528. 
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was not in the possession, order or dispossession of the insolvent 
at the time of the vesting order. 

Even in the view that there was a mere charge upon the debt as 
distinguished from an assignment of the same by way of mortgage, 
it is taken out of his order and disposition, 1f not by the alleged 
notice to Mr. Nelson, at any rate by the suit which was brought 
against the defendant to enforce the charge prior to his being 
adjudicated an insolvent (per Day, J, in Burlinson v. Hali(1) 
already referred to). 

If the plaintiff otherwise had a valid charge on the debt in 
question, it is not extinguished by section 23 of the Act and under 
section 7 it would have vosted in the Official Assignee, subject to 
the plaintiff’s charge. 

The question which has now to be considered is whether the 
decree which the plaintiff obtained against the defendant, subse- 
quent to his adjudication as an insolvent, enforcing the charge by 
directing a sale, is binding upon the Official Assigneo and if so, 
whether he can be ordered in proceedings in execution of that 
decree to pay to tho plaintiff the amount of Rs. 4,000, which was 
paid by Mr, Nelson into the hands of the Official Assignee, not- 
withstanding the notice which, it is alleged, was given to him by 
the plaintiff, prior to tho adjudication of the defendant as an 
insolvent. 

The decree, in so far as it isa mere money decreo, is perfectly 
valid against the insolvent and I agree with the decision of the 
Caloutta High Court (in Miller v. Budh Singh Dudhw w(2) followed 
in Chandmull v. Ranee Soondery Dossee(3)) that in an action purely 
* in personam? against the insolvent, whether he was adjudged an 
insolvent prior to the institution or during the pondency of 
the suit, the Official Assignee need not be made a defendant 
either in addition to or in lieu of the insolvent, that in fact it is 
wrong to do so and that section 372 of the Civil Procedure Code 
is applicable only to the case of an assignment of an interest in the 
subject-matter of the suit during the pendency of the suit. If the 
attachment which was made of the debt due from Mr Nelson is 
to be regarded, as an attachment mado in execution of the first 
part of the decree as a mere money decree, it has necessarily to be 
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released from attachment (ander section 280 of Civil Procedure 
Code) by reason that the vesting order was prior to such attach- 
mont, Further, if, as tho plaintiff says, he has a charge upon 


. the debt. section 99 of the Transfer of Property Act, or at any 


rate the principle therein involved, is a bar to his bringing the 
debt to sale in execution of his decree as a mere money decree and 
he can bring it to sale only in enforcement of his charge thereon 

Tho decree, as a mortgage decree directing the sale of the 
chattels, including the debt in question, is void and inoperative as 
against tho Official Assignee, inasmuch as the whole right, title 
and interest of the defendant therein devolved by operation of low 
upon tho Official Assigueo during the pendency of the suit and 
before the deoree was passed. Unless therefore the doctrine of 
* Hs pendens? is applicable when chattels personal form the subject- 
matter of the suit and to cases of assignment by operation of law, 
the decree against the insolvent enforcing the mortgage or charge 
by an order for sale, can be no more binding upon the Official 
Assignee or be capable of being executed against him, than ıt 
would have been if the defendant had been adjudged an insolvent 
prior to tho suit and the suit had been brought against him and 
him alone subsequent thereto and the decree obtained. If the 
doctrine of Hs pendens be applicable to the case, the decree can of 
course be executed against the Official Assignee in the same manner 
as against the judgment-debtor himself (section 333 of the Civil 
Procedure Code); and the fact that the Official Assignee received 
payment of the debt from Mr. Nelon, will make no difference 
and he can be directed in execution of the mortgage-portion of the 
decree to pay over the amount to the decree-holder (section 277, 
Civil Procedure Code) just as the judgment-debtor himself can be 
so ordered, if he had received such payment fiom Mr. Nelson. 

The decision of the Court of Appeal in Wigram v. Buckley(1) 
is a direct authority that the doctrine of lis pendens does not apply 
to personal property ‘other than chattel interests in land’ The 
decision of the Master of Rolls in Wool v, Surr(2) is an equally 
direct authority on the other question that where a mortgagor 
becomes bankrupt pending the suit, the trustee in hankruptoy is 
not bound by a decree for foreclosure, in hisabsenee. (Robbins— 
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* Mortgagos, pago 1012; Fisher— Mortgages,’ 5th edition, con- 
cluding portion of paragraph 1651 ) 

The principle of the decision iu Wood v. Suri(1) is that the 
Official Assignee being one appointed ‘in inwuum' and not a 
‘voluntary purchaser’ as in the caso of a transfer by act of parties 
or by an ‘involuntary sale’ in execution of a decreo, the doctrine of 
lis pendens cannot affect him and the party seeking to bind him 
(the Official Assignee) by the result of the suit, pending which the 
interest of its subject-matter has devolved on him by operation of 
law, ought to take proceedings to join him as a party to the suit 
(under section 872 of the Civil Procedure Code) and obtain the 
decree against him. 

A charge or mortgage created by the insolvent, prior to his 
adjudication as an insolvent, may, under the bankruptcy law, be 
void against the Official Assignee though, under the general law, 
it may be binding on the insolvent himself. A decree, therefore, 
purporting to enforce such charge or mortgage will bind the 
Official Assignee only if it was passed in a proceeding between the 
secured creditor and the Official Assignee, in which the validity of 
that charge or mortgage, as against the Official Assignee, was 
adjudged. 

The learned Judge was therefore right in dismissing the 
plaintiff's application and I agree that this appeal should be 
dismissed with costs. 


(1) 19 Beay , 551 
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Certain land had been cnfranchised m favo of v linda widow as personal 

imam land Tha widow executed ^ lease in respect of 1t m fwour of the defend- 

anis, ‘Ihe .eversioners of the widow sold the land to plaintiff, who, after the 1 

widow's death, sued to recover posscasion obit fiom the lessees, on the ground i 

that their lease was not vilid as agamst the reversioners nor as against plaintiff d 

ns thon vendie [ 

Held, that the pluntiff had shown no title 

n Suir to recover land. Sinamma, a Hindu widow, had leased 
the land in question in the appeal to defendants Nos 5, 6, 7 and 
24, Defendants Nos. 1 and 2 were the reversioners of Sinamma 
-and plaintiff had purchased the land from them. Neither these 
nor defendants Nos. 3 and 4 defended the suit. Sinamma died, 
whereupon plaintiff, as vendeo of the reversioners, brought this 
suit, contending that the lease by Smamma was not binding on 
the reversioners, nor, consequently, on him Defendants Nos. 8 to 
28, who occupied a portion of the land, entered into a compromise 
with plaintiff, and a decree was passed as against them in terms 
of it. The Munsif also decreed against defendants Nos 1 to 4. 
As against defendants Nos 5, 6, 7 and 24, however, he dismissed 
the suit. The land occupied by these defendants had onginally 
been personal imam land, and had been enfranchised in the name 
of Sinamma, after the death of her husband. Their defence was 
, that by the enfranchisement of the property in her name, 
Yy Sinamma became the absolute owner of ıt and could ahenate it as 4 


ang * Second Appoal No 001 of 1900 agemst the decree of G. W, Elphinstone, 
Acting District Judge of Culdapah, in Appeal Sut No 7 of 1999, afürmmg the 
deoree of T. A Narasimhachar, District Munsif of Nandalm, m Ouginal Sut 
6.440 of 1807. 
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she pleased; and that therefore the lease made by her to these Bova, Bitoy 
defendants was valid. The Munsif adopted this view, and held Nacarya. 
that Sinamma was competent to make the lease and that plaintiff 

was not entitled to claim possession during its continuance As 

against these defendants therefore he dismissed the suit Plaintiff 

appealed, and (after further findings had been returned by the 

Munsif), the District Judge dismissed the appeal. He said:— 

“ The lands were originally personal inam and were enfranchised 

in the name of Sinamma after her husband's death. The appel- 

lant's vakil admits that the decision in Dharampragada Durgamma 

v. Kadambari Viriazu(l) gives a widow absolute property under 

the grant from Government, but contends that the decision only 

applies to enfranchised service inams, and not to personal inams ; 

and that tho decision in Warayana v. Chengalamma(2) should be 

followed That decision however also applied to a service inam, 

and has been overiuled by the later case. I am however of 

opinion that the ruling iu this latter case applies equally to 

personal inams, and that the enfranchisement in the name of 

the widow conferred an absolute title on her. The appeal is 
accordingly dismissed with costs.” 

Plaintiff preferred this second appeal. 

Ramachandra Rao Suheb for appellant. 

Seshagir Ayyur for respondents Nos. 3 and 4. 

Jupemenr —The plaintiff sues to recover land in the posses- 
sion of the defendants on the strength of his purchase from the 
reversioners of a Hindu widow in whose favour the land was 
enfranchised as a personalinam. The District Judge dismissed 
the suit on the authority of Dharanipragada Durgamma v. 
Kadambart Virrasu(1) considering that the same principle would 
apply to a personal inam as to a service inam We do not 
think, however, that the cases are parallel. When a servico 
inam is enfranchised the reversionary interest of Government is 
given up, but when a personal inam is enfranchised the rever- 
sionary right of Government is expressly reserved under the rules 
of the Inam Settlement. The plaintiff does not produce the 
inam title-deed or show that the grant in this case was made 
on terms other than those sanctioned by the general rules, 


(1) TLR 21 Mad, 47. (2) LL.B., 10 Mad , 1 
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Suma Nimu the reason no doubt being that there is no variation. The 


plaintiff in fact comes into Court without any title, his vendor 


tho reversioner, having none. 
The second appeal therefore fails and it is dismissed with costs. 


APPELLATE CIVIL. 


Before Mr. Justice Davies and Mr. Justice Bhashyam Ayyangar. 


In Appeal against Order No. 44 of 1901 :— 


NATESA AYYAR (Perrrioncer—First APPRLLANT'S REPRESENTATIVE 
IN APPEAL No. 135 or 1896 AND SUPPLEMENTAL Fovarm DErENDANI 
1x Ortaran Surr No. 15 or 1895), APPELLANT. 


v. 


ANNASAMI AYYAR AND OTIIERS (CoUNTER-PETITIONERS AND 
TLAINTIFTS), RESPONDENTS.” 


In Appeal against Order No. 63 of 1901 :— 


NATESA AYYAR (ParrrioxgR —DEEENDANT'S REPRESENTATIVA), 
APPELLANT, 


v. 
ANNASAMI AYYAR (CouxTER-PETITIONER), RzsPONDENT.] 


Practice Decree an.arding cost» a» against tuo dejendante— Payment by one defend 
nt — Appeal by both defendants jorntly to High Court against deci ee-—Decense 
of defendant who paid dumy pendency of appeal—Prosecutron of appeal on 
Iclalf of survivor alone—Reversal of decree by High Couit—Claun by legal 


reeventative oj deceased defendant for restilulvon of amount pai as cost 


A decre was obtained in a District Court against two defendants, hy which 
thoy were ordered to deliver up cortan property and to pay the costs of the suit. 
These costs were in fact paid by the first defendant, An appeal was preferred 
by both defendants jomtly to the High Court, but the fusi defendant died while 
it was pending ‘The legal representative of the deceased defendant was not 
Drought on the record, and when the appeal came on for hearing 16 was proceeded 
with by the second defendant on his own behalf, The resnlt was that the High 
Court reversed the deciee of the District Court, bni the Tigh Comit dooroe 100ited 
that the appeal hod been prosconied on behalf of tlie saving defendant alone, 


* Civil Miscellanoous Appeals Nos. 14 and t 63 of 1901 against the orders of 
H. G. Joseph, District Judge of Triclimopoly, ın Execution Potitions No. 536 
of 1900 and No. 58 of 1901, respectively, in the matter of Original Suit No. 15 af 
1805. 
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Tho son and legal representative of the mst defendant now presented a petition 
in execution and claimed that the whole decree of the District Comt bad been 
iovorsed and that in consequence he was entitled to restitution of the costs 
which bad becn realised by the plaiutsffs (counter-petitioncrs), fiom the 
deccased first defendant : 

Ha, that as 1t was expressly recited in the High Court deorce that the appeal 
had been prosecuted on behalf of the surviving defendant alono, the deciee must 
be construed as limited to Ins interests. And that the decree of the Origmal 
Court must be rogarded as still in forco against the fist defendant ; and his hoir, 
the petitioner, was, thercfore, not entitled to restitution of the costs lovicd fom 
his father under that decree until ho had successfully prosecuted the appeal of 
his father which was still ponding. 

ArPLIGATION for execution. Petitioner was the son and legal 
representative of one Ramasami Ayyar, deceased, who had been 
first defendant in a suit in the District Cowt of Trichinopoly 
(Original Suit No. 15 of 1895) in which there was one other defend- 
ant. The plaintiffs in that suit obtained a decree, under which 
both defendants were directed to deliver up possession of the pro- 
perty of a temple, and to pay Rs, 332-5-0 as costs. These costs 
were paid by first defendant alone. The defendants appealed 
jointly to the High Court (in Appeal No. 185 of 1896) but whilst 
the appeal was pending, first defendant died. The appeal was 
prosecuted by the second defendant alone, the legal representative 
of the first defendant not being brought on the record. In the 
result, the High Court reversed the decree of the District Court 
and dismissed the suit, the appellate decree reciting that the 
appeal had been prosecuted on behalf of the second defendant 
(the survivor) alone. Petitioner now claimed that the plaintiffs 
in the suit were liable to refund to him, as the representative of 
the deceased first defendant, the amount levied by them from the 
first defendant as costs. The District Judge passed an order to 
the effect that the application should be made to the High Court. 

Against that order the petitioner preferred this appeal. 

V. Krishnasomi Ayyar for appellant. 

Sundara Ayyar and T. S. Natesa Sastri for respondents. 

Junement.—The Appeal No. 135 of 1896 on this Court's file 
was preferred jointly by the first and sccond defendants, against 
both of whom the decree appealed against was passed. During 
the pendency of the appeal one of the appellants, namely, the 
first defendant died, and without his legal representative being 
brought on the record the appeal came on for hearing, Mr. 
Sankara Nayar, as the surviving appellant’s vakil, then represented 
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to the Court that he was prepared to go on with the appeal on 
behalf of the survivor; and the appeal was accordingly heard, 
with the result that the decree appealed against was reversed and 
the suit dismissed with costs throughout. 

It 1s contended by the petitioner, the appellant before us, who 
is the son and legal representative of the deceased first defendant, 
that in the appeal prosceuted by the second defendant alone, the 
whole decree was reversed and the suit as against both the defend- 
ants was dismissed and that consequently the petitioner, as the legal 
representative of the first defendant, is entitled to restitution of the 
amount of costs realized by the plaintiffs against tho first defend- 
ant only in execution of the original decree that was reversed in 
appeal Weare nnable to accept the construction placed by the 
petitioner’s vakil on the decree of this Court It is expressly 
recited in that decree that the appeal was prosecuted only on 
behalf of the surviving defendant and we must therefore construe 
the decree as limited to his interests only. It would be unreason- 
able to construe the decree as being intended to onuro for the 
benefit of the first defendant also, and to consider that the decree 
appealed against was reversed in favour of his representative. 

According to our construction of the appellate decree the decree 
of the Original Court must be regarded as still in force as against 
the first defendant and his heir, the petitioner, is therefore not 
entitled to restitution of the costs levied from his father under that 
decree until he successfully prosecutes the still pending appeal of 
his father. The petitioner being a minc., the law of limitation will 
be no ha to his taking the necessary steps towards that end. 
These appeals arc therofore dismissed, but in the circumstances of 
the case we make no order as to the costs of the appeals. 


MADRAS SERIES. 


VOL. XXV.] 


APPELLATE CIVIL. 


1 Before Mr. Justice Davies and Mr. Justice Moore 
[ 
[ KARUPPA GOUNDAN (Prarrirr), APPELLANT, 1901 
October 18. 
v x. 
KUMARASAMI GOUNDAN anp ormzrs (Derenpants Nos 1 ro 5), 
RzsroNDENTS.* 
Fhndu Law — Sudras—Illegitsmate son—Claim to partition of pioperiy of father’s 
| brother's sons—Marntarnadslaty 
An illegitimate son claimed to be entitled to a share m the poparty of lus 
father’s brother’s sons 
Held, that he was not so entitled , and that the principle laid down in Raja 
Jogendra Bhupats Huri, Chundun Mahapatra v Wityanund Mansngh, (UR, 17 
i I A,128, ILR, 18Cale., 151)—where ıt was held that an illegitimate son 1$ a 
| co-parcener of his father's legitimate son—should not be extended to the case of 
other collateral hons, haying iegard to the rolings in Kiishnayyan v Muttusami, 
| (LL R,7 Mad, 407), Ranop v Kandon, (IL R,$ Mad, 557), and Parvathi v 
| Tlarkmalas, (1L R , 10 Mad., 334) 
| 
| 


Shome Shankar Rajendra Varer: v. Rayesar Swams Jangam, (I L,R , 21 AIL, 99) 
appoved 


Surr for partition. Plaintiff alleged that his father and the father 
1 of defendants Nos. 1 to 4 were brothers, and claimed partition of 

the family property. Defendant No. 5 was the son of defendant 

No 2 and had been formally added The defence was that plain- 

tiff was not the legitimate son and legal heir of his father, but 

was an illegitimate son by a woman who had been previously 
i married and had been kept by plaintiff's father as a concubine ; and 
1 that plaintiff was not entitled to a share of the family property 
under the Hindu Law The Munsif dismissed the suit on the 
ground that all the co-parceneis had not been made parties to it; 
and both the Munsif and the Subordinate Judge found tha& plam- 
tiff was the illegitimate son of his father, his mother being a concu- 
bine who had been continuously kept by his father, and was un- 
married. On the question of the rights of an illegitimate son to 
the property under the Hindu Law the Subordinate Judge said :— 
** Assuming for sake of argument that plaintiff's father and first 
defendant’s father were undivided, plaintiff cannot still succeed in 
this suit. It has been held by their Lordships of the Madras 


* Second Appeal No. 612 of 1909 against the decree of W, Gopalachanar, 
Subordinate Judge of Bellary and Salem, m Appeal Suit No. 209 of 1896, affirming 
the decree of V K, Deskachamar, District Munmf of Namakal, m Original Suit 
No, 618 of 1895. 
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Kanveea High Court that the illegitimate son of a Sudra is not entitled to 
GoUNPAN take the undivided interest of his father, and that he cannot 
claim partition as against the undivided brother of such father or 
* the sons of such brother, Krishnayyan v. Muttusami(1). In Ranji 
v. Kandoji(2), it was again held that such an illegitimate son is 
entitled only to maintenance and'nota share. This decision was 
followed in Parvathi v. Thirumalai(3). It was observed that tho | 
illegitimate son is nota co-pareenor with his father’s undivided — , 
brother or with the sons of his such brother, (that is the present 
case) and that he cannot demand a partition of ancestral property : 
and the aforesaid. decisions were also approved in Thangam Pillar 
v. Suppa Pillai(4). Plaintiff is not entitled to claim any share.” 
He confirmed the decree of the lower Court dismissing the suit. 

Plaintiff preferred this second appeal. 

V. Krishnasami Ayyar for appellant. 

Kasturiranga Ayyangar and Raghava Ayyangar for respondents. 

Tvpemunr.—It has been decided by both Courts that the plaintiff 
was the illegitimate son of his father and we are bound by that 
decision unless the matter was res judicata, We find nothing in 
the judgment of this Court to which we have been referred decid- 
ing that the plaintiff was a legitimate son. 

It is then urged for the plaintiff that as an illegitimate son he 
is still entitled to a share in the property of the defendants, his 
father’s brother’s sons, on the ground that he is a co-parcener of 
theirs. The authority quoted in support of this contention is 
Raja Jogendra Bhupati Hurri Chundun Mahapatra v. Nityanund 
Mansingh(b) where it was held that an illegitimate son was a 
co-parcener of his father’s legitimate son. The decision stops there, 
and we are not prepared to extend its principle to the case of 
other collateral heirs in the face of the ralings of this Court, in 
Krishnayyan v. Muttusami(1), Ranoji v. Kandoji(2), and Parvathi 
v. Thirwmali(3)—the two former of which were cited at the hearing 
of the Indian appeal above noted and which were not commented 
on or disapproved. f 

We agree with the learned Judges of tho Allahabad High 
Court who decided the case of Shome Shankar Rajendra Varere v. 
Rajesar Swami Jangam(6), as to the effect of the decision of the 
Privy Council in tho case relied on by the appellant’s vakil. 


cde sait 


(8) LLR., 10 Mad., 334. (4) LLR., 12 Mad., 401; 
(6) LR, 17 LA.,128; LLR.,18 Calo, 151, (6) LL.R., 21 AIL, 99, 
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APPELLATE CIVIL—FULL BENCH. 


Before Sir Arnold White, Ohief Justice, Mr. Justice Davies, 
Mr, Justice Benson, Mr. Justico Bhashyam Ayyangar 
and Mr. Justice Moore. 


PERIASAMI AND OTHERS (PETITIONERS), APPELLANTS, le, 
aly 81. 
November 
21. 
KRISHNA AYYAN AND OTHERS (ÜoUNTER-PETITIONERS), 1902. 

R DENTS January 
'BSPONDENTS.' 18, 16. 
March 26. 


` v 


1 
i 
f 


Limitation Act—Act XV of 1877, 
tion of decree—Joint decree in 
more than th 


7, 8, sched. II, art. 179—Application for execu 
favour of three persons—Previous application 
years before while one decreo-holder was a minor—Attainment 
of majority by that decree-holder within three 


years of present application 
—Limitation—“ Joint execution-creditors " — Joint — creditors "—* Person 
entitled "—Civil Procedure Code—Act XIV of 1882, 9, 281. 

On 30th June 1892, a joint decree was passed in favour of three brothers, 


who, at the date of the decree, were all minors. On 8th January 1896, the last 
application for execution, provions to the pr 


sent one, was made. At this date 
two of the brothers had attained majority and one was a minor. On 25th 
February 1899, tho present application for exeontion was presented, the youngest 
brother having attained majority less than three years hefore the application. 
‘The application of Sth January 1896 was decided or assumed to have been made 
in accordance with 


aw: 


Held, that tho decree was not capable of execution, either as a joint decree, 
or to tho extent of the interest of the youngest decree-holder. 


Section 7 of the Limitation Act, 1877, only applies where all the joint exe- 
cutioi 


itors were under disability at the time when the period of limitation 
began to run. 


Jait exeoution-creditors are not “ joint creditors,” within the meaning of 
ion Act, 18! 

The words “a person entitled to institute a suit or make en application” in 
ssogtion 7 of the Limitation Act refer to one who, in his own right, is so entitled, 


and not to a person who, by a rule of procedure, 


soction 8 of the Limit: 


such as that contained in 
section 281 of the Code of Civil Procedure, is authorised, with the permission of 
the Conrt, to make an application for execution for the benefit of himself and 
. others interested jointly with him in the decree to be executed. 
> Surja Kumar Dutt v. Arun Chunder Roy, (LLR., 28 Cale, 465), dissented 
from; Seshun v. Rajagopala, (LLR , 13 Mad, 


286), and Vigneswara v. Bapayya; 
(LLR., 16 Mad., 436), approved. 


* Civil Miscellaneous Second Appeal No. 9 of 1901 against the deoroo of 
L, O. Miller, District Judge of Salom, in Appeal Suit No, 268 of 1899, adiraking 
the deoreo of T. B. Vasudeva Sastri, District Munsif of Tirapattur, 


M sin Execution 
$ Petition No. 278 of 1899, in Original Suit No, 871 of 1891. 
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ArPLricATION for exoeution. The decree, which bore date 30th 
KxrshNA June 1892, was a joint ono in favour of three brothers—members 
Arvaw. of an undivided Hindu family—for moncy and in default of 
payment for the sale of mortgaged proporty. At the date of the 
decree all the brothers were minors. According to the execution 
petition now filed, a sale proclamation had been issued in 1898, 
the mortgaged property boing sold later in that yoar, and notico 
had been issued in 1894, and also in 1895, without futher pro- 
ceedings being taken. On 8th January 1896, a further application 
for execution was made, a warrant was issued against fast 
defendant and he was arrested At that date, two of the plaintiffs 
had attained majority and one was still a minor. The present 
application for execution was made on 25th February 1899. The 
youngest plumtiff had attained majouty less than three years 
before this application The District Munsif considered that first 
and second plaintiffs were competent to give a valid dischargo on 
behalf of the third plaintiff, and that time had begun to run as 
against all tho plaintiffs as from 22nd January 1896,—the date 
upon which payment had been made of subastence batta for the 
arrest of first defendant Ile cited Seshan y Majagopala(1), and 
Vignesucna x. Bapayya2), aud held that the application was 
barred by limitation and dismissed it The District Judge, ou 
appeal, also considered Seshan v Rajagopala(1) as binding on him 
and dismissed the appeal 
Tho petitioners preferred this appeal 


PrBIASAMI 
2. 


The case first camo on for hearmg before Davins and Moorr, 
JJ , who mado the iollowing 

Oever or Reterence to THE Fort Bonca —“ We must refer 
the following question to a Full Bench —When there are two 
or more joint dceree-holders, and the execution of the decree is 
barrel by limitation as against one o1 more of them, whether one 
who is not so barred owing to mmonity can excoute the decree for 
the benefit of all or, if not, for Ins own benefit alone? There is a 
conflict of opinion on the question between this Court (Seshan v. 
Rajagopale(1) and Vignesuara v Dapayya(2)) and the Courts of 
Calcutta (Anando Kishore Dass Bakshi v Anando Kishore Bose(3)) 
Bombay (Gonndram v. Tatia(4)) and Allahabad (Zamir Hasan n 


(D ILR,13 Mad, 236 (2)ILR,16 
, 16 Mad , 436 
(3) LLB, 14 Calo,, 50 (4) ILR, 20 Bom, 883, 
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Sundar(1)) and we are inchned (o think that the view taken by 
the other Courts is correct.” g 

The case thon came on for hearing before tho Full Bench 
constituted as above 

Bhashyam Ayyangar, for appellants, contended that though 
the prosent application had been presented more than three yeurs 
after tho previous one, the bar of limitation was saved by tho 
minonty of the youngest plaintiff,—at any rate so far as his 
own share was concerned. He referred to article 179 and section 
7 of the Limitation Act, and contended that plaintiffs were persons 
“entitled " to make the application within the meaning of section 
7 of the Limitation Act and scction 231 of the Code of Civil Pro- 
cedure. He distinguished Seshan v. Rajagopala(2), as bemg a 
swt for partition in which the plaintiffs did not obtain a decree for 
partition inter se Ile referred to sections 462 and 258 of the Code ; 
and also to Gondram v. Tatia(3) ; Zamir Hasan v. Sundar(1) ; 
and Surja Kumar Dutt v Arun Chunde, Roy(4), as showing that 
one of several joint decree-holders vannot give a valid discharge. 
As there was a decree in favour of the three brothers jointly 
a discharge could not be given by any one of them, Ie also 
referred to Ansa Bilt v. Abdul Kader Saheb\5). 

Seshaqiri Ayyar for respondents —The rights of all the decree- 
holders are barred, and at any rate the decroe is barred as regards 
the shares of the two major appheants Neither section 7 nor 
section 8 of the Jamitation Act applies to the case, which is 
governed by the ordinary provision of limitation under section 4. 
In section 7, the word “ person” means “ persons,” (sco Gineral 
Clauses Act): and the prmeiple of Perry v Jaehson(6) clearly 
apples. In section 8, tho term “creditor” docs not include a 
decree-holder or an exccution-creditor This contontion is made 
conclusively clear from the fact that when they introduced, in 
scetion 7, the word “application ” by the Act of 1877, thoy made 
no similar change in section 8. Section 7 and tho added expla- 
nations to article 179 arc intended to bo complete and the qprineiple 
of section 8 has no bearing upon execution applications On the 
true construction of section 7, Seshan v. Rajagopala(2) is well 


()ILR, 22 All, 199 (2) LLB, 13 Mad , 236. 
(3) TLR, 20 Bom, 383 (4) IL R, 28 Calo , 465 
(5) I L R,, 25 Mad , 24 (6) 4 T.R , 619. 
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^ péerasavt decided and should be followed. By tho wording of section 7, 


v. 
Krishna 
AYYAN. 


which is clear, all the persons entitled to make the application must 
have been minora, Section 281 of the Codo of Civil Procedure is 
permissive and the word “ entitled? m section 7 cannot apply to 
section 231. ‘The sovoral clauses in article 179 should be applied 
an the order in which they stand; it is not open to a decree-holder 
to select a starting point from which limitation may run. Lolit 
Mohun Masser v. Jauoky Nath Roy(1) was not intended to decide 
otherwise. An application by oue of soveral joint decrce-holders 
to execute a joint decree, takes effect on behalf of all, under 
explanation T to article 179 I contend that in no circumstances 
are the major decrec-holders entitled to execute. [He referred 
to Hurrish Chunder Chowdhry v. Kal Sundari Delra(2); Sultan 
Modeen v. Savalayammal(3); Kudhai v. Sheo Dayal(4); In the 
inatter of the Pettton of Kally Soondery Dabia(5); Muthusami 
Ayyar v. Natesa Ayyar(0) 5 and Brojesweri  Chowdhrauee v 
Tripooi a Soouderee Debu'T) 

Bhashyam Ayyangar, in reply, cited Banu ss Dos v. Mahara 
Kuar(8) and Kuthath Hay v Bavotti Haj(9). 

The Comt expressed the following opinions :— 

Sir Amvorp Winmir, CJ.—The question which has been 
roferred to a Full Bench 1s as follows:—‘ When thero aro two or 
more joint decroe-holders, and the exesution of the decree is barred 
by limitation as against one or more ot them, whether one who 
is not so barred owing to minority can execute the decree for 
the benefit of all or, if not, for his own benefit alonc ?” In other 
words, whether the minority of ono of several joint decree-holders 
saves the execution of the decreo from bomg time-barred during 
the minority of the minor plus three years. 

In the case in which the order of reference was made, the 
material facts and dates were as follow:—On June 80th, 1892, a 
joint decree was passed in favour of threo brothers who, at the 
date of the decree, were all minors On January 8th, 1896, the 
last application for execution previous to the present application 


@) LLR., 20 Cale, 714 
(2) LR, 101.4 , £, 1LR,9 Cale, 192 at p. 484 
(8) LLR , 15 Mad , 343, (4) TLR, 10 All, 570 

+, @)LLR, 6 Calo, 591. CJILR, 18 Mad, 464» 
(18 Calo , L.R., 513. () ILR,8 AIL, 97. 
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was made At this dato two ot tho brothers had attained majority 
and ono wasa minor. On February 25th, 1899, the prosent appli- 
cation was made The youngest brother had attained majority 
less than three years before the application. 

The first question for determination is—Are joint exccution- 
creditors “joint creditors " within the moaning of section 8 of the 
Limitation Act? In my opinion they are not. This view has heen 
adopted by all the High Courts See Seshan v. Rujagopela(1), 
Anando Kishore Dass Bakshi v Anando Kishore Bose(2), Zamir 
Hasan y Sundar(3), and Govindi em v, Tatia(4) 

As regards section 7 Ithink the section only applies whero all 
the joint execution-oreditors wero under disability at the time the 
period of limitation began to run. Waith reference to this point 
the Madras decisions aro in conflict with thoso ot tho other High 
Courts. Inthe case of Goundram v. Talia(4) their Lordships say, 
“ Under the provisions of section 231 ot tho Civil Procedure Code, 
the minor was entitled oqually with the other judgment-creditors 
to apply for oxecution of the whole decree for the benefit of all the 
decree-holders; and as he was a minor when tho decree was 
passed, and when the last application for execution was mado, he 
is entitled to the benefit of section 7 of the Limitation Act, and 
can apply for execation within three years of attaining majority" ; 
und thoy hold that tho reasoning in Perry v. Jwehson(5) did not 
touch the point “inasmuch as sootion 7 applies to an application 
like the present one which any one of the judgment-creditors may 
present by himself under the provisions of section 231 of the 
Civil Procedure Codo.” Now, section 231 merely empowors the 
Court, whore there is a joint decree in favour of more persons than 
one, to make an order, on the application for execution of one or 
more of the joint decree-holders for tho benefit of all, for protecting 
tho interests of the persons who have not joined in the application 
iftho Court sees sufficient cause for allowing the decree to be 
executed. I donot see how a rule of procedure such as this can 
be prayed in aid for the purpose of construing the words “ persons 
entitled to . . . make an application" in section 7 of 
the Limitation Act. It seems to me these words mean a person 


(1) TLR, 13 Maa , 236 (2) LLR , 14 Calo, 50. 
(3) LLR., 22 A1, 199. (4) LL.B , 20 Bom , 888, 
(5)4TR, 519. 
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entitled to make an application on his own behalf, and that their 
meaning is not affected by the fact that by a rule of procedure 
the Court has a discretion, in a certain case, to make an order 
which shall enure for the benefit of parties who have not joined 
in the application. The word in section 7 of tho Limitation Act is 
« entitled.” That moans entitled as of right. The phraseology 
of section 231 of the Code shows clearly that the order which 
by that section tho Court, in the exercise of its discretion, is 
empowered to make, cannot bo asked for as of right In 
the case of Zamir Hasan v. Sundar(1), the Court upon this point 
concurred with the Bombay decisions above referred to, and the 
Calcutta decisions (Lolit Mohun Misser v. Janohy Nath Rey(2) 
and Norendia Nath Pahari v. Bhupendia Nuran Roy(3)) ae to 
the same effect. 

The question has again been recently considered by the Calcutta 
High Court in the case ot Suja Kumar Dutt v. Arun Chunder 
Roy(4) and the learned Judges re-affim the view which had been 
taken by the Calcutta High Cowt and dissent from the Madras 
decisions. 1 have carefully considered the reasoning on which 
their decisions me Dased, and, with all deference to tho learned 
Judges of the other High Couts, Iam of opinion that the cascs 
of Seshan v. Rajagepala(s) and Vignesua a v. Bapayya(G) were, 
as rogards the point in question, rightly decided. 

‘There remains the question when does the period of limitation 
for the execution of the decree begin to run, I am unable to 
adopt the view taken by the learned Judges in tho case of Loht 
Morun Masser v. Janoly Nath Roy(2) that if the person entitled 
to execution is under a disability at the time when any one of the 
starting points ieferred to in the third column of article 179 
commences, the operation of the Limitation Act is suspended 
during tho contmuance of the disability. It seems to me that the 
effect of paragraphs 2, 3, 4. 5 and 6 of the fourth column is to fix 
ono starting point in tho events referred to respectively in these 
paragraphs, and not to leave it open to the party who seeks the 
"benefit of section 7 to select his own starting pomt. It scems to 
mo clear that where there has been an application according to law 
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to the proper Court for execution, tho period begins to run from the Pzriasaur 
date of that application. Tho first paragraph of column 3 of article gaius, 
179 of tho second schedule to tho Limitation Act provides the A¥¥4S- 
time when in the absence of the circumstances referred to in the 
sucoceding paragraphs the period begins to run—that is the date 
of the decree. Paragraph 4 of the Srd column says expressly that 
where there has been an application for execution in accordance 
with law, the period begins to run from tho date of the application. 
This is one of the excoptions engrafted on tho general rule laid 
down in the first paragraph 
The facts of the present case come within the exception. I 
think the application made in 1896 was “ım accordance with law ” 
although it may have been informal, and when the application 
was made, all the joint decree-holders were admittedly not under 
disability Explanation 1 to the 3rd column of article 179 states 
that it the decree is a joint decree in favoue of more persons than 
one an application by onc of such persons provides a fresh starting 
point in favour of all, but the explanation throws no light on the 
P question whether, if, at the time the Statute begins to run from 
the fresh starting point, some of the persons are under disability 
and some aro not, the persons not then under disability are entitled 
to the benefit of section 7 of the Act. 
| In the present caso tho decree was a joint decroe and it seems 
| to me that it is no longer oxecutable as a joint decree, and I see 
i no reason for holding that, although itis not cxccutable as a joint 
decree, it is cxecutable quoad the interest of one of the decrec- 
holders, that is as a decree under which tho interests of the joint 
decree-holders have become severed. 
Davies, J.—I concur. 
Besson, J.—I concur, 
Moorz, J —I concur. 


Buasmvax Avyaxcan, J.—In my judgment in Appeal No. 28 
*of 1900 decided on the 28th August 1901, (Ahinsa Bii v. Abdul 
Kader Saheb(1)) I had to consider the application of scctions 7 
and 8 of tho Limitation Act to a suit for an account and a share 
of the profits of a dissolved partnership brought by the legal 
representatives of a deceased partner, one of whom was a minor at 


(1) IL, 25 Mad , 26 at p. 28. 


sPeBrASAME 
v 
KRISHNA 
AYYAN. 


THE INDIAN LAW REPORTS. (VOL, XXV. 


488 


the time of the death of that partner. "In expressing my concu- 
renco with the decision of this Court in Seshan v. Rajagopala(1) 
in so far as it bears upon the construction of section 7 taken by 
itself and independently of section 8, J stated as follows:—“ In 
cases in which the right of suit vests jointly in a plurality of 
persons I am clearly of opinion that if section 7 stood by itself 
and section 8 had not been enacted, the protection given by 
section 7 will extend only to cases in which each and all of the 
persons jointly entitled to sue were affootod hy disability at the timo 
from which the poriod of limitation is to be reckoned and that if 
any one of them was then free from disability, the suit would be 
governed by the ordinary law of limitation and section 7 cannot 
be availed of by all or any of them for tho simple reason that tho 
cause of action is a joint one.” Adverting then to section 8, L 
stated that though it did not expressly provide, (as tho latter part 
of the corresponding section 8 of Act TX of 1871 did) “ that in a 
caso in which ono or somo alone of the persons entitled to sue 
were affected by disability at the timo when the cause of action 
accrued jointly to all the persons entitled, time will not ran against 
any of them if a rumplete discharge of the obligation conld not be 
given by ono or more of the persons freo from disability without 
tho concurrence of the person or persons labouring under dis- 
ability,” yet that was necessarily implied in the former pat of 
the section. I then deduced the following propositions from the 
combined operation of scctious 7 and 8 in a caso in which tho 
right of suit resides jointly in a plurality of persons:—“ (a) such 
suit cannot be barred in part in respect of some and not barred in 
part in respect of tho others; (b) if amy ono of several joint 
creditors or claimants is under a disability and a full discharge 
could bo givon without his concurrence by all or auy of the other 
joint creditors or claimauts, the suit will be governed by the 
ordinary law of limitation and time will run against all; (c) but 
where no such discharge ean be given, timo will uot run against, 
any of them until all have ceased to be under disability ; (d) if 
all were affocted by disability, time will not run against any of 
them until all have ccased to be under disability, unless ono 
of them, who in the meanwhile has ceased to be under disability 
Becomes capable of giving a complete discharge without the 
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eoneurrenco of tho others, in which latier case, timo will run —Pznrasawr 


against all from tho timo whon one of them has thus become 
capable of giving such discharge [illustration (b) to section 8, CF. 
Anando Kishore Dass Bakshi v. Anando Kishore Bose(1) |." 

As the deceased partner was governed by the Muhammadan 
Law, I held that none of his legal representatives who wore co- 
heirs was, within the meaning of section 8, competent to give 
a discharge which would bind the minor heir and that theretore 
the third of the above propositions, viz. (c), was applicable to the 
suit and that the same was therefore not barred by the Law of 
Limitation 

Tho question retened to the Full Bench in the present caso 
involves the application of sections 7 and 8 of the Limitation Act 
to the execution of a decree awarding a sum of money to three 
brothers, members of an undivided Hindu family, who being all 
minors were represented by their mothor as next friend. Tho 
docree was passed on tho 30th Juno 1892 when all tho three joint 
decree-holders were minors. The present application for execution 
was made on the 25th February 1899 by all tho three brothers as 
joint decree-holders, haying all attained their majority by that 
time, the youngest and he alone within three years prior thereto. 
Tho last preceding application for execution was made more 
than threc years prior to tho present application, te, on the 8th 
January 1896, whon two of the brothers had attained majority 
and the youngest alone was a minor. For the purposes of this 
reference, I shall assumo that that application was made in 
accordance with law. 

The question referred is whether the youngest brother can 
execute the decree for the benefit of all, or if not, whether he can 
execute it for his own benefit alone. If joint decree-holders aro 
“joint creditors” within the meaning of section 8, it will follow, 
in niy opinion, that the application of the 25th February 1899 
is not obnoxious to the Law of Limitation whether the same be 
regarded as an application for execution of the whole decree made 
by the youngest brother alone under section 231, Civil Procedure 
Code, or by all the threo brothors jointly, inasmuch as no discharge 
of the decree could validly be given cither by the senior of the 
major brothers or by both without the concurrence of the youngest, 
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Section 257, Civil Procedure Code, expressly provides that all 
money payablo under a decree, should be paid, unless otherwise 
directed by the decree, either (a) mto the Comt whose duty it is 
to execute the decree, or (b) out of Court to the decree-holder. I 
need hardly add that the expression ‘ decree-holder" in the 
singular will include also the plural and if the decree be in favour 
of two or more persons as joint deoree-holders, the amount should 
be paid to all of them (Tarruck Chunder Bhuttacharyee v Dwendio i 
Nath Sanyal(1)) just as if the amount wore paid into Court it will 
have to be drawn fiom the Court by all of them under a joint 
recept Even assuming that, as held in Barber Maran v. Ramana 
Goundan(2) a release by one of several joint promises without 
the knowledge or concurrence of the others, will, under the Indian. 
law, bind such otheis, such a doctrine will not be applicable to 
the case of judgment-creditors m rogard to whom the processual 
Jaw as laid down in section 257, Civil Procedure Code, will have 
to be strictly observed A payment made out of Court only to 
one of several Joint dcerce-holders cannot bmd the others unless 
ho was also constituted, by them, an agent for the purpose, in 
which case alone the payment can be recorded as certified under 
section 258, Civil Procedure Code. The mere fact that one of 
the joint decrec-holders is the managing member of an undivided 
Hindu family consisting of the joint decree-holders will not 
empower him to give & valid discharge of the decree-debt, without 
the concurrence of the remaining members, any more than ıt will 
ompower him to execute tho whole decree, as of right, without 
the concurrence ot the remaining decreo-holders. Under section 
231, Civil Procedme Code, any one of several joint decree-holders, 
constituting a Hindu family, whether he be the managing member 
or not, may, if the Court sees sufficient cause, be allowed to execute 
tho whole decree and in that case the Court should pass such order 
as it deems necessary for protecting the interests of the persons who 
have not joined in the application. As a general rule such order 
will be a direction to the applicant for execution to furnish sufficient 
security for the protection of the interests of such persons. If 
payment bo made, out of Court, to a sole decres-holder or several 
joint decree-holders, as the case may be, such payment will of 
course be a sufficient discharge of the decree-debt [ede section 259 
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(b)] and it is not the act of the Court in recording such payment 
as certified that operates as a discharge, as held in Scshan v. 
Rayagopala(1) and Zamir Hasan v. Sundar(2). Under section 258, 
Civil Procedure Code, the act of the Court simply consists in 
recording satisfaction, if the decree-holder or decrce-holders certify 
to the Court payment to them out of Court or if such payment is 
proved by the judgment-debtor, adversely to the decree-holder or 
decree-holders, within the time prescribed by article 173A of tho 
2nd schedule to the Limitation Act A discharge not so recorded 
cannot be recognized by the Court executing the decree, since, for 
purposes of executing the decree, such record is by Statute made 
indispensable evidence for proving the alleged discharge. But 
payment to one or some of several joint decree-holders cannot 
operate as a discharge of the decrec-debt, nor be accorded as 
certified under section 258, Civil Procedure Code, unless, of course, 
such person or persons were duly authorised by the others to 
accept such payment in entire or partial satisfaction of tho decree. 
In the case of a sole decroc-holder or one of several joint decree- 
holders being a minor, his next friend or guardian for the suit, 
whoever he may be, cannot, under section 461, Civil Procedure 
Code, without obtaining leave of the Court and as a general rule 
also furnishing security, receive any money payable under the 
decree solely to the minor or to him j oiutly with the other decree- 
holders. 

It has been held by all the High Courts (Seshen v. Rujago- 
pala(1); Govindram v Tatia(3); Anando Kishore Dass Baksh v. 
Anando Kishore Bose(4) and Zamir Hasan v. Sundar(2)) that 
section 8 of the Limitation Act is not applicable to execution- 
creditors and I fully concur ın that view, though if I understand 
aright the reasoning on which it is based, I must, with all deference, 
say that the reasoning does not warrant the conclusion arrived at, 
but would lead to the opposite conclusion My reasons for holding 
that execution-creditors are altogether outside the scope of section 8 
are that they were so under the corresponding section 8 of Act IX 
of 1871, and that though the said section was altered by Act XV 
of 1877, in respect of its latter half,—which is necessarily implied 
by the first half by substituting in place of the latter half a 
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proviso that limitation js to commence from the timo when one of 
several joint creditors or claimants who were all labouring under 
disability becomes capable of giving a discharge, thus modifying 
section 7 --yet, its scope was not extonded as in the case of section 
T. The corresponding section 7in Act TX of 1871 was confined | 
to suits only and section 8 in that Act could therefore relaté 
to suits. When Act XV of 1877 was passed the soope of sootier 
was enlarged by including therein “ applications” also, the result" 
of which was that so far as section 7 was concerned, as in the case Wi 
of suits, so in the caso of applications, if the person or persons § 
entitled to make the application were, at the time from which the 
period of limtation was to be reckoned, all under disability, that 
application could bo made within the period prescribed, after all of 
thom had ceased to be under disability. [f the Tigislature intended 
to give a similar extension to the scopo of section 8, the expression 
“ when one of several joint creditors or claimants is undor any such 
disability," may naturally bo expected to have been altored into 
« when ono of several joint creditors o: claimants or ono of several 
persons jointly entitled to make an application is under any such 
disability." The absenco of such or similar alteration clearly 
shows that execution-creditois aud persons entitled to make appli- 
cations during the coarse ofa suit wore not brought within the 
purview of section 8. The reason seoms to mo to be obvious. 
Whether or not one of soveral joint creditors or claimants can, 
according to the general law or the personal law governing them, 
give a discharge binding upon the others—which is tho criterion 
on which section 8 proccods—can well apply to claims or obligations 
for the enforcement of which, suits have to be brought; but in the 
caso of applications which are governed by piocessual law such a 
criterion is inapplicable inasmuch as ono of several persons entitled 
jointly to make an application, can, without the concurrence of 
the others, give no valid discharge binding upon all, in respect of 
the matter of the application. 

Tho word * creditor” in its general sense denotes a person ** who 
has a righi hy law to demand and recover of another a sum of 
money ou any account whatever” (Anderson’s ‘ Dictionary of 
Law’ at page 291) and standing by itself I doubt if it includes 
a “judgmout-creditor”’ or an “ oxecution-creditor," the former 
denoting “one whose claim has been merged into a judgment, 
against his debtor and under which generally cxecution may be 
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had” and the latter “a creditor who has obtained a levy upon Perrasam 


property belonging to his dohtor.” 

Section 8 being for the abovo reasons inapplicable to au 
application for execution presentol by decrco-holders the only 
question which has now to be considered is whether with referenco 
to section 7 ofthe Limitation Act, the application is or is not barred 
under article 179. 

The first question which presents itself upon the facts of this 
application is the determination of the date referred to respectively 
in tho various clauses in column 8 opposite article 179 of the 2nd 
schedule, from which date the priod of limitation is to be 
xeckoned. The dates referred to in clauses 2, 3, 5 and 6 are, 
upon the facts already stated, inapplicable to the present case. 
If it were optional with the decree-holders to clect the date referred 
to in clause 1, £e, the dato of the decree (30th June 1892) when 
they were all minors, in preference to the date referred to in clause 
4, t.2., the dato of the last preceding application (Sth January 1896) 
when only one of them was a minor, the matter is simple cnough 
and according to the decisions of all the High Courts tho present 
application, which was made within throe years after the youngest 
brother attained tho age ot majority, will not ho barred by the law 
of limitation. The different dates, sulsequeat to the date of the 
decree, referred to in the various clauses of article 179 as the starting 
point from which tho period of limitation 1s to be 10ckoned, being 
ovidently intended for the benefit of the execution-oreditors. 


Iwas 
al first inclinod to the opinion that they might forego the privilege 
and elect the date of the decree itself, if by reason of section 7 it 
weto in tho particular case moro beneficial to them to ieckon the 
period of limitation from the date of the decreo sought to be 
executed instead of from a later date, «e, the date of the last 
preceding application. Such view certainly would removo the 
anomaly of placing a decree-holder in a worse position by reason 
of an application for execution having once been made on his 
behalf or by a joint deorce-holder than if no such application has 
ever been made. But such view will, I find, produce even greater 
anomalies in other cases If tho decree-holder or decree-holders 
were to have the option of choosing any of the dates referred to 
in the various clauses, ho or thoy might choose the date of the 
original decree, when ho or they were all under disability, in 
preference to the date of the final decree of the Appellate Court 
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may have ceased to he ander disability. The contingency that 
tho reckoning of the period of limitation from an earlier date 
may, in some cases, ‘be more favourable to exceution-creditors than 
from a later date, was most probably not in the contemplation 
of the Legislature when article 179 was enacted ; and after a full 
consideration of this question, which was not fully argued, and 
having regard to the relative anomalies which inevitably present 
themselves in either view, 1 have como to the conclusion that for! 
the purpose of section 7, the time from which the period o 
limitation is to be reckoned should be the latest (applicable to the | 
case) of the various dates referred. to in the clauses of article 179. 
"Tho exeeution-creditor or creditors oan claim the benefit of section T 
only if he or they, as the case may bo, were all under disability at 
that date. In the present case therefore the starting point for 
reckoning the period of limitation should bo taken to be the date 
of tho last preceding application, 12. Sth January 1896, assuming, 
of courso, that that application had been made in accordance 
with law 
Asalready stated, only one of the three joint decree-holders 
was then under disability. Viewing the question from this 
standpoint there 1s a direct conflict between tho decisions of this 
Court and thoso of the High Courts of Calcutta, Bombay and 
Allahabad. In the latest caso on the point (Surya Kumar Dutt v. 
Arun Chunder Roy(1)) the Chiet Tustice of the Oaleutta High 
Comtand Bonnerji, J , in dissenting from the decisions of this 
Court in Seshun v. Ryagopula(2), Viguesuara v. Bapayya(3) 
and Vurayanın Nambudri v. Damolaran Nambudri(4)—in all of 
which it was held, following the construction placed by Lord 
Kenyon iu Perry v. Jackson(5), on the proviso to the Statute of 
James 1 and section 4 of 3 and 4 William IV, cap. 42, that 
section 7 of the Indian Limitation Act applies only to cases in which 
either there is one decree-holder and he is a minor or in which all 
the joint decrce-holders aro minors or labour under some other 
disability—distinguish the said English Statutes from section 7 of 
the Indian Limitation Act, by pointing out that in the former 
the expression is ‘If any person or persons, ote." whereas in the 
lattor tho expression is ‘If a person entitled to instituto a suit or 
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make an application be, etc.’ With all respect to the learned 
Judges who took part in the above decision, 1 must say, the 
phrase ‘if a person’ in the Indian Act is, by virtue of the General 
Clauses Act, the same as the oxpression ‘if any person or persons’ 
occurring in the English Statute. 

This decision of the Calcutta High Court as well as a former 
decision of the same Court in Anando Kishore Dass Bakshi v. 
Anando Kishore Bose(1) and the decisions of the Bombay and 
Allahabad High Courts in Govindram v. Tatw(2) and Zamer 
Hasan v. Sundar(3), all relate to joint decree-holders, one or 
some of whom alone wore labouring undor the disability of minority 
at the time from which the period of limitation had to be reckoned. 
It was held in all these cases that section 8 was inapplicable to 
the case, but that under section 7 the application made by a minor 
decree-holder, within three yoars after he attained majority, for 
execution of the whole decree under section 231, Civil Procedure 
Code, was not barred by the law of limitation, though more than 
three years had elapsed since the date of the last preceding 
application, inasmuch as the applicant was labouring under a 
disability at the dato of the last preceding application. The ratio 
decidendi of these decisions seems to be that by virtue of section 
231, Civil Procedure Code, cach one of several joint decree-holders 
is competent to make an application for the execution of the whole 
deer ye, that therefore oven if one of them alone was a minor at 
the date of the decree or of the last preceding application as the 
ease may be, he is a person entitled to make an application for 
the execution of the whole decree and having been, at the time 
from which the period of limitation is to be reckoned, a minor, he 
could have the benefit of section 7, if he applies for execution of 
the whole decree, within three years after he attains the ago of 
majority, though the other decree-holders would, at that time, 
be barred by limitation from applying for execution of the decree. 
With all deference I find it impossible to adopt this conclusion or 
the reasoning on which it is based. Section 281, Civil Procedure 
Code, is only a rule of proceduro which enables ono of several joint 
decrec-holders to make an application for the exocution of the 
decree on behalf of and for the benefit of all the joint decree- 
holders and if the Court sees sufficient cause for allowing the decree 
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to be executed onan application so mado,.. The contingency that 
orders for protecting the interests of the oin an earlier date 
not joined in the application In my opinion ‘a peeditors than 
to institute a suit or make an application’ within the meanta&ion 
section 7, is ono, who, in his own right, ig thus entitled, and n 
a person who under a statutory provision is authorised, with th. $4 
permission of the Court, to institute a suit on behalf of himself and, 
others having an interest in the suit (section 30, Civil Procedure 
Code), or make an application for oxecution for the benefit of 
himself and others interested jointly with him in the deeree to be 
oxcented, subject to the permission of the Court to allow him thus 
to execute the decree (section 231, Civil Procedure Code). The 
logical result of the reasoning on which the above decisions seem 
to be based would practically be that if two or more persons are 
jointly entitled to institute a suit and one of them alone was under 
disability when the 1ight to sue accrued, he could institute tho 
suit within three years after he attained majority by joining the 
others as co-defendants, though they would be barred by limitation 
if they had then instituted tho sut. [n tho sense in which one 
only of several joint decreo-holders is entitled to apply for exe- 


cution of a decree on behalf of all, one only of soveral joint 
promisces or creditors is entitled to instifnte a suit, joining the 
others as co-delendants along with the debtor. But, for purposos 
of limitation, neither the application nor the suit would be within 
timo unloss the application, if jointly made, or the soit, if jointly 
instituted by all, would be within time. 

No doubt, as observed in slnando Rtshore Dass Bakshi v. 
Anundo Kishore Bose(1), the bar of limitation to the oxceution ` 
of a deerce bars only the remedy; the iight is not extinguished. 
But if, as therein assumed, the remedy of certain decree-holders 
bo barred, it is difficult to seo on what principle they can recover 
their portion of the decree-amount from the decrec-holder who 
executes the whole decree aud whose remedy so to execute the 
decree is assumed not io be barred by the law cf limitation. 
Under section 231, Civil Procedure Vode, it 15 obligatory on tho 
Court, if 1t sees sufficient cause to permit the execution of the 
whole decreo on application made by one of the jomt docree- 
holders, to pass such orders as may 


m) necessary to protect 
the interests of the romaining joint decroe-holders. If their 
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remedy to realizo thoir interests under the decree has already Piarasamt 
been barred no orders could be passed for protecting tho same. ee 
Suppose the joint decree-holder, who, it is assumed, could make Anan. 
an application for the execution of the whole decree, though 

it is assumed that the romaining decroo-holders are barred from 

making sach application, does not choose to apply for the 
execution of the decree or chooses to apply only for a partial 
execution of the decree, or ceceives payment out of Court,—have 

the remaining joint decrce-holders any remedy as against him? 

Section 231, Civil Procedure Code, proceeds on the footing that 

the joint decree which 1s sought to be executed by any one or 

some of the joint decree-holders and not by all is not barred by 
limitation ether in whole or in part and that therefore the 

Court may, if it sees sufficient causo, allow the whole decrce to 

be executed for the benefit of all, on application made hy only one 

or some of them, due provision being made for protecting the 

interests of the others 

Explanation 1 to article 179 makes it clear that where a 
decrée has been passed jointly in favour of more persons than 
one and not severally, distinguishmg portions of the subject- 
matter payable or deliverable to each, the decree cannot be barred 
in part, as against some, but must bo baned in whole against all, 
or not af all agamst any. Both sections 7 and 8 of the Limita- 
tion Act proceed on the same prmaple For purposes of giving 
a fresh starting point for reckoning the period of hmitation under 
article 179 an application for execution made by any one of 
several joint decree-holders will, under explanation 1, ennre to the 
benefit of them all. 

A jomt decree may, no doubt, sometimes become divisible 
and executable in part, to the extent of such severance, when by 
operation of law or by act of parties, the judgment-debtor has 
acquired the intorest of one or some of the joint decroe-holders 
in the decree, and thus a partial satisfaction or extinguishment 
of the decree takes place (Banarst Das v Muharam Kuar(1) and 
Kudhai v. Sheo Duyal(2)). But as no such contingency is 
alleged to have happened in the present caso, I do not consider 
the decisions which were ated by the learned pleader for the 
respondent (In the matter of the Petition of Kally Soondery Daba 
(3); Hurrish Chunder Chowdhry v. Kali Sundart Debia(4) ; Tarruck 


0) LLR, 5 AIL, 27. (2) LLR, 10 au, 870. 
(8) LL R, 6 Calo., 594, | (4) LR, 10LA., 4, LLR., 9 Calo. 482 at p 49h. 
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Pusasi Ohunder Bhuttacharjee v. Divendro Nath Sanyal(1) ; Sultan Moideen 
v. Savalayammal(2); Muthusamı Ayyar v. Natesa Ayyar(3)) in sup- 
port of his alternative contention that the decree can be executed 
if at all only to the extent of the youngest brother’s interest in 
the decree-debt, ie., an one-third share to which he would be 
entitled in a partition between himself and his elder brothers. 
Assuming that the facts bearing upon the question referred to 
the Full Bench are as set forth at the beginning of this judgment,’ 
and that the last preceding application for execution was made in 
accordance with law, my answer is thai the present application for 
the execution of the decree, whether that be regarded as one made 
by all the three brothers as joint decree-holders or, under section 
281, Civil Procedure Code, by the youngest brother alone for the 
benefit of all or as one made by him for the recovery of his alleged 
one-third share therein, is barred by the law of limitation, but 
that if the last preceding application was not made in accordance 
with law and the starting point for reckoning the period of limit- 
ation is therefore the date of the decree, the present application, 
whether it be one made by all the three brothers or under section 
231, Civil Procedure Code, by the youngest of them alone, is not 
barred by limitation either in whole or in part. 


APPELLATE CIVIL. 


Before Mr, Justice Davies and Mr. Justice Benson. 


ovine 10, RAMASAMI CHETTI AND ANOTHER (DEFENDANTS), APPELLANTS, 


. v. 
PARAMAN OHETTI (Prawrur), REsroNDENT.* 


 Specyie Relief Act —Act I of 1877, s. 9— Sut for land based on ixtle—Claim of title 
set up in defence—Siat treated by Court partly as summary suit for possession 
under section 9 and partly as a suit Cased on fille— Rights of parties to have 
questson of title tried and. decided — Practwce, 


Plaintiff suod to ejeot defendants from certam land, claiming title to it by 
purchase, and alloging that he had been forcibly dispossessed by defendants. 


(1) LL.R., 9 Calo., 831. (2) LL.R., 15 Mad, 343. 

(8) LLB, 18 Mad., 404. 

* Becond Appeal No. 803 of 1900 against the decree of H Moberly, Acting 
District Judge of Madura, in Appeal Suit No. 292 of 1899, affirming the decree of 


V. K. Desika Chariar, District Munsif of Periyukulam, in Original Suit No, 90 
of 1899, 


Fe eea i a 


me mamae ee E T 
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The defendauis deniod both plaintift’s title and possession and set up title in 
themselves and alleged that they had long been in possession. The District 
Judge found that plaintif had failed to piove a title by purchase, but had 
shown that he had been dispossessed otherwise than by due course of law, by 
defendants, within six months prior to the institution of the smt. He con- 
sidered that section 9 of the Specific Relief Act applied and declared plaintiff 
entitled to possession, but dismissed the suit in so far as it claimed to have 
plaintiff's title established 

Held, that inasmuch as the suit had not been brought under the special pro- 
visions of the Specific Relief Act, bat was based on plaintiff's superior title, 
a claim to title being also set up in defence, the iesue concerning title should 
have been tried. The suit onght not to have been treated partly as a suit under 
section 9 and partly as based on plaintiffs title 

Ram Harakh Ras v. Sheodihal Jot», (LL.R., 15 All., 884), not followed. 


Surr in ejectment. Plaintiff claimed title to the land in ques- 
tion by right of purchase, and alleged that defendants had tres- 
passed upou and forcibly ousted him from it. Defendants denied 
that plaintiff had purchased the land, or that he had any title 
to it, or that it had been in his possession or that of his alleged 


' vendors. They also denied that they had forcibly ousted plaintiff, 


and claimed title to the land by purchase and alleged that they 
had been in possession of it themselves for over twelve years. The 
Munsif upheld plaintiff's title and declared him to be entitled to 
possession of the land. On appeal, the District Judge said :— 

. “The District Munsif has decreed in favour of plaintiff, so the 
first point for determinstion is whether an appeal lies against so 
much of the decree as declares that plaintiff do recover possession 
of the suit land. According to the ruling in Ram Harakh Rai v. 
Sheodihal Joti(1), the Court should give effect to the first para- 
graph of section 9 of Act No. 1 of 1877 in all cases to which 
it applies. The District Munsif has found that plaintiff was dis- 
possessed in October 1897. Although I cannot say that the evi- 
dence convinces me that plaintiff was dispossessed in October 1897 
still I am satisfied that the suit was brought within six months from 
the date of dispossession. Fi ollowing, therefore. the Allahabad 
High Court's ruling I must hold that an appeal does not lie 
against so much of the decree as declares plaintiff entitled to 
recover possession of the land. So far as the decree of the District 
Munsif may be regarded as a decree establishing the plaintiff's 
title to possession as purchaser of the land, I must set it aside, 
as plaintiff hae certainly failed to make out a good title.” 


(1) LL.E., 15 Al., 884. 


RAMASAMI 
Oner 
v. 
PARAMAN 
Oner, 


RANASAMI 
Onzru 
a. 
PARAMAN 
Ouert. 


450 THE INDIAN LAW REPORTS. [VOL, XXV, 


Inthe result, the decree was allowed to stand in so far as 
it was a decreo for possession ; but was sot aside in so far as it 
ostablished plaintiff's title, and the suit was dismissed in so far 
as it was a suit asking for the establishment of plaintifi’s title. 

Defendants preferred this second appeal. 

Seshagiri Ayyar for appellants. 

K. Srinivasa Ayyangar for respondent. 

Jupement.—The plaintiff brought this suit to recover posses- | 
sion of tho plaint lands with mesne profits from defendants 
alleging that ho had purchased the lands from the former owners 


- and had been unlawfully ousted from them by the defendants. 


The defendants denied that plaintiff had any title to the land 
or any possession. They denied the alleged trespass and alleged 
that thoy had themselves been in possession for many years and 
hada title to the lands 

Issues were framed on these allegations and were all found in 
plaintiff's favour by tho District Munsif who accordingly gave 
plaintiff a decree for possession and for past and future mesno 
profits. On appeal, the District Judge fovnd that plaintiff had 

failed to move a valid purchase from the former owners, but had 
shown that he had been dispossessed otherwise than by duo course 
of law by the defendants within six months prior to the inst 
tution of the suit. Ho therefore confirmed the decrce of the 
District Munsif so far as it restored plaintiff to possession and 
awarded him mesne profits, but ho reversed it so far as it estab- 
lished plaintiff's title and dismissod the plaintiff's suit in that 
respect. 

The defendants appeal. 

We think that the second appeal is well founded Tho suit 
as laid by the plaintiff is a suit in ejectment and is founded on 
plaintiff's title. It is nota suit hrought under the special provi- 
sions of section 9 of tho Specific Relicf Act ‘Tho plaintiff mht, 
no doubt, have brought his suit to recover possession under that 
provision of law, and had he done so he would have been entitled 
to a decroo for possession on proof of his unlawful dispossession by 
the defendants within six months of the institution of the suit, 
and tho defendants would not have been allowed to plead a 
superior title. The question of title would have been immaterial, 

and no appeal could have been brought against any order or 
decree made in tho suit. Bat the plaintiff did not bring his suit 
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under that section Io based his suit on his suporior title. Tho 
dofendants denied that title and set up their own title, and we 
think that the issues thus raised between the parties should have 
boen tricd by the District Judge. We do not think that ho ought 
to have regarded the suit partly as a suit under section 9 of the 
Act, and partly as a suit based on plaintifi’s title. To do so must, 
in our opinion, lead to inconvenience and inconsistency. In a 
suit under section 9, no question as to title on either side can he 
raised aud no appeal is allowod. In a suit basod on plaintiff's 
title, the title on both sides may be gone into, and the decision 
of the original Court is open to appeal and sccond appeal. In tho 
present suit the District Judge has, indeed, gone into the plaintiff's 
title and given a decision against it, but has given no decision 
as to the defendant/s itle. The plaintiff and the defendants bv 
their pleadings raised the question of tho defendant's title and 
ifit is a good title, we can sce no reasou why the dofondauts 
should not have it established in this suit instead of being driven 
to another suit to do so. No doubt the District Judge's treatment 
of the case is in accordance with tho law as laid down in the caso 
of Ram Hurakh Rar v. Sheodihal Joll), but with great respect 
for the learned Judges who decided that casc, we aic, for the 
reasons stated by us, unable to follow it. Wo may add that the 
District Judge has decided against the vahdity of the plaintiff's 
title by purchase on the ground apparently that there was no 
delivery of the land to plaintiff by his vendors: but it is not easy 
to reconcile this view with plaintiff's possession aud dispossession 
in 1897 as found by the District Judge. We must sot aside the 
decree of the District Judge and remand the appeal for decision 
in accordance with law. Costs in this second appeal and in the 
lower Appellate Court will be provided for in tho fresh decree of 
the lower Appellate Court. 


(1) LLR, 15 All, 384, 
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APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar, 


1901. KELAPPAN (Dzrenpant No. 2), APPELLANT, 
October 28. 
- x v. 
MADHAVI ayp orzgns (PramrIEES AND DarzxpANT No. 1), 
RausPoNDENTS,* 


Malabar Law—Kuikanom lease for indefinite period—Customary law as to dura- 
tion of tease—Limitation Act—Act XV of 1877, sched. II, art. 189. 


By the customary law of Malabar, a tenant under a kanom or kuikanom 
lease, is entitled not to be redeemed or ejected until the expiration of twelve years. 
Bat where no time is fixed for the duration of the lease it does not, under the 
customary law, determine on the expiration of twelve years from its date. 
A kuikanom lease was granted in 1873, no timo being fixed for its determina- 
tion. In 1899, a suit was brought to recovor the land, on payment of tho value 
of improvements, when the defence of limitation was set up. lt was contended 
that the kuikanom lease determined, by the customary law of Malabar, twelve 
years from its date, namol, tas the suit had not been instituted | 


within twelve years of that red under article 139 of schedule 


II to the Limitation Act: 
Held, that the suit was not barred. 


Burr to recover a paramba, ou payment of the value of improve- 
ments. A kuikanom lease of the land had been granted in 1873, | 
no time being fixed for its determination. The defenco of | 
limitation was set up, but the Muusif held that the suit was not 
barred and decreed in plaintiff's favour. The District Judgeon — | 
appeal confirmed that decree. 

Defendant No. 2 preferred this socond appeal. 

J. L. Rosario for appellant. 

Ryru Nambiar for respondents Nos. 1 and 2. 

Jupcam 


| 

| 

T.—Two grounds are urged before us in support of | 
the second appeal. | 
Tho first is that the memorandum of Second Appeal No. 675 | 

of 1884 preferred hy one of the threo defendants was confined 
to that portion alone of the property comprised in the suit in 
which tho dofondant was interested, and that therefore tho 


i * Secon! Appeal ) 1 of 1900 against the decrec of A. Thompson, District 
Judge of North Malabar, iu Appeal $ of 1899, affirming the decree of 


» Foaia Bangera, District Munsif of Tellicherry, in Original Snit No. 51 of 
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reversal of the lower Appellate Court's decree and the restoration 
of the decree of the Court of First Instance by the High Court 
should be construed as limited only to such portion. This 
point was not taken in the lower Courts and wo cannot allow it 
to be now set up, as it involves a question which cannot be 
determined without admitting additional evidence. 

The second point urged is that the plaintiff's suit is barred 
by limitation, under article 139 of the Limitation Act, as it was 
not brought within twelve years from 1885 when it is contended 
that the kuikanom lease granted in 1873 determined by efflux 
of the time limited by the lease. There is no time fixed in 
the lease, aud we are not prepared to say that a kuikanom lease, 
in which no term is fixed, is determined on the expiration of 
twelve years from its date. The customary law of Malabar 
requires that a tenant under a kanom or kuikanom lease should 
not be redeemed or ejected until the expiration of twelve years 
from its date, but it does not determine the lease at the expiration 
of the twelve years. 

The second appeal fails and is dismissed with costs. 


APPELLATE CIVIL. 
Before Sir Arnold White, Chief Justice, and Ur. Justice Davies, 


VENKATA PAPAYYA RAO (PLAINTIFF), APPELLANT, 
v. 


VENKATA SUBBAYYA (Dzrzwpaxr), RESPONDENT. 


Rent Recovery Act (Madras)—Act VIII of 1865, ss. 10, 69—Adjudicatron that 
plaintif has failed to prove default by defendant—" Judgment "—Appeal. 


An order passed under section 10 of the Rent Recovory Act which amounts 
to an adjudication that tho plaintiff has failed to provo default on bolalf of the 
defendant, is a judgment within the meaning of section 69 of the Act and an 
appeal lies therefrom. 

Narasimhaswanu v. Lakshinumina, (LL.R., 22 Mad., 436), followed. 


* Second Appeal No. 900 of 1900 against the decree of W. C. Holmes, District 
Jadge of Kisiua, in Appoal Suit No. 453 of 1899, afhrming the decision of J. F, 
Bryant, Acting Head Assistant Colloctor of Kistna, in Miscellaneous Petition 


No, 28 of 1889, in Summary Suit No. 131 of 1809. 


KELAPPAN 


v 
Mapnavt. 


1901. 


October 29, 
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PAPAYA 


vean Sur to eject a tenant under section 10 of the Rent Rocovery Act | 
Rio The Head Assistant Collector held that plaintiff had failed to 


wens prove wilful default on the part of the defendants, and dismissed 
'ENEATA n 5 
Scssaixs, the suit Plamtiff appealed to the District Judge who, allowed 
a preliminary objection that no appeal lay, and dismissed the 
appeal 
"Plamtiff preferred this second appeal 
Swasami Ayyar for appellant. 
K. Subrahmama Sastri for rospondent. i 
Jupexrwr —We are prepared to follow the decision of this ', 
Court m Narasunasuamt y. Laksimamma(1), and we think no vald 
distinction can be drawn between a case where an order for eject- 
ment is made on an application undor section 10 of the Rent 
Recovery Act, and a case where the Collector dismisses an appli- 
cation for ejectment made under that section. In substance, the 
order of the Head Assistant Collector m the presont case amounts 
to an adjudication that the plaintiff failed to prove default on the 
part of the detendant This, m our opmnon, is a “ judgment” 
within the meaning of section 69 of the Act 
Tho decree of the District Judge must be set aside and tho 
case remaniled to him to be dealt with according to law 
Costs of the appeal will abide the result 


APPELLATE CIVIL. 
Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 


1901. Sin RAMASAMI MUDALIAR (PLAINTIFF), APPELLANT, 
Ootober 31, 


v. 
ANNADORAI AYYAR (DzrixpaxT), Rzsroxprwi* 


Rent Ricore ; Act. (Madias)—.1et VIII oi 1865, » 10—Purchase at Court sale of | 
forme tenant's snterest in land— Liability of purchaser for rent as from 
date of conpimahon of sale 

Defendant had purchased at a Comt sale the mterest of a formor tenant in | 
certam land ina zamnda, ‘Tho sale was confirmed on 31st Maich 1900, and 


(1) ILR, 22 Mad, dà. 
* Second Appeal No 3 ol 1901 against tho decree of A C. Tate, Acting 
District Judgo of Chimgloput, m Appeal Sut No 189 of 1900, reversing the 


Aecuion of P Sirmum Ayym, Deputy Collector of Trivollore, m Summary Suit 
No, 671 of 1900, 
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possession was givon to defendant, on llth May 1900. "ho landlad now sued 
to enforce tho acceptance by detendant of patta for faslı 1309, bemg the ycar 
‘ommeneir g on Ist July 1809 and ending on 30th June 1900 By tho terms of 
the muchilhas which had been oxecuted by the former t; 
1n four equal instalments on 1st Ootobei, lst Fobramy, 1st April ind 1st May 
Held, that tho detendant was lable fo. the mstalments which fell duo 
subsequently to the confirmation of sale, namely, on 1st April and 1st May 1900 
Also, that 1b was immateral, (mm regard to lus Habihty foi ient), when ho 


recovered actul possession of the land 


Surr to enforce acceptance of patta. Plaintiff, the zamindar 
of Egattur, sued to entorce the acceptance by defendant of patta 
in respect of cortain land in the zamindari for fasli 1309— 
namely, for the year commencing on lst July 1899 and ending 
on 80th June 1900. Defendant had purchased tho right, title 
and interest of a former tenant ın the land at a Cowt sale, which 
had only been confirmed on 31st March 1900, and he had been put 
in possession on J1th May 1900 By the torms of the muchalkas 
which had been executed by tho previous tenant, rent was payable 
in four equal instalments, on 1st Octobor, Ist February, 1st Aprl 
and lst May Defendant contended that he was not plaintiff's 
tenant for tho year 1st July 1899 —30th June 1900, within tho 
meaning of the Rent Recovery Act, as he had only acquired 
possession of the land after the cultivating soason was over, and 
that the real tenant was his predecessor, who had cultivated the 
land and removed the crops 

Tho Deputy Collector held that plamtiff was ontitled to tender 
the patta, and defendant was bound to accept it 

Defendant appealed to the District J: udge, who reversed the 
decision, berg of opinion that as defendant had only been in 
possession of the land (which was an agricultural holding) from 
11th June to 30th Juno 1900, ıt would be inequitable to rogard 
him as having been plaintiff's tenant for the year 1st July 1899— 
90th June 1900, and liablo to pay rent for that year He held 
that defendant was not bound to accept the patta. 

Plaintiff preferred this second appeal 

Venkatasubba Ayyar and Narayana Sastre for appellant. 

Mr. W Barton for respondent. 

JubcwENT —Under section 316 of the Civil Procedure Code 
the title to the land in the occupancy of the former tenant vested 
in the purchaser at the Court sale on the date on which the sale 
was confirmed, that is, on the 31st March 1900. From that date 
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he became the tenant of tho landlord and bound to pay rent 
according to the customary instalments (section 55, (5) (d) of the 
Transfer of Property Act). Two of those instalments for the 
then current fasli had previously fallen due and it is clear that 
for neither of these instalments was the defendant liable. Two 
instalments fell due after that date, viz., on the 1st April and og. 
the Ist May, and for those instalments the defendant was liable 
and was therefore a tenant within the definition of that word tx 
the Rent Recovery Act. Ho was therefore bound to accept a patte 
for that fasli. The patta tendered to him made him liable for 
all four instalments. This he was not bound to accept. The | 
patta, in order to be a proper one, should have limited his liability | 
for rent to the two instalments which he was alone bound in law | 
to pay. Tho patta tendered is accordingly modified by adding | 
the following clause: "The tenant is liable to pay only the 
instalments of reat which fell due on the 1st April and Ist May i 
1900. We direct tho tenant to accept the patta as thus modified | 
and to execute a corresponding muchalka. Each party will bear 
his own costs throughout.” Wo may add that in respect of the. 
two instalments which became due before the 81st March the 
landlord might, before the end of the fasli, have tendered another 
patta to the former tenant, who was the owner up to that date, 
his liability for rent being limited to the first two instalments. 

The date on which the new tenant (tho purchaser in the Court ff, 
auction) recovered actual possession from the former tenant, sub- 
sequent to the confirmation of sale, is immaterial in regard to his 
liability to pay rent accruing due subsequent to the confirmation 

| 


of sale. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyanyar. 


BELL (Accussr), PETITIONER, 
v. 


THE MUNICIPAL COMMISSIONERS FOR THE CITY OF 
MADRAS (COMPLAINANTS), RESPONDENTS.* 


City of Madras Municipal Act (Madras)—Act I of 1884, e. 341—Liability of 
Government under taring Acts when not expressly mentioned—Prerogatives 
of the Crown —Indian Councils Act, 1861—24 & 25 Vict, cap. 67, s. 42. 


The Superintendent of;the Government Gun Carriage Factory in Madras 
having brought timber belonging to Government into Madras without taking out 
a license and paying the license fees prescribed by section 341 of the City of Madras 
Municipal Act, was prosecuted to conviction by the Municipal Commissioners : 

Held, on revision, that timber brought into Madras by or on behalf of 
Government is liable to the duty imposed by section 341 of the City of Madras 
Municipal Act althongh Government is not named in the section. Acoording to 
the uniform course of Indian Legislation, Statutes imposing duties or taxes bind 


Goverument unless the very nature of the duty or tax is such as to be inappli- 
cable to Government. 
Per curiam ;—Under the Indian Councils Aot, 1861, a Provincial Council has, 


subject to the same restrictions as those imposed by the Act on the Governor- 


General's Council, power to affeot the prerogative of the Crown by Legislatio 


Petition to revise the conviction and sentence passed by the 
Chief Presidency Magistrate, Egmore, Madras. Petitioner was the 
Superintendent of the Government Gun Carriage Factory in the 
City of Madras. Acting in his official capacity he caused certain 
timber to be brought into the City of Madras without obtaining a 
license from the Municipality on payment of the fee prescribed by 
section 341 of the City of Madras Municipal Act (I of 1884). A 
prosecution having been instituted by the Municipal Commissioners, 
the defence was set up that the timber was the property of Govern- 
ment, that the duty, if any were payable, would be paid out of the 
public Indian revenue, and that a license was not necessary 


* Criminal Revision Case No. 390 of 1901, under sections 485 and 439 of 
the Criminal Procedure Code, praying the High Court to revise the conviction 
and sentence passed by J. Meredith, Chief Presidency Magistrate, Egmore, 


Madras, in Calendar Case No, -35124A of 1900 — 
168 of 1901 


January 9. 


1901. 
December 
5, 6. 
1902, 


under section 941 of i à ut 1 
was nob applicable (ko. eyernment timber. Petitionor was edn 
victed and 3 nominal fine was inflicted. oe : x $i 
5...  Againstthis. conttietion the petitioner filed this criminal revision 

petition, . pi 

VP T he Adroeste:deneral (Hon. Mr. J. P. Wallis) for pehü- 
dioner: Three grounds are relied upon in support of th he 

ition firsts that section 341 of the City of Madras Munici'ipal 

$ is ancillary. to soction 338, which latter section contains ttan 
express exomption in favour of Government; second, that the i ee 
levied by tho Municipality is a toll, and the property of GovernmeO int 
is exempted from liab to pay toll by section 174; and we i 
there are no express words in the section binding Governa pen 
and in the absence of express words, Government is nof boun ingia ly 
the taxing provisions of a Statute, at any rate unless the int? *héontian 
to bind it is manifest and irresistible which is not the case May hore 
The present Act (I of 1884) isan amendment of Act V of lifie isa 
the provisions relating to taxation being identical in boBEy 
Section 341 of the present Act is new and is not placed with te 
other taxing scotions, which begin with section 98 and which contai® 
exemptions in favour of Government. Where the king has ai 
prerogative, title or interest it cannot be taken away by gener: 
torms; Magdalen College Cosc(1). The fact that tho Madre 
Municipal Act contains exemptions in favour of Governme 
in some scétions, and not in section 341 does not in itself justif? 
the conclusion that it was intended to render tho Government liable. 
to the tax under the latter section. In Siithett v. Blythe(2), it was 
held that though an Act contained an exemption in favour of the 
Crown from payment of tolls to a lighthouse-keeper in respoct only 
of ships of war, yet a lino of mail packets started by Government M 
was also exempt, on the general principle that the Crown is not 
bound in the absence of express words. The exemption which 
the Act did contain had been inserted ex abundanti cautela. In 
Westover v. Perkins(3), a royal carriage in which the royal family 
wore not riding was held not liable to the tax. The definition of 


a “toll” in Sheppard’s ‘Abridgment’ is also given there and MEE 
applies to this case. In Mayor, je, of Weymouth v. Nugent(4); l 


(1) 11 Coke's Rep. 74b. (2) 1 B. & Ad, 509. 
(8) 2E, & E, 07; 28 LoT, (2.0), 227, — (4) 84 Lads, GLC), 81; 6 B, & 8, 29 
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the Statute contained two express exemptions, in favour of coal 
on packets, and horses and carriages; yet it was hold that the 
effect of these was not to cut down the gencral immunity of the 
Crown, and the latter was held not liable to pay tolls on stone. 
The Crown is only bound by express words. See also Bacon’s 
* Abridgment,’ Prerogative E. 5. In Attorney-General v. Donald- 
son(l), persons who were not members of the royal family, but 
who lived in a royal palace, were held not liable to pay sewer 
rates. See also Mersey Docks v. Cameron(2) a similar case. Cush- 
ing v. Dupuy(3) shows that the Privy Council has power:to admit 
an appeal in bankruptcy from the Canadian Courts, though the 
Canadian Act provides that there shall be no appeal: the principlo 
being that the prerogative of the Crown is not takon away except 
by express words. [He also referred to Johnston v. Minister and 
Trustees of St. Andrews’ Church, Montreal(4), and Theberge v. 
Laudry(5) on the same point; and to Wheaton v. Maple & Co.(6), 
Eu-parte Postmaster-General(7) and The Collector of Masulipatam 
v. Cuvaly Vencata Narrainapah(8).] This is a “toll,” and Govern- 
ment is exempt from payment of tolls by virtue of its prerogative, 
and also under section 174 of this Act. A general definition of a 
“toll”? is to be found in the ‘Century Dictionary’ ; it is not confined 
to the privilege of passing through boundaries. Examples are 
given iu Westover v. Perkins(9) such as “ murage," “ pavage,” 
etc. A toll must be levied for some consideration, and here tho 
consideration is the license—which is really a license to import. 
[He referred to Ganpat Putaya v. The Collector of Kanara(10) 
and The Secretary of State for India v. Mathurabhai(11), as to 
the interpretation of Indian Statutes in accordance with the 
general rule that the Orown is exempt; to the ,* Encyclopædia of 
the Laws of England,’ article “Toll” and to Maxwell on the 
‘Interpretation of Statutes,’ page 188.] The exaction of money 
from the Crown is a divesting of the Crown estate which cannot 
be done without express words. 


(1) 10 M. & W., 117; 11 L.J., (Ex), 338. 
(3) 11 H.LC., 443; 35 L.J., (M.C.) 1. 


(3) L.R., 3 App. Cas., 409. (4) L.R., 3 App. Cas., 159. 
(5) L.R. 2 App. Oas., 102. (0) [1893] 8 Oh., 48. 
(7) L.R., 10 Ch. D., 595. (8) 8 M.I.A., 529 at p.580. 
(9) 2E. & E., 57; 28 LJ. (M.C.), 227. (10) LL.B, 1 Bom., 7. 


(11) LL,R., 14 Bom., 218, 
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Mr. K. Brown for complainants:—Assuming the rule of con- 
struction contended for on the other side to be applicable to Indian 
Acts, yet on the construction of the Act the conviction is right. 
It is a question of construction and the question is what is the 
meaning of the City of Madras Municipal Act. There have been 
amendments of it—such as Madras Act VII of 1884, Act II of 
1892, and Act II of 1901— The Indian Tolls (Army) Act, which 


repeals certain words in section 17: 


4. This Act is a fitter place to 


look to for light as to the definition of a “toll,” and the definition 


which it gives does not include, 


inter alia, octroi duties. There 


can be no doubt that the duty leviable under section 841 is in the 
nature of an octroi duty rather than atoll. This view is supported 


by reference to section 170 and to 


scheduleD. Section 119, which 


imposes a tax on buildings, contains no exemption in favour of 


Government 


Exemptions are contained in sections 138, 148, 158, 


170, 174, 832 and 338 ; and it is the case of the other side that all of 


these are unnecessary. 


If the test is whether the intention to tax 


Government is manifest from this Act, I answer that it is manifest. 
As there are so many sections in which Government is expressly 
exempted, and as section 341 contains no such exemption, the fair 
inference as to intention is that it was intended to tax the Crown. 


Tt is also worthy of note that 


two of the sections containing 


exemptions in favour of the Crown have been amended. 2 & 3 
Wm. IV, cap. 71, section 3 was under consideration in Westover v. 
Perkina(1). [n that section, no mention whatever is made of the 
Crown, though the King is exempted by sections 1 and 2. The 


fact that the Crown is mentioned 


which it 1s mentioned has to be regarded. 


is not conclusive; the manner in 
[He referred to Ex-parte 


Postmaster-General(2) and to the Prescription Act, section 1 of 
which relates to profits, section 2 to ways, and to section 8 to light ] 
Wheaton v. Maple & Co (8) proceeded on the ground that as the 
Crown was expressly exempted in one section and not in another, 
there was no intention to exempt iu the latter—see at page 54. As 
to the other cases cited they can only be useful with reference to 


the terms of the Acts construed. 


Ex-parte Postmaster-General(2) 


only raised the question whether the Crown could insist on its 


(1) 2E. & B, 67, 28 LJ., (M,C), 227 
(2) L.R., 10 Oh. D., 
(8) [1893] 8 Ch., 48, at p. 54. 


695. 
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priority in spite of the fact that the property had become vested 
in the trustee for the general body of creditors. Neither this case 
mor Sinithett v. Blythe(1) help the petitioner very much. The 
sections on which Westover v. Perkins(2) was decided show how 
little it can apply to the present case The exemptions in 3 Geo. 
IV, cap. 126, section 32 and 4 Geo. IV, cap 95, section 24, are 
purely personal. It was distinctly found that the carriage was 
being used by permission of the Queen, and was used by the equerry 
in the exercise of his office. The Act upon which Mayor, &c., of 
Weymouth v. Nugent(3) was decided was a private one and it is 
impossible to ascertain a principle of construction from the decision 
without reference to the terms of the Act, which are not cited. 
Attorney-General v. Donaldson(4) depended on the technical nature 
of the proceedings, which were peculiar to the Crown. [He also 
referred to Maxwell on Statutes, 2nd edition, page 166; 3rd 
edition, page 186; Mersey Docks v. Cameron(5) ; Bacon's * Abridg- 
ment,’ Prerogative E 5.] The City of Madras Municipal Aot 
would be within the exception of the first paragraph based upon 
publie good ; moreover, as stated in Bacon, express words are not 
necessary to bind the Crown if the intention to do so is manifest. 
Moore v. Smith(6) shows this : a case that is dealt with on page 191 
of Maxwell on ‘Statutes,’ 8rd edition. Hardcastle on ‘Statutes’ 
also deals with the rule stated in Bacon at page 185 of the first 
edition. The questions of the existence of a prerogative, and of the 
existence of an intention to tax the Crown, are distinct; it has 
first to be considered whether there is an intention to tax. As to 
section 341 being ancillary to section 388, no authority has been 
cited for such a principle of construction. According to Lord 
Coke, the three kinds of Statutes which are binding on the king, 
thougl. he be not mentioned, are those relating to the advancement 
of religion, to the interests of justice, and to the relief of the poor. 
But does the rule of construction contended for on the other side 
apply to Indian Acts? It is submitted that it does not. Sargent, 
O.J., in The Secretary of State for India v. Mathurabhax(7) differs 
from Westropp, J., and the obiter dictum of the former is directly 


G) 1 B. & Aa, 509. (2) 2E & E, 57, 281. , (M.0.), 227. 
(3) 84 LJ , (M.C.),81, 6B. & 8,22. — (4) 11 M & W, 117; 11 L.J., (Bx), 338. 
(5) 11 ELLO, 448 , 85 L.J., (£0), 1. — (0) 28 Lal, (M.C.), 126, 

(7) LLR., 14 Bom., 213. 
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opposed to Arzan v. Rakhal Chunder Roy Chowdhry(1)—a case 
agdinst the Secretary of State. [He also réferted to Appaya’v. 
The Collector of Visagapatam(2) and Ganpat Putaya v The CollectoF- 
of Kanara(3).] Where the Indian Legislature intends to put Gov-" 
erüment and its officials on an oxteptional footing, that intention 
is not left to be rmplied but is expressed, as in the Procedure Code, 
the’Limitation Act, the Easements Aet and elsewhere Such an 
intention cannot be read mto the Acts enabling local authorities to 
levy taxes and mpose dues Compare the District Municipalities 
Acts and tho Local Boards Acts These enactments contain pro- 
visions of gencral application, from certain of which Government is 
exempted by express language Act XI of 1881 may be referred 
to on this pomt, and on the question of intention. This Act 
empowers the Secretary of State to prohibit the levy of taxes 
payable by him, even where there is no exemption in favour of 
Government So it is part of the system that the Secretary of 
State shonld be taxed, and the Legislature has provided an easy 
method for proventing the levy of taxes such as that under 
consideration. 

"Tho Advocat:-General, in reply, ated Lord Coke’s definition of 
a “toll” in the second Institute, page 58, and contended that the 
tax imposed by section 341 was a toll within this definition, and 
that the definition of a toll in the Tolls (Army) Act of 1901 could 
not affect the question, being only for the purposes of that Abt; 
also that the latter Act did not show when liability arose, but only 
defined powers which might be used after it had arisen. The 
intention of the City of Madras Municipal Act could not be asceti 
tained, nor could it be legitimately construed by perusing’ other 
Statutes. He contended that section 174 governed section 341. 

Bewsox, J —Major Bell, the accused in this case, is the 
Superintendent of the Government Gun Carriage Factory in the 
City of Madras. He caused certain timber to be hiought into the 
city on account of Government without obtaining a license and 
paying the fees prescribed by section 841 of the City of Madras 
Municipal Act Iof 1881, and for this act he has beon prosecuted 
at the instance of the Munierpal Commissioners and has been fined 
the nominal sum of one rupee. 


Q) LLR, 10 Calo., 214. @ TLR, 4 Med, 155. 
(8) 1L.R., 1 Bom., 7, 
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The learned Advocate-General asks us, in the exercise of our 
powers of revision, to set aside the conviction and sentence as 
The object of the prosecution and of this revision 
petition is to obtain an authoritative decision of this Court as to the 
applicability of section 341 to Government timber and firewood. 
The section enacts that “no timber or firewood shall be brought 
within the city without a license specifying the place and condi- 
tions of storing, to be issued by the President under the bye-laws, 
on payment of a fee which should not exceed the following rates :— 
Timber Rs 5 per ton; firewood Re. 0-6-0 per ton.” 

There is nothing in the section to limit the liability of Gov- 
ernment timber, though exemptions in favour of Government 
are found in several other sections of the Act. The primd facie 
inference is that the Legislature intended to make the section 
applicable to such timber The learned Advocate-General, how- 
ever, contests this inference, and contends that the conviction is 
bad on three grounds, viz :— 

“1 Because the Magistrate onght to have held that the 
provisions of section 341 as to taking out a license for importing 
wood are merely ancillary to the provisions of section 338 as to 
taking out a license for storing wood and that the exemption in 
favour of Government in section 338 applies also to section 341. 

“2 Because, if as held by the Magistrate, the license fee 
leviable under section 341 is to be treated as a tax on importation 
it amounts to a toll, and Government property is expressly 
exempted by section 174 from payment of tolls. 

“3, Because the Crown is not bound by the taxing provisions of 
a Statute unless there be express words to bind it, or in the absence 
of express words, unless the inference that it was intended to bind 
the Crown is manifest and irresistible, whereas on the true construc- 
tion of this Statute, no such intention is anywhere to be found." 

The first two grounds appear to me to be clearly untenable. 
The license mentioned in section 341 is quite distinct from that 
mentioned in section 838. The latter section requires the occupier 
of every place used for the sale and storage of wood and certain 
other inflammable materials to take out a license, just as other 
sections require those who keep livery-stables, slaughter-houses 
and bake-houses, or who exercise certain dangerous and offensive 
trades, to take out a license, the object being to give the Munici- 
pal authorities the power to control such places in the interest of 
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the public. Section 341, properly understood, is a section which 
imposes an octroi or town duty under the guise of a license fee. 
This is manifest from the heavy incidence of the fee and from the 
proviso in the section for a drawback of nine-tenths of the fee in 
caso the wood is exported, and also from the fact that the president 
has no discretion to refuse to grant a license. A porson may 
import wood under section 341 withont taking it toa place licensed 
under section 338, and a person may keep a place under section 338 { 
without importing under section 941. I can sce no reason for 
holding that the exemption from coutrol iu section 338 in favour 
of a place occupied by Government operates to exempt from 
toxation under section 341 the person who imports Governmont 
wood. Nor can it, with any show of reason, be said, that the i j 
exemption provided by section 174 in favour of Govornment as 
regards tolls, extends to the fee or town duty imposed by section 
341. The tolls referred to in section 174 are those tolls, and those 
tolls alone, which the Commissioners are authorised to levy eo 
nomine by section 170 and which are specified in schedule D ot the 
Act. 
There remains the contention which was pressed upon us by the 
Adyocate-Genoral with much force and learning, viz., that the fees 
, payable under section 341 are tolls, and that the Crown has a 
prerogative exemption as regards all tolls, and that, even if they 
are not “tolls,” the Crown, or, in this country, the Secretary of 
State for India in Council as representing the Crown, is not bound 
by the taxing provisions of a Statute unless there be express words 
to bind the Crown, or in the absence of express words, unless the 
inference that it was intended to hind the Crown, is manifest and 
irresistible, and that such intention is not to be found in the City 
of Madras Municipal Act He contended that no intention ‘to 
render the Crown liable under section 841 can properly be inferred 
from the fact that in other sections of the Act Government is 
expressly exempted from liability and he quoted a number of 
English cases in support of his contention. There is, no doubt, 
abundant authority to show that in England the Crown is by 
virtue of its prerogative exempt from the payment of tolls, but it 
is also clear from the Indian Councils Act, 1861 (24 & 25 Vict., 
cap. 67) that it is competent for the Indian Legislatures to make 
laws which may cut down the prerogative of the Crown in certain 
matters. This is clear with regard to the Governor-General in 
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Council from section 24 which provides that “ no law or regulation 
made by the Governor-General in Council (subject to the power 
of disallowance by the Crown as hereinbefore provided) shall be 
deemed invalid by 1cason only that it affects the prerogatives of 
the Crown ” 

I had at first some doubt whether the Governors in Council of 
this Presidency and of Bombay are competent to make any law 
which shall affect the prerogative of the Crown. This doubt was 
caused by the absence of any section similar to section 24 in regard 
to the powers of these local Legislatures, and it was strengthened 
by finding that Sir C. Ibert in his work on the “ Government of 
India” (pages 223 and 226) assumed, for the same reason, that 
they have no such power. On further consideration, however, and 
after consultation with my learned colleague, I am of opinion that 
the local Logislatures are competent to make such a law, provided 
1t does not affect the prerogative in regard to any matter specially 
exempted from their jurisdiction or from the jurisdiction of the 
Governor-General in Council. The authority to legislate as 
regards matters which affect the prerogative is not conferred on the 
Governor-General in Council by section 24. That authority is 
conferred by section 22 which gives the Governor-General in 
Council full legislative authority save in regard to certain specified 
matters, some of which affect the prerogative, and some of which 
do not do so. That section in substance re-enacts section 43 of 
3 & 4 William IV, cap. 85, with this important difference that it 
omits the general words of the latter section which prohibited the 
Governor-General in Counal from “making any laws or regula- 
tions which shall in any way affect any prerogative of the Crown.” 
That limitation had, in the interval, been removed by section 26 
of 16 & 17 Vict , cap. 95, which provided that “ no law or regulation 
made by the Governor-General in Council shall be invalid by 
reason only that the samo affects any prerogative of the Crown, 
provided,” ete. Thus section 22 of the Indian Councils Act, 1861, 
conferred on tho Governor-General in Couucil a general power 
to legislate even in matters affecting the prerogative, except in 
regard to certain specified matters, and section 24 was enacted 
ex majore cautela so as to show beyond all doubt that the important 
change in the law made, subject to a qualification, by section 26 
of 16 & 17 Vict., cap. 95 was, without any qualification, maintained 
in the new Councils Act, 24 & 25 Vict, cap. 67. The extent of 
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the legislative powers of the Governor in Council of this Presidency 
and of Bombay is defined and Limited in sections 42 and 48 of this 
‘Act. Under section 42 the Governor in Council of this Presidency 
may “make laws and regulations for the peace and good govern- 
ment” of the Presidency provided they shall not “affect any of 
the provisions of this Act or of any other Act of Parliament in 
force or hereafter to be in force in such Presidency." Section 48 
then specifies certain matters which are not to be dealt with by 
the local Legislature save with the previous sanction of the 
Governor-General. In neither section is there any general limita- 
tion in regard to matters affecting the prerogative. The limita- 
tions imposed on the Governor-General in Council by the latter 
part of section 22 must necessarily he held to apply to the sub- 
ordinate Legislatures of this Presidency and of Bombay, but, subject 
thereto and to the restrictions imposed by sections 42 and 43, a 
law passed by the Legislature of this Presidency for its “ peace 
and good government " is not, in my opimon, invalid by reason 
only that it affects the prerogative of tho Crown The City of 
Madras Municipal Act is such a law, and even if tho fees specified 
ım section 341 thieof are to he regarded as “tolls” to which the 
prerogative of the Crown would apply in England (a proposition 
which I think 1s doubtful), there would be nothing contrary to law 
in the local Legislature requiring such fecs to be paid on Govern- 
ment wood iu the same wav as on wood, the property of private 
persons. 

lf the teos are uot to be regarded as “ tolls,” with a special 
prerogative exemption jn favour of Government, still less can they 
be regarded as necessarily inapplicable to Government if they are, 
as I think they are, in reality a mere tax or town duty, similar 
to the duty imposed by Act 1 of 1890 (Madras) on all tobacco 
brought into the City of Madras lt would, no doubt, seem to be 
the case that in England, owing to historical causes, the Legis- 
lature has proceeded on the view that the Crown is not bound by a 
Statute unless named in it, and we, therefore, find that the Crown is 
1n many Statutes expressly stated to be bound, but it is impossible 
to say broadly that ın India the Crown is not bound by a Statute, 
or the taxing provisions of a Statute, unless expressly named 
in it. Such express inclusion is altogether exceptional. It would 
be more correct to say that, as a general rule, the Indian Legis- 
jatures have proceeded on the assumption that the Government 


will be bound by the Statute unless expressly or by necessary Brrr 
implication excluded from its operation. Government, when a mis 
party to litigation, pays Court-fees just as other suitors do because 3t rera 


Commis- 
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Fees Act. On the other hand, Government is specially exempted Cray or 


from the payment of stamp duties under the General Stamp Act Mapas. 

1899, section 3, proviso 1, “in cases where but for this exemp- 

tion the Government, would be liable to pay the duty chargeable 

in respect of such instrument? This amounts to a statutory 

declaration that Government would be liable to pay the duty but . 
for the special exemption. In bke manner goods belonging to 

Government or spevially exompted from duty under the Sea 

Customs Act and the Indian Tariff Act, and it would be easy to 

enumerate many other Acts in which excmptions are made in 
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favour of Government on the evident assumption that but for such 
exemption the Government would be bound. Perhaps, however, 
tho most important Act of all is the “ Municipal Taxation Act, 
1881” passed by the Governor-Gencral in Council It gives the 
Governor-General in Counal power by an onder in writiug to 
prohibit the levy hy a Municipal Committee of any specified tax 
payable by the Secretary of State for India in Council, but 
provides that in such case “the Sorxetary of State in Council 
shall be liable to pay to the Municipal Committee, in liou of 
such tax,” such sums (if any) as an officer appointed by Govorn- 
ment may, in all the circumstances of tho case, determine, to be fair 
and reasonable. The preamble to this Act does not allege that 
the imposition of a tax payablo by the Scerctary of State to a 
Municipal authority is opposed to the prerogative of the Crown. 
It assumes that such taxation is legal. The Act, in effect, is an 
acknowledgment by the supreme legislative authority in India 
that Municipal taxes may be legally and properly payable by 
the Scoretary of State tor India in Council. We have not been 
referred to a single Local or Municipal Act in which Government 
or the Scoretary of State is expressly named as liable to taxation. 
If such liability did not exist or if it deponded, as the Advocate- 
Genoral contends that it does, on the Government being expressly 
namod in the Statute, this Municipal Taxation Act of 1881 would 
have had no scope for application and would have been unnecessary. 
The Legislature has treated such taxation as legal and proper, but 
has provided a special machinory for its assessmont and levy, in 
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order to guard against abuses or inconveniences that might arise 
if the machinery were that provided by the Acts as suitable in the 
case of private persons. A similar policy is embodied in the 
Indian Tolls (Army) Act II of 1901, and the Government Build- 
ings Act IV of 1899. It may be noted in passing that in the 
former Act, octroi or town duties aro specially excluded from 
tho definition of “ tolls” from the payment of which the Act 


exempts military persons and certain military property and certain . 
property of His Majesty. It is in my opinion impossible to hold ' 


that theso Acts and similar oxemptions in other Acts were made by 
the Legislature in ignorance of the prerogative rights of the Crown 
or merely ev majore. cauli la and withont any legal necessity. The 
whole history and teuor of Indian legislation is opposed to the 
contention. Tt may bo taken, then, that the local Legislature has 
power to impose taxation fox purposes that make for the peace and 
gool government of the presidency, and that such taxation is not 
invalid by reason only that it is payable by the Scerctary of State 
for India in Council. Tho question, then, after all comes to this, 
whether on the true construction of the City ot Madras Municipal 
Act L of 1884, there is clearly manifest an intention to make 
section 341 applicable to wood imported by Government, and the 
intontion is to be gathered, according to the ordinary rules of 
construction, from the general scope and tenor of the Act, and of 
tho legislation in part materia of which it forms a part. I am of 
opinion that the question must be answered in the affirmative. 
Wo find that in the City of Madras Municipal Act (V of 1878), 
which was in force before the Act of 1884, there were provisions 
for lovying taxes on building» and lands, on professions and 
salaries, and on vehicles and animals, and tor levying tolls on 
vohicles and animals entering Municipal limits, Governmont 
buildings and lands wero not excraptod from taxation, though the 
Madras Harbour Works were oxempted, as were also places used 
for public worship and burial grounds. Besides tho general tax 
on buildings and lands, there were special taxes leviable on build- 
ings and lands as a water rate, and as a lighting rate. In 
regard to neither was tho Government generally exempt, but 
buildings and land in Fort St. George, which all belong to 
Government, were exempt from the lighting tax, though not from 
the water tax. This is notable as showing that the Legislature 
had itt mind the question of exemption of Government buildings 
> . 
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and lands and expressly gavo that oxempüion in part, though not 
generally. Military officcrs were not exempt from the tax on 
salarios, but gun carriages, ordnance carts and waggons, cavalry 
horses and vehicles and animals belonging to Government, were 
exempt from the vehicle and animal taxcs, and it was provided 
that no tolls should be paid “ for the passage of troops, Government 
stores, Government vehicles or animals or any other Government 
property." Government was alo exempt from the provisions of 
the sections which required persons oxercising cortain dangerous 
and offensive trades, keeping stables, cart-stands, &c , and places 
for the storage and sale of wood and other inflammable substances, 
to take out licenses and pay foes in respect thereof. 

A section (328) corresponding to section 338 of the present 
City of Madras Municipal Act, existed in the Act of 1878, but it 
had no section corresponding to section 841. Strong objections, 
to a great extent sentimental, were taken by military officers to 
the payment of a profession tax under the Towns Improvement 
Act which was then in force in the mufassal Municipalities, and 
this, together with certain abusos which had occurred in regard to 
the levy of the tax on Government buildings and lands, led the 
Legislature to pass Act XI of 1881, the Municipal Taxation Act 
already reforred to, by which the Governor-General in Council 
was empowered to prohibit the levy of any specified Municipal tax 
payable (1) by Military Officers, (2) by the Secretary of State for 
India in Council, on cortain terms as to compensating the Municipal 
authorities. It was after this Act was passed that the present City 
of Madras Municipal Act, 1884, was passed, and in it we find 
section 341 introduced for the first time. No exomption in favour 
of Government is mado in this scction. The effect of this section 
is to impose an octroi or town duty on timber and firewood 
brought into the City. Six years lator a similar duty was imposed 
by Act I of 1890 (Madras) on all tobacco brought into the City, 
and again we find no exemption in favour of Government. Look- 
ing to the precise manner in which the Government is exempted 
from payment of certain taxes and fees and to the absence of any 
such exemption in the case of other taxes and fees, it seems to me 
that the clear intention of the Legislature was to give exemption 
in the cases specified, and not to give exemptions in cases not 
specified. The omission of any exemption in the case of Town 
Guties appears to be intelligible enough, and to be in accordangg: 
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with the general policy of tho Supreme Indian Legislature as 
indicated by the Municipal Taxation Act, 1881. Under this Act, 
Government has the power to prohibit the levy of the tax if it sees 
fit to do so; but to hold that tho Legislature when enacting the 
City of Madras Municipal Act, 1884, did not mean to make section 
341 applicable to Government, would, in my judgment, be opposed 
to the manifest intention of the Act, when construed in its natural 
sense according to accepted canons of interpretation applicable to 
Indian Satutes, and with reference to the course of legislation in 
India and the Acts which have from time to time heen passed 
in pari materut. 

In this view the conviction was right and the revision petition 
must be dismissed 

Buasnyax Ayvancar, J.—The petitioner is the Superintend- 
ent of the Gun Carriage Factory at Madras and in his official 
capacity caused to be brought within the City of Madras on the 7th 
November 1900 and the 4th February 1901, 21 logs of timber of 
the aggregate weight of 14} tous without obtaining a heense from 
tho Municipality of Madras, on pry meut of the feo prescribed by 
section 341 of Madras Act I of 1884 It is admitted that the 
timber so bronght was the property of Government and was re- 
quired for the purpose of builling gun carriages for His Majesty’s 
forces and that if the same were liable to duty under section. 341, 
such duty will have to bo paid out of the Public Indian Revenue. 

The petitioner, having been convicted and fined by the Chief 
Presidency Magistrate for having brought the timber into the City 
without obtaining a license from the Municipality of Madras, this 
revision petition has been preferred for the parpose of determining 
whether the licenso prescribed by suction 341 is necessary in the 
case of timber brought into the City of Madras by Government. 
The legality of the conviction of the petitioner is questioned solely 
on the ground that he was not bound to obtain the license pre- 
soribed by section 341, and itis the only question that has been 
argued. The learned Advocate-General, who appears for the 
petitioner, bases his contention on three grounds :— 

i. that section 841 is merely ancillary to section 338 and 
that the exemption in favour of Government in the 
latter is therefore equally applicable to the former ; 

ii, that tho exemption from payment of tolls made by 
section 174 in favour of Government is applicable to 
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the license-fee prescribed by section 841, such foe 
amounting in fact to a toll; and 

iii. that the Crown is not bound by the taxing provision 
of a Statute unless there bo express words to bind it 
or unless the inference that it was intended to bind 
the Crown is manifest and irresistible, whereas on 
the true construction of Madras Act I of 1884 no 
such intention is anywhere to be found. 

The first two grounds are clearly untenable and preseut no 
difficulty. Section $38 enjoins that yearly licenses should be 
obtained in respect of every place sct apart for the sale or storage 
(for other than privato usc) uf timber or firewood, &e, hy the 
occupier of such place. The feo and the rate of fre for tho issue 
of such licenses are to be fixed by the Commissioners with the 
sanction of the Governor in Council under section 420, and “ the 
president may, as he in his diserction and mnder such restrictions 
and regulations as he thinks fit, grant or refuse such license." 
The proviso io section 338, exempts from the operation of the 
section any such place in the occupation or undcr the control of 
Government. This section (398) was practically in torce since 
1867. But section 341 was enacted only in 1894 and is in no sense 
ancillary to, or dependent upon, section 358. It really imposes 
octroi duties or town duties on the impoitation of timber or fire- 
wood, the duty being regulated with reference to its weight. The 
importer is required. on payment of the duty, to obtain a license 
specifying the place and conditions of storing of the timber or 
firewood and the President has no discrotion to refuse such license. 
The specification, in the license, of the intended place of storing 
will enable the Municipal Commissioners to find out if the 
occupier of such place of storage, if it be not in the occupation or 
under the control of Government, has obtained the license pre» 
scribed by section 338. Tae pimary object of section 341 is the 
levy of import duty and that is entirely independent of section 
838. Incidentally, no doubt, provision is made in section 841 
in view to check the evasion of section 338 iu casos to which that 
section is applicable. Timber or firewood imported by Covern- 
ment may or may not be stored in a place in the occupation or 
under the control of Government. It is impossible to connect 
section 341 and section 338 in such a way as io justify tho 
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engrafting on the former, of the exemption m favour of Govern- 
mont contained in the latter 

The second ground urged proceeds upon the assumptions that 
the scope of section 174 is much wider than it really is and that 
the duty leviable under section 341 can be regarded as a “toll ” 
A 1eference to section 98, particularly to clause 9, shows that tolls 
leviable under the Aet are only in 1espoct of vehicles and animals 
entering the Municipal limits Such tolls are dealt with in 
sections 170—178 under the heading of “tolls on animals and 
vehicles entering the Municipal limits” and the 1ates of tolls and 
the vehicles and animals in respect of which tolls axe leviable are 
specified in schedule D to the schedule shows that 
the rate of tolls varies according as the animals or vehicles are 


A 1efeience 
Jaden o: not laden So far as Government 1s concerned section 
174 exempts Government hom payment of tolls fot the passage of 
Government vehicles or animals, Government stores or auy other 
Government property, ‘The exemption can only relate to tolls 
Mı viable as such under section 170 of the Act and thcv aro specified 
in schedule D. I do not advert to tho amendment ot that section 
by the Indian Tolls (Army) Act (11 of 1901) as the amendment 
does not affect the question under consideration The duty leviable 
under section S11 is not tor the passage of timber or firewood, 
within the meaning of section 174. but for importing the same into 
the City. ‘Lhe exemption in tavow of Government in section 174, 
can only apply to duties leviable under the Act as “tolls” (sco- 
tion. 170) aud cannot be exteuded to section 341 even if the duty 
proscribed by the latter can be regarded as a “ toll” in its general 
In my opinion the duty imposed by section 341 on 
timber or firewood imported mto the City of Madias is really 
an octroi-duty and that ıt is such is made perfectly clear by the 
amendment of that section by Madras Act II of 1892 providing 
for drawback upon timber or firewood exported from Madras, 
in respect of which import duty has beon paid 


scuse. 


Ido not think that “ toll " even in 1ts wide acceptation can com- 
prise such a tax. “Toll” is defined in tho ‘ Century Dictionary’ 
as “a tax paid or duty imposed for some use or privilege or 
other reasonable consideration” and this definition, 1 think, 
brings out bost the meaning of the word “toll” from a legal 
point of view, The learned Advocate-Goneral, relying upon the 


— MP 
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definition ot “toll” given in Nheppard’s * Abridgment ? urges that 
the term will include octroi-dutics or town-duties on the import 
of goods. That definition is quoted in tho argument of Counsel 
in Westowr v. Perkuns(1) and I am by no meaus satisfied that 
an octroi-duty payable bv the owner of goods—and not hy the 
buyer as stated in Sheppard’s definition—falls withm the detini- 
tion. Ttseems to me that the dofinition quoted above trom the 
Century Dictionary succinctly expresses the idea conveyed bv 
the definition in Sheppard’s ‘ Abridgment’ I may here refer to 
the definition of “ tolls ” given in the Indian Tolls (Army) Act IL 
of 1901, section 2 (A), which, while more comprehensive than 
“tolls” referred to as such in Madras Act I of 1884, expressly 
excludes customs-duties and octroi-duties or town-duties on the 
import of goods. 

Tho learned Advocate-General bases his contention chiefly 
on the third ground. The substance of his argument is that the 
Crown is not bound to pay the duty imposed by section 341 
because Government 1» neither capressly nor by necessary 
implication included within the purview of that section; and that 
the express exemption of the Crown from tanes imposed under 
several other sections of the Act cannot legitimately lead to the 
nocessary implication that the Crown 1s liable to pay taxes imposed 
by section 341 and certam other sections in 1egaid to which 
there is no similar exemption, The question was argued on both 
sides with reference to certain English and Indian decisions, in 
some of which it was held, that the Crown was not bound becauso 
it was not expressly named, and in others, it was bound though 
not expressly named. The extont to which decisions in English 
Courts, passed with reference to Statutes of Parliament and tho 
prerogatives of the Crown under the English Law, will be a safe 
guide to tho interpretation of Acts passed bv the Indian Legisla- 
ture and the prerogatives of the Crown in India, will depend very 
much upon the policy and course of Indian legislation and the 
powers of the Indian Jegislature—especially of the Provincial 
Legislatures, whose competence to affect by legislation the 
prerogatives of the Crown is seriously doubted by Sir Courtenay 
Ibert in his recent work on the “ Government of India (at pages 
223 and -226) 


(1) 2 E, & E», 57 at pp. 61-62; 28 L Ja (M.0:), 227, 
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Jt is unnceessary to advert to the powors of the Indian 
Legislature and the course of Indian legislation prior to 8 & 4 
William IV (1833), cap. 85, which vested the legislative power of 
the Indian Government exclusively in the Governor-General in 
Council. Section 43 of that Act defined the powers of the Indian 
Legislature as follows :— 

“ And be it enacted that the said Governor-General in Council 
shall have power to make laws and regulations for repealing, 
amending or altering any laws or regulations whatever, now in 
forev, or hereafter to be in force in the said territories or any 
part thereof and to make laws and regulations for all persons, 
whether British or native, foreigners or others and for all Courts 
ot Justice whether established by His Majesty’s charters or 
otherwise and the jurisdictions thereof, and for all places and 
things whatsoever within and throughout the whole and everv 
part of the said territories and for all servants of the said Company 
within the dominion of princes and states in alliance with the 
said Company ; save and except that the said Goveinoi-General 
in Council shall not have the power of maling anv laws or 
regulations which shall in auy way repeal, vary, suspend or affect 
any of the provisions of this Act or any of the provisions of tho 
Acts for punishing mutiny amd desertion of Officers and Soldiers 
whether in the service of His Majesty or of the said Company, or 
any provisions of any Act hereafter to bo passed in any wise 
affecting the said Company or the said territories or the inhabit- 
ants thereof or any laws or regulations which shall in any way 
affect any prerogative of the Crown, or the authority of Parliament 
or the constitution or rights of the said Company or any part of 
tho unwritten laws or coustitution of the United Kingdom of 
Great Britain and Ireland whereon may depend in any degreo 
the allegiance of any person to the Crown of tho United King- 
dom or the sovereignty or dominion of the said Crown over any 
^ By section 59 of the same Statuto 
it was provided that the Provincial Governors in Council were no 
longer to have the power of making laws except in case of urgont 
necessity aud then only until the decision of the Governor-General 
of India in Council should be signified thereon. It will be noticed 
that by section 48 the Governor-General in Council was prohibited 
from making auy law affecting the prerogative of the Crown. 
This provision, howover, was modified by 16 & 17 Vict., cap. 


part of tho said territories’ 
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95, section 26, which provided as follows :—‘ No law or regulation 
made by the Governor-General in Council shall be invalid by 
reason only that the samo affects any prerogative of the Crown, 
provided such law or regulation shall have reccived the previous 
sanction of the Crown signified under the Royal Sign Manual of 
Her Majesty, countersigned by tho President of the Board of 
Commissioners for tho affairs of India." 

When the Indian Councils Act 1861 (24 & 25 Vict., cap. 67), 
was passed, section 43 of 3 & 4 William IV, cap. 85 and section 
26 of 16 & 17 Vict, cap. 95, were, among others, repealed and 
the legislative powers of the Provincial Governors in Council were 
restored. Section 22 of the Indian Councils Act defines the 
legislative powers of the Governor-General in Council and it 
substantially corresponds to section 43 of 8 & 4 William IV, cap. 
85, except in ono important particular, z e., that the prerogative 
of the Crown is not excepted froin the legislative authority of the 
Governor-General in Couucil save, of course, in so far as the 
matters specially excepted may comprise certain prerogatives of 
the Crown. Section 24 expressly provides that a law made by 
the Governor-General in Council shall not be deemed invalid by 
reason only that it affects the prerogatives of the Crown. This 
is simply a reproduction of the first part of section 26 of 16& 17 
Viot., cap 95, which section was repealed. This section is really 
superfluous and can be regarded as inserted only ‘ex majore 
cautela’ as an important change was made in the law by sub- 
jecting the prerogative of the Crown to the legislative authority 
of the Governor-General in Council, except in so far as such 
prerogative may iclate to the allegiance of any person io the 
Crown or to the sovereignty or dominion of the Crown over any 
part of the Indian territories—which aro specially excepted by the 
concluding paragraph ot section 22 Section 42 empowers the 
Provincial Governors in Council to make laws and regulations 
“ for the peace and good government " of the provinces, subject to 
the condition that no Act of Parliament then in force or there- 
afterio be in force in the provinces is to he affected by any 
provincial legislation. It will be noted that the matters which 
may be dealt with by the provincial Legislatures nre not specifi- 
cally enumerated as in the case of the Governor-General in Council, 
nor are the matters comprised in the last paragraph of section 
22, which are excepted from the legislative authority of the 
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Governor-General in Council, specially oxcepted in section 42 from 
that of the Provincial Governors m Council, It seems probable 
that it was considered unnecessary that the exceptions covered by 
the last paragraph of section 22, should be engrafted on section 42 
inasmuch as section 42 empowers Provincial Governors in Council 
to mako laws only for the “peace and good government ? of tho 
province, and that such power cannot possibly extend to any ot 
the matters comprised in the last paragraph of section 22. Whether 
this is so or not, ıt is obvious that matters excepted from the 
legislative authority of the Govcimoi-General m Council cannot 
be within the powers of subordinate provincial Legislatures. It 
is true, as pointed out by Sir C Ilbat, that there is no section, 
with respect to tho laws passed by provincial Legislatures 
eonesponding to section 24 which relates only to laws passed by 
tho Goveimor-General in Conneil affecting the prerogative of the 
Crown Docs this warrant the inference drawn by Sir Courtenay 
Tlbmt that the provincial Legislatures do not possess the power 
which the Governor-General in Council has, of making laws which 
may affect the prerogative of the Crown? If the power of the 
Governor-General in Conneil to pass snch a law was conferred by 
section 24, no doubt the inference would be irresistible, that 
in tho absence ot such a section the provincial Legislatme can pass 
no such law. ‘The power of the Governor-General in Council 
to pass a law affecting the prerogative of the Crown is derived not 
from section 24 but from section 22 which, unlike the correspond- ^ 
ing scotion 43 of 8 & 1 Wiliam IV, cap, $5, does not except the 
prerogative of the Crown generally from the legislative jurisdiction 
of the Governor-Generalim Uonneil Section 42 definmg the powers 
of tho provincial Logislatures docs not except the prerogative of the 
Crown generally from then jurisdiction and it can hardly be con- 
tended that there would he no need or occasion. to affect any pro- 
rogative ot the Crown in making eflectivo laws and regulations 
for the “ peace and good government " of the province. 

The phrase‘ peace, order and good government” is used in 
several Acts of Parliament conferring legislative powers on Colonial 
assemblies The 91st section of the British North America Act, 
1867, provides that it shall be lawful for the Queen, with the 
advicb and consent of the Senate and the House of Commons, to 
ake laws for the “ peace, order and good government " of Canada, 
in relation to all matters not coming within the class of subjects 
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by this Act assigned exclusively io the Legislatures of the pro- 
vinces In Russell v The Queen(1) a question wa's raised as to tho 
validity of the Canada Temperance Act, 1878, passed by the Domi- 
nion Parliament and it was held by the Privy Council that the Act 
did not come within ono of the classes of subjects assigned to the 
provincial Legislatures and was enira vu es of the Dominion Parha- 
ment, being of a nature which fell within tho general authority of 
Parliament to make laws for the order and good government of 
Canada In Ashbury v Ells(2) a contention was raised that the 
Act of Parliament, 15 & 16 Vict , cap. 72, which gave to the Legis- 
lature of New Zealand power “to make laws for the peace, order 
and good government ot New Zealand provided that no such law 
be repugnant to the laws of England” did not give power to sub- 
ject to its judicial tribunals persons who neither by themselves nor 
hy their agent were present in the colony It was argued that 
though the law was not repugnant to the laws of England, yet the 
moment an attempt was made by the Legislature of New Zealand 
to affect persons out of New Zealand, that moment the local lmit- 
ations of the jurisdiction were exceeded and tho attempt was 
nugatory Ther Lordships of the Privy Council overruled the 
objection, it bemg in their opinion “clear that it is for the peace, 
order and good government of New Zealand that the Courts in 
New Zealand shouldin any case of contracts made or to be per- 
formed in New Zealand have the power of judging whether they 
will or will not proceed in the absence of the defendant” and 
that whether a foreign Court will or will not enforce a judgment 
passed in the absence of the defendant under sach circumstances, it 
is sufficient for trying “the vahdity of New Zealand laws n New 
Zealand to say that the peace, order and good government of New 
Zealand are promoted by the enforcement of the decrees of their 
own Courts in New Zealand” Though no question of prerogative 
being affected by the colonial Legislature was involved in either of 
the above cases, they afford illustrations of the liberal interpreta- 
tion which has been placed by the Judical Committee of the Privy 
Council on the expression “peace, order and good government.” 
In Cushing v. Dupuy (8) the question arose as to whether the 
Dominion Enactment, 40 Vict., cap 41, section 28, amending the 
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Canadian Insolvency Act and providing that the judgment of the 
Court of Appeal in matters of insolvency should be “ final” could 
and did derogate from the prerogative of the Crown to allow appeals 
as an act of grace. Their Lordships of the Privy Council thought 
it unnecessary to consider and decide whether the Parliament of 
Canada had power to interfere, by legislation, with the royal pre- 
rogative, as in their opinion the 28th section of the Insolvency Act 
did not profess to touch it and that upon the general principle 
that the rights of the Crown can be taken away only by express 
words, the power of the Queen to allow appeals as "an act of 
grace was not affected by the enactment. The attention of the 
Privy Council was diawn to an Act ot the Parliament of Canada, 
31 Viet, cap. 1, enacting rules of interpretation to be applied to 
all future legislation, when not inconsistent with the Act or the 
context, which, among others, provides that no provision or enact- 
ment in any act shall affect in any manner or way whatsoever, 
the rights ot Her Majesty, her heirs, or successors, unless it is 
expressly stated therem that Her Majesty shall be bound thereby. 
‘An earlier decision of the Privy Council, to the contrary in 
Cuvilher v. Aylirin(1) which was followed in The Queen v. Eduljee 
Byramyee(2) and in The Queen v Allo Paroo(3) was virtually, if 
not expiessly, overul d on the ground that the decision in that 
case “if not expressly overruled has not been followed and later 
decisions are opposed to it" A mmilar question arose before the 
Privy Council in 1856 m an appeal from the Sadr Dewani Adalat 
of Bombay, in Modee Kuikhooscrow Hormusjee v Cooverbhaee(4) 
as to the operation of Act III of 1843 in barring the prerogative 
of the Crown from admitting appeals against an order rejecting 
a special appeal to the Sadr Dewani Adalat which order was de- 
clared “ final ” by that Act — Them Lordships of the Privy Council 
held that the Act would have no such operation as the Indian 
Legislature had no power to limt or affect the prerogative of the 
Crown without its previous sanction and it did not appear that the 
smd Act was passed after obtaining such sanction, It was for the 
same reason that Act VI of 1856 (an Act for granting exclusive 
privileges to Inventors), passed by the Legislative Council of India, 
was disallowed by the Court of Directors on the advice of Her 


(1) 2 Knapp’s P.C, 72 (2) 8 MIA, 468 at p. 486. 
(3) 3 M.T.A., 488 at p 496 (4) 6 MIA , 448 at p 455, 
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Majesty’s law officers (vide Preamble to Act XV of 1859) that 
the exclusive privilege of the Orown to grant patents for inven- 
tions was affected by the Act. The Act VI of 1856 was accordingly 
repealed by Act IX of 1857, but was virtually re-enacted as Act XV 
of 1859, after having obtained proviously the sanction of Her 
Majesty as required by section 26 of 16 & 17, Vict , cap 95. 

The Indian Couñoils Act, however, removed such limitation of 
the powers of the Indian Legislature. In that Act itself there is 
internal evidence that there is no such limitation even in respect 
of the powers of the provincial Legislatures, for section 43 contem- 
plates provincial legislation, with the previous sanction of the 
Governor-General, for regulating coins and patents or affecting 
the relations of Government with foreign princes or states. A 
reference to sections 19 and 38 will show that both in the Governor- 
General's Council and in the Provincial Coanols, bills may be 
introduced, with the previous sanction of the Governor-General 
or Governor as the case may be, affecting the public revenue of 
India or imposing any charge on such revenue- I draw attention 
to this speciil provision in connection with certain English decisions 
to be referred to hereafter in which it was held that although there 
is no special exemption of the King, yet he is exempted by virtue 
of his prerogative from the operation of every Act imposing a 
duty or a tax 

It has now been definitively decided by the Judicial Committee 
of the Privy Council in more cases than oue, both from India and 
the Colonies, that an Indian or Colonial Legislature is not a dele- 
gate of the Imperial Legislature, that it is restricted in the area of 
its powers, but within that area it is unrestricted. In The Queen 
v. Burah(1) their Lordships of the Privy Council, in overruling a 
Full Bench decision of the Caloutta High Court, that section 9 of 
Act XXIII of 1869 was ulira vires of the Indian Legislature, laid 
down the general law in these terms :—“ The Indian Legislature 
has powers expressly limited by the Act of the Imperial Parlia- 
ment which created it and ıt can of course do nothing beyond the 
limits which circamseribe those powers. But when acting within 
those limits, ıt is not in any sense an agent or delegate of the 
Imperial Parhament, but has and was intended to have plenary 
powers of legislation, as large and of the same nature as those of 


(1) LAB, 82App. Cas 889, 
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Parliament itself.” Thesame doctrine was laid down in a latgr case, 
Hodge v. The Queen(1) by theix Lordships of tho Privy Council m 
“Tt appears to their Lordships, however, 


that the objection thus raised by tho appellant is founded on au 


entire misapprehension of the true character and position of pro- 
delegates of, or acting 


vincial Legistatures. They are in n sense 
under mandates from, the Imperial Parliament’ When the British 


North America Act enacted that there should be a Legislature for 
Ontario and that its legislative assembly should have exclusive 
authority to make laws for the province and for piovineial pur- 
poses, in relation to the matters enumerated in section 92, it con- 
ferred powers not in any sense to be exercised by delegation from 
or as agent of, the Imperial Parliament, but authority, as plenary 
and as ample, within the limits presembod by section 92, as the 
Imperial Parliament in the plenitude of its power possessed or 
could bestow. Within these limits of subjects and area, the local 
Logislature is supreme and has the same authority as the Imperial 
Parliament. This principle was approved of end followed in an 
appeal from New South "Wales in Powell v. Apollo Candle Com- 
pany(2) The same doctrine virtually finds legislative declaration 
in section 45 of 3 & 4 William IV, cap 85. 

In my opinion, therefore, there can be no resonable doubt as 
to the competenco of provincial Legislatures to pass laws within 
the area of thoir powers—which is narrower than the area of the 
powers of the Governor-General in Council—though such laws 
may affect the prerogative of the Crown. If ıt were otherwise, 
the powers of the provincial Legislature to make laws for the peace, 
orler and good government of the provinee would be unduly 
himporel, There is no small degreo of uncertainty as to the 
extent of the prerogatives of the Crown in India and the validity of 
no few enactments of the provincial Legislature will be called into 
question in Courts on the ground that they directly or indirectly 
affect the royal prerogative. 

But m construing the general words of an enactment it may 
he important to consi ler whether any prerogative of the Crown 
will be affected by a literal construction; and tor the purposes of 
this case, it will be necossary to consider whether exemption from 
statutory duties and taxes is, in the real sense of the expression, 


Q) I.E, 9 App Cas, 117. (2) LR, 10 App Cas, 282 
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a “Crown prerogative.” In the Mayor of Lyons v East Juda 
Company(1) tho principle of law bearing upon the prerogatives 
of the Crown im India was indicated by Tord Brougham in the 
following terms :—“ lt is agreod on all hands that a foreign 
settlement obtained in an inhibitel country by conquest or by 
cession from another power stands on a different relation to the 
presont question from a settlement mado by colonising, ze, 
poopling an umnhabited country In the latter case, it is said 
that the subjects of the Crown carry with them the laws of 
England, there boing of course no kx loer In the former case, 
it is allowe 1 that the law of the country continues until the Crown. 
or the Legislature changes it. (Vide also Cooper v Stuait(2), 

. ` Then, 1s Oaieutta to be considered as an unm- 
labiei district settled by Enghsh subjects or as an inhabited 
district obtained by conquest or cession? If it falls within the 
latter description, has the Jnglish law incapacitatmg aliens ever 
been introduced? If that law has never been introduced, has there 
been such an introduction of English law generally that those 
parts which have been introduced draw along with them the law 
touching aliens? An answer to those three question: à 
wil include a consideration of the only reason for the propo- 
sition upon which the judgment below is mamly rested, viz , that 
the royal prerogative extends necessarily ani immediately to all 
acquisitions however made and that the forfeiture of aliens’ real 
estate is purel of that prerogative " In ennsidermg these three 
questions, the’: Loidships after adverting to the contention that 
there is something in tho law incapacitating aliens, which makes it, 
so to speak, of necessary appheation wheresoover the sovereignty 
of the Crown 1s ostabhshed, as if it were inherent im the 
naturo of the sovereign power, and pointing out with refer- 
ence to the laws of various counties, that there is no warrant 
in the nature of the thing, for the position that this right 
is an incident of sovereignty, observe as follows :—‘ Besides, 
if reference lo made to the prerogative of the English Crown, 
that prerogative in other particulars is of as Ligh a nature, 
being given for the same purpose of protecting the State, and it is 
not contended that those branches are extended to Bengal. Mines 
of precious metals, treasure-trove, royal fish are all vested in the 


(1) 1MIA,175. (8) LR, 14 App, Cas, 286 at p 291. 
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Crown for the purpose of maintaining its power and enabling it to 
defend the State. They are not enjoyed by the sovereign in all 
or even in most countries and no one has said that they extend 
to the Hast Indian possessions of the British Crown.” In the 
Advocate-General of Bengal v Runee Surnomoye Dossee(1) Lord 
Kingsdown, after adverting to the introduction and establishment 
of the English Criminal Law in India and its application to 
Natives as well as Europeans with reference to the prerogatives of 
the Crown (pages 428—380), to forfeiture of the personal property 
of persons committing suicide in Caleutta, arrived at the conclu- 
sion that the English Law of * felo de se’ and forfeiture of gooda and 
chattels did not extend to a native Hindu, though a British subject, 
committing suicide at Caloutta. It is unnecessary to refer to 
various other instances which will readily occur to one’s mind, 
which according to the Common Law of England are comprised 
in the royal prerogative, but in the very nature of things are 
either inapplicable to or have not been introduced into India. On 
the other hand, it is probably true that the Crown has, according 
to the Common Law of India, certain prerogatives which it may 
exercise in India though notin England, notably the prerogative 
of imposing by an executive act assessment on lands and varying 
the same from time to time. The prerogatives of the Crown in 
India—a country in which the title of the British Orown is of a 
very mixed character—may vary in different provinces, as also in 
the Presidency towns as distinguished from the mufassal. The 
determination, with anything like legal precision, of all the prero- 
gatives of the British Crown in India is by no meansan easy task, 
I shall now proceed to consider how far the canon of interpre- 
tation commonly stated in the form that “ the Crown is not bound by 
a Statute unless named in it ” can be safely applied to Acts of the 
Indian Legislature and in particular to taxing Acts. The various 
cases in the English reports, in which this canon of interpretation 
was considered and in some of which it was held that the Crown 
was not bound because it was not expressly named or included by 
necessary implication, and others in which the Crown was held bound 
though not so named or included will be found collected in Max- 
well's* Interpretation of Statutes’ (8rd edition), pages 186—193, 
and Hardcastle’s ‘ Construction of Statutory Law’ (2nd edition), 


(1) 9 M.I.A, 801 at pp. 428-80, 
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pages 401—421. It may not be easy to reconcile all the cases or 
to deduce therefrom certain definite rules of interpretation. The 
leading canon seems to be that laid down by Lord Coke in 
the Magdalene College case(1), which the Master of the Rolls states 
as follows in Ez parte Postmaster-General(2) :—' Where an Act 
of Parliament is made for the public good, the advancement of 
religion and justice, and to prevent injury and wrong, the King 
shall be bound by such Act though not particularly named 
therein; but where a Statute is general and any prerogative, 
right, title or interest is thereby divested or taken from the King, 
in such case the King shall not be bound unless the Statute is made 
by express terms to extend to him.” The Master of the Rolls 
after observing that that is the general rule and that the point came 
before the Court cf Exchequer in Attorney-Geneial v. Donaldson(3) 
and there Baron Alderson, in delivering the judgment of the 
Court, said: —“ It is a well-established rule, generally speaking, in 
the construction of Acts of Parliament that the Kingis notincluded 
unless there be words to that effect,” held that although the Crown 
was named in some of the sections of the Bankruptcy Act, 1869, 
it was not bound by the other provisions of the Act so as to 
deprive it of its undoubted prerogative of “ Extent." This is one 
of the cases which the learned Advocate-General relies upon. A 
reference to the jadgment of the Master of the Rolls will show 
that the decision is based not only upon the general canon of 
interpretation, but also upon the positive conclusion he arrived 
at from the wording of the sections that the Legislature intended 
not to deprive the Crown of its undoubted prerogative. 
Adverting to the first portion of Lord Coke's rule, Maxwell 
(at page 193) points out that it would probably be more accurate to 
say that the Crown is not excluded from the operation of a Statute 
where neither its prerogative rights nor property are in question. 
As regards the latter portion of the rule, judicial decisions have 
clearly established that the Orown is sufficiently named ina 
Statute, within the meaning of the rule, when the intention of the 
Legislature to include it is clear and manifest. The canon of 
interpretation simply amounts to this, that it is to be presumed 
that the Legislature does not intend to deprive the Crown of any 
prerogative right, or property unless it expresses its intention to 


(1) 11 Coke's Rep, 74b. (2) L.R., 10 Ch. D., 595 at p. 601, 
(8) 10 M, & Wu 117; 11 L.J., (Ex.), 808. 
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do so in explicit terms or makes the inference irresistible. Such a 

rule of interpretation is not peculiar to the Orown It is ana- 

logous to and founded upon the principle on which, for instance, 
the following canons of interpretation are equally applicable to the 

construction of Statutes—vis : (i), it is a sound rule to construe a 

Statute in conformity with the Common Lawrather than against it, 

except where and so far as the Statute is plainly intended to alter the 

course of tho Common Law (Zhe Queen v. Morris(1)); (ii). it is a 

maxim that a Statute made in the affirmative, without any negative 

expressed or implied does not take away the Common Law (Coke) ; 
(iii), * where there are general words in a later Act capable of 
roasonable and sensible application, without extending them to 
subjects specially dealt with by varlior legislation, you ave not to 
hold that earlier legislation indirectly repealed, alimed or derogated 
from merely by torco of such general words without any indi- 
cation of a particular intention io do so” — generalia spetutltbus 
non derogant? (Sewurd v. “Tea Crue" (2) 5 0V). the general 
rulo undoubtedly is that the jmislietion of Superior Courts is 
not taken away except by oxpiess woids o, necessary plication 
(Allon v. Pyhe(3)), et Thoe compeudious canon of mterpre- 
tation which me in the nature of maiims van only bo regarded 
as mere guides to the interpretation of Statutes and ought not 
to be applied as if they were statutory clauses, enacted with all 
the precision and provisos of an Interpretation Act. 

E In Theberge v. Leudry(4) tho Lord Chancellor in an appeal 
from the Superior Court of Quebec in Canada, while holding in 
that particular case that the Crown had not tho prerogative of 
admitting an appeal fiom a judgment ol the Superior Court under 
tho * Quebec Controvertcd Elections Act, 1875,” attirwed the 
general principle of construction in the following words :—“ Their 
Lordships wish to slate distinctly that they do not imply any 
doubt whatever as to the general principle that the prerogativo of 
the Crown cannot he taken away except by express words; and 
that they would bo prepared to uphold, as often has been held 
before, that in any caso where tho prerogative of the Crown 
has existed, precise words must be shown to tako away that 
prerogative.” | 
m eer i qc ER 
~ (t) DAR, 1: C.0.R., 90 at p 95 

Gd M, & Gr» $21 ab p, 424, 


—— 


(2) L lta 10 App. Oas , 59 at p 68. 
(4) Iuli, 2 App, Cas, 102, 
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This emphatic statement of the rule being founded upon 
general principles of constiuction is undoubtedly applicable as 
much to Indian enactments as to Colonial or Imporial Statutes ; 
and if goneral words of an Indian enactment are such as according 
to their hteral interpretation would divest the Crown of, or take 
away from ii any prerogative, right, title or interest, they 
would certaml) lave to Le construed in a limited senso so as 
not to produce such a result which, it may he reasouable to infer, 
could not have been in the contemplation of the Legislature, in 
tho absence oi a clear indication of an intention to the contrary. 
But it is unduly stretching the language of the rule, to bring 
within iis scope general words of a Statute imposing a tax and 
claim exemption for the Crown on the ground that the Crown 
is dnosted of any prerogative, right, title or interest, by giving 
tull effect to the general words 

So far as exemption irom any tax imposed by a Statute is 
concerned, the question for determination is whether according 
to the right construction of tho Statute, the Crown is or is not 
made hablo to pay the tax. In the former case, it is hound 
to pay; in the latter, it is not; in neither case is there any ques- 
tion of prerogative. The rule of construction above adverted to 
cannot itself he regarded asa prerogative of the Crown. A Statute 
imposing a tax upon Crown propeity, which tax will be payable 
out of the public revenue, cannot reasonably he regarded as 
divesting tho Crown of any iight, title or interest, within the 
meaning of the above rules—especially when such tax is levied 
for purposes connected with the good government of the county, 
tor which purpose, such revenues aro, in India vested in trust 
in the Crown, by section 39 of 21 & 22 Viel, cup. 106. 

In the English reporis, tho above canon of interpretation 
has often been referred to, as in A/toi ney- General v. Donaldson(1), 
as a well-established aule. aceordiug to which. generally spoaking, 
tho Crown is not included in a Statute unless there be words to 
that effect; and the exemplion of the Crown from payment of 
rates imposed hy Statntes is 1eterred to as an implied prerogative 
right of the Ciown. Tho state of the English law on this 

question was fully reviewed and considered by the !lonso of 
Lords iu Cloomber v. Justices of Berks(2). I cannot do better than 


(1) 10M & W,117, 14 LJ, (Ux), 355 (2) LR, 9 App Cas, lat pp. 05-80, 
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quote the following extracts from the judgments of Lords Black- 
burn, Watson and Bramwell in that case Lord Blackburn (pages 
65-66) :—“ In The King v. Cook(1) the general principle as to the 
construction of Statutes imposing charges as containing an exemp- 
tion of the Crown was laid down. That was a case raising the 
question whether the duty on post-horses was exigible in respect 
of post-horses carrying an express from the Governor of Portsmouth 
to one of His Majesty’s Principal Secretaries of State, which was not 
on any private business whatever, but wholly related to the public 
concerns of this kingdom. It was held that it was not exigible. 
Lord Kenyon, delivering the judgment of the Court, says ‘Now, 
although there is no special exemption of the King in this Act 
of Paliament (25 Geo. 3, cap. 51) yet J am of opinion that he 
is exempted by virtue of lis prerogative in the same manner 
ashe is virtually exempted from the 43rd Eliz and every other 
Act imposing a duty or tax on the subjects.’ There may well 
be expressions in an Act imposing a duty or tax on the subjects, 
such as to show that the intention of the Legislature was to 
impose the duty on some property belonging to the Crown. But 
I do not think it made out that there is any such intention shown 
in the Income-tax Act. Reliance was placed in the argument on 
the general words of the rule ‘which rule shall be construed 
to extend to all lands, tenements and hereditaments or heritages 
capable of actual occupation of whatever nature and for whatever 
purpose occupied or enjoyed,’ But I do not think this can be 
construed as taking away the exemption, by virtue of the pre- 
rogative, of property actually occupied or enjoyed by the Crown 

I should rather infer that those who framed the Act 
thought that unless expressly named, such an occupation would 
have been exempted . . . . There had been a considerable 
number of decisions on the poor-rate, which laid down a much wider 
principle than that laid down in The King v. Cook(l), namely, 
that whenever property was occupied for ‘public purposes’ it was 
exempted from poor-rate. In the Mersey Docks v. Cameron(2) 
it was decided by this House that the exemption to such an 
extent could not be supported. But, whilst this was decided, 
it was not soid that all tho cases which established exemptions 
on the ground indicated in The King v. Cook(l) were wrong. 


(1) 3 TR, 519. (2) 11 H.L C , 448 at p. 508; 35 LJ, (M.C.), 1. 


VOL. XXY.) MADRAS SERIES. 487 


The passage at pages 464, 465, in the opinion of the majority 
of the Judges, which I delivered and which has been so often 
quoted, shows that those who joined in that opinion thought 
that many of them, such as those deciding that buildings occupied 
by the Post Office, the Horse Guards, or the Admiralty, were 
exempt, were obviously right and that those which decided that 
buildings occupied for Police and for the Assize Courts were 
exempt, though not so obviously right, were capable of being 
supported on a ground that did not touch the case then before the 
House. I do not think that opinion can be properly cited as an 
authority that those cases were rightly decided, but certainly their 
authority was not weakened by anything said in that opinion, 
The House, in Mersey Docks v. Cameron{1), did not decide that 
those cases to which I have referred were rightly decided; but the 
language of the Lord Chancellor (Lord Westbury) at page 505, 
seems to me to add to their authority. He there says, that the 
‘public purposes’ to make an exemption ‘must be such as are 
required and created by the government of the country and are 
therefore to be deemed part of the use and service of the Crown’; 
and in Greig v. University of Edinburgh(2), he more clearly shows 
what was his view by using this language, ‘ property occupied by 
servants of the Crown, and (according to the theory of the Consti- 
tution) property occupied for the purposes of the administration 
of the government of the country, became exempt from liability 
to the poor-rate.’ Lord Cianworth (Merscy Dochs v Cameron(1)) 
by using the words ‘ more or less sound,’ seems to me to guard 
against being supposed to decide that those cases which proceeded 
on this ground were all right in deciding that the purposes were 
those of the public government, to such an extent as to bring 
them within the principle of The King v. Cook(8), but he certainly 
does not at all impoach them. The Scotch cases on the Scotch 
poor law proceed on a similar ground It has been pointed out 
that in the Scottish poor law, half the poor-rate is imposed on the 
owner in respect of property, and so far the case is more closely 
analogous to that of the income-tax ; but, 1 think, that whether the 
rate is exigible in respect of property, or in respect of occupation, 
the ground of exemption must be the same, viz., as said by the 


(1) 11 E.L.., 443 at p. 508; 35 LJ, (4.0), 1. 
(2) LR, 1 HL, (Be), 350 at p. 854. (8) 8 T-R., 519, 
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Lord Chancellor (Cairns) in Greig v. Uniwersity of Edinburgh(1), 
the Crown not being named in the English or Scotch Statutes on 
the subject of assessment, and not being bound by Statute when 
not expressly named, any property which is in the occupation 
of the Crown or of peygons using it exclusively m or for the 
service of the Crown is not rateable to the ielief uf the ‘poor’ 
(pages 67—69) . . . . I donot say that the Assize Courts, 
maintained by the county for the administration ol the Queen’s 
justice in the Quecn’s Courts, are quite so clearly o eupied by the 
servants of the Crown, as those Courts which are maintained by 
the Woods and Forests out of the genaal 1cvenue of the country. 
Nor do I say that the Police Station maintained by the county for 
the mamtenanee of the police is quito so clearly occupied by the 
servants of the Crown as a barrack maintained for soldiers, and 
paid for ont ot the general revenues of the country . But I think 
there i» great reason for saying that both ure maintained for the 
purposes of the administration. or those purposes ot the Government, 
which are. according to the theory of tho Constitution, administered. 
by the Sovereign. [it was a new point w hethcr buildings occupied 
for the purpose of County Courts and County Police were liable 
to be rated for the poor-rate, I think there would be considerable 
force in the argument that the county occupying property in order 
to fulfil a duty to the Crown which it is roquued to fulfil at its 
own expense, is nob occupying’ it for tho Government, or in the 
service of the Government. But as for many jeais property thus 
© enpied has heen uniformly held exempt from the poor-rate, T do 
nut think your Lordships ought now to hold that itis Hable ie 
poor-rate (pages 69-70) g . [t seems to me that it is not 
material whether the assessment Matute impowng any tax, does so, 
like the Poor-rate Acts, for a local purpose, or like the Statute im- 
posing a duty on post-horses, considered in The King v. Cook(2), 
or tho income-tax, for an imperial purpose. In cach thore is an 
impliod exemption ou the ground of prerogative And if the pro- 
perty is so held as to brmg it withm the ground of exemption for 
the one Statute, it must surely be brought within the grouad of 
exemption tor the other (page 71) . . . . Lord Watson.—It 
was accordingly argued for the appellant that your Lordships are 
free in this case to consider all qnestions as to the proper oxtent and 


1:0) LR, 1 ALL, (Se), 350 at p. 261 (2) 8 LR, 319. 
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limit of Crown privilege, as if these had now arisen for the first Boru 
time for decision. The statement in point of fact upon which that mys . 
argument was rested is not strictly accurate, because as has been Movin 
pointed out by my noble aud learned friend, the Court in The sioxges 
King v Cook(1) gave effect to the privilege of the Chown not in the ‘ity or 
case of a loval but of a gcneral tai, holding that such privilege MPR 
extended not only to the Act of Elizabeth, but to every Act im- 

posing a tax upon tho subjects of the Crown. But T should have 

been propmed to hold. apart from the authority of that case, 

that tho appellaut's contestation upon this point is untenable. 

The exemption ot the Crown from the incidence of rating 

Statutes is a genoral privilege and is nowise dependent upon 

the loval or imperial character of the rate It takes ellect in all 

cases, Whon the Ciown is not named in the Statute, or I should 


prefer to say, in all cases where the enactments do not take away 
the privilege, either in express terms or by plain and necessary 
implication. There is not, in my opinion, one kind of Crown 
exemption from tho Statuto of Elizabeth and another kind of 
Crown exemption trom the In ome Tax Acts, (page 76) 259 

Lord Bramwoll—The poor-rato is local. Whatever exempts 
part of tho property in a ratod locality, adds to tho burden on the 
rest, uml there is this additional hardship, that the exempted 
part may increase the burden itself by adding to the numbers 
chargeable on the iate. Moreover, the reasoning on which that 
exemption was founded may be doubtful But it is tho law: the 
law as confirmed in this House by the reasoning in the Mersey 
Docks case?) . For. as T have said, there is some hard- 


ship in exempting any property from a local rate, there is none 
in exempting from a general tax a class ot property cvci} where 
within the range of that tax. The payers and reecivors ot the 


oor-rate are not the same. It tho Crown paid income-tax, it 
p 1 > 


would be at once payer and receiver. And indeed in one view the 
question is unimportant For if this kind of property pays every- 
where, a less rate of income-tax will he nocossaiy and a greater 


local rate everywhere Whereas by our decision more income-tax 
may he required and less local rate. And this is what many 
people think desirable (pages 79-80).” 


(I) 4 TA, 51% Q) ELC, 103, LA, OLO) I 
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Tt is clear from the above extracts that unless the Crown is 
included expressly or by necessary implication, Crown property is 
not liable in England to any rates or taxes Adverting to Lord 
Bramwell’s adverse criticism of the course of decisions as to Crown 
exemptions, I may mention that it 1s stated in Castle’s Law of 
Rating (2nd edition, 1886) at page 121, that, “ within the last 
few years attempts have been made in Parliament to carry through 
an Act which will remove the exemption from rateability of Gov- 
ernment property"? Lords Kenyon and Blackburn refer to the 
exemption of the Crown, as an implied exemption by virtue or on 
the ground of prerogative. It may be inferred from the observa- 
tion made by Lord Blackburn that framers of English Statutes 
generally proceed on the principle that unless the Crown be 
expressly included it will not be bound by the Statute, and when- 
ever it is intended to bind the Crown, it is exprossly named, e g., 
The Arbitration Act, 1889, section 23; The Patents, eto., Act, 
1883, section 27; The Bankruptcy Act, 1883, section 150; The 
Interpretation Act, 1889, soction 80; The Stamp Act, 1891, 
section 119. 

The reference by Lords Kenyon and Blackburn to the 
prerogative of the Crown as the reason for its implied exemption 
must be understood as referring only to the above rule of interpre- 
tation and not to any prerogative of the Crown in its real sense. 
Similarly the privilege of the Crown to use an invention without 
compensation to the patentee, notwithstanding the grant of a 
patent for the exclusive right to the use of the invention and the 
implied exemption of the Orown from payment of tolls, notwith- 
standing a grant, by itself, of aright to levy tolls, are referred to 
as prerogatives of the Crown, though such privilege and exemption 
are only the result of the rule applicable to the interpretation of 
Crown-grants, the grant in either case being made in the exercise 
of one and the same branch of the royal prerogative (Feather v. 
The Queen(1)). 

In tho Mayor, &c., of Weymouth v. Nugent(2) on which the 
learned Advocate-General specially relies, Cockburn, O.J., ex- 
plained as follows the immunity enjoyed by the Crown from 
payment of tolls:—“It may be said that the doctrine of the 
immunity enjoyed by the Crown from payment of tolls arose in 


(1) 351,2, (QB.), 200. (2) 84 L.J., QL.O), 81; 6 B, & 8,22. 
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times when tolls were levied by virtue of a grant from the Crown or 
under prescription which presumed a prior grant from the Crown, 
and therefore it might well be assumed that where tolls were 
granted by the Crown, it was not intended by the Crown that it 
should itself be barred by the grant ; but whether that be the origin 
of the immunity or not, it has obtained from the earliest times, and 
it cannot be supposed that the Legislature could have intended to 
make the Crown liable to the payment of those duties, without 
making any mention of the Crown at all.” Both on the ground 
of the exemption of the Crown from payment of tolls and on the 
ground that the Crown is not bound by an Act of Parliament 
unless it is expressly named therein, it was held in that case, that 
the Crown was not bound to pay wharfage duties under 6 Geo. 
4, cap. 116, for stones which were brought by a barge into the 
harbour for the purpose of being used on Government works which 
were being carried on there The Chiet Justice refers to both these 
grounds. as being based upon “two great rales which, from an 
early period of our history, have obtained as to the royal preroga- 
tive.” The decision was arrived at notwithstanding that there 
were only certain specified exemptions in the Statute in favour of 
the Crown, from which ıt was argued that it was to be inferred 
that it was intended by the Legislature, that there should be 
no other exemptions. This argument did not prevail, the Chief 
Justice holding that such exemptions were inserted ‘ew majore 
cautela’ and were intended to meet cases, which, ıt was thought, 
would most likely arise 

This decision follows the principle laid down ın the earlier case 
of Westover v. Perkins(1) which is also relied upon by the learned 
Advocate-General and in which Lord Campbell said :— From time 
immemorial the Sovereign has been exempt from toll and where 
tolls are enforced by Statute there is an implied exemption of the 
Sovereign’s property.” In the case of Simithett v. Blythe(2) also 
cited in support of the petition, the question turned upon 3 Geo 
2, cap. 86, which confirmed a patent formerly granted by the 
Orown for taking tolls in respect of a light-house. There was a 
proviso that nothing in the Act should extend to charge the King’s 
ships-of-war with the duties granted by the Act or patent. Atthe 
time of the passing of the Statute, the post office packets in respect 


(1) 2 E. & E, 57 , 28 L.J., (M.0)), 227. (3) 1B, & Aa, 609. 
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of which toll was claimed from the Crown wore not ships owned by 
the Crown. It was held, that tho exemption of His Majesty's 
ships-of-war did not by implication, render post office packets, 
which some years atter the passing of the Act became the property 


`of the Crown, chargeable with toll. 


These three cases proceed on one and the same principle and 
they relate to the implied exemption of the Crown from payment 
of tolls; in each of them it was held that such implication was not 
negatived by the mere fact that certain exemptions in favour 
of the Crown were expressly made none of which covered the 
exemption claimed. 

It is unnecessary to refer specially to the Mersey Docks case(1) 
which is the leading authority on the implied exemption, from 
rates and taxes, of Crown property occupied by or on behalf of the 
Crown for purposes connected with any department of the Gov- 
ernment, as that decision has been followed and fully explained in 
the later decision of the House of Lords in Coomber v Justices of 
Berks(2), already roferred to and quoted from. 

The cases of Perry v Eames(3) and Wheaton v. Maple & Co.(4) 
which are also referred to, are not very much in point Those 
cases turned upon sections 2 and 3 of the Prescription Act (2 & 3 
William IV, cap. 71). Tt was held that the former section in 
which the Crown is specially named did not apply to an easement 
of light which is specially and exclusively governed by section 3, 
in which the Crown is omitted, notwithstanding that the Crown is 
express mentioned in sections 1 and 2, and that therefore no ease- 
ment 6f light against the Crown can bo acquired by prescription 
under section 3. 

I shall now proceed to refer to certain Indian decisions, which 
havea bearing upon the question under consideration. In Secretary 
of State for India v. Bombay Landing $ Shipping Co (5), Westropp, 
OJ., after a full investigation of the various systems of law, 
including the Hindu and the Muhammadan laws, as to the pre- 
rogative priority of Crown-debts, held that a judgment debt due 
£o the Crown was in Bombay entitled to the same precedence in 

s a like judgment debt in England, if there were no 


execution ai 


(2) 11 ELO. 443 at p. 508, 35 LJ, (M O.) 1. 
> (8) LR.„9 App. Cas , 61 (8) [1891] 1 Ch., 658. 
, C8) [3808] 80h., 48. (6) 5 Bam. HER (0.0.5,), 28. 
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spocial legislative provision affecting that right in the particular ^ Barr 
caso In answor to tho argument that section 183 of the Indian Tux 
Companies Act (X. of 1866) was such special legislative provision, Hn r 
he held that as the Crown was not either expressly or by implication stoners 
bound by section 183, the prerogative of the Orown was not (reed 
affected. Iu the soundness of this decisiun, on both the points I Mapzas. 
fully concur — [n this case the general words of section 183 would, 
if literally construed, divest the Ciownof one of its prerogatives 
and it was rightly held that the section cannot be so construed, as 
it did not appear oither in express terms or by implication that it 
was intende l hy the Legislature that the section should have such 
effect. 
In Ganpat Putaya v. The Collector of Kana»a(1) the question 
raised was whothor tho Crown has the first claim to the proceeds 
of a pauper suit, to the extent of the amount of Court fee that 
would have b»on payable at the institution of tho suit had the 
plaintiff not been a pauper, It was hold that tho Crown had such 
priority by rewon of its prerogative and that section 309 of the 
1 Code of Civil Procedure (VIIL of 1859) which enables Govern- 
I meni to recover tho same in tho same manner as costs of suit 
are recoverable, does not divest the Crown ofits prerogative This 
provision simply enables the Government to recover the debt due 
1 to it on account of Court feos which forms an item of costs in the 
1 suit, by mere process ot execution, instead of by a separate suit and 
it cannot, therefore, be construed as taking away by implication 
the priority which the claim of the Crown has by virtue of its 
prerogative West J., states the canon of construction applicable 
to such a case as follows :— It is a universal rule that prerogative 
and the advantages it affords cmnot be taken away except by 
consent of the Crown embodied in a Statute This rule of 
interpretation is well established and applies not only to the Statutes 
passed by the British, but also to the Acts of the Indian Legislature 
framed with constant reference to the rules in England And the 
rule as applied to the present case is not an unreasonable one.” 
This decision was approvel of and followed by the High Court’ 
of Allahabad in Collector of Moradabad v. Muhamad Daimkhan(2). 
Imay here refer to section 212 of the Indian Companies Act, 
1882, which corresponds to and substantially reproduces section 


(1) LLR, 1 Bom, 7. 


(2) TBs 2 AIL, 196. 
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183 of the Act of 1866, with a proviso that nothing in that section 
applies to proceedings by Government and als» to section 411 of 
the present Code of Civil Procedure (XIV of 1882) which corre- 
sponds to section 309 of Act VIILof 1859 with an additional 
clause that the amount due to Government shall be a first charge 
on the subject-matter of the suit. These additions simply give 
legislative sanction to the above decisions and have been made 
only ‘ea majore cautela." 

In Ramachandra v. Pichai Kanni(1) the question arose whether 
arrears of rent due by an Abkári renter—which are not charged 
upon his land—take precedence of a hypotheeation debt due by the 
renter. It was decided and in my opinion rightly, that it had no 
priority ovor a mortgage debt But with all respect to the loarned 
Judges who decided the case, I sce no reason to doubt the decisions 
of the Bombay and Allahabad High Courts in the above two cases 

I shall now turn to a few more Indian decisions which bear on 
the question of the law of hmitation and prescription as affecting 
the Crown. In The Secretary of State for India v. Mathw abhai(2) 
the Chief Justico, following the rule of interpretation of Statutes 
applicable to the Crown, which was laid down in Ganpat Putaya 
v. The Collector of Kanara(3) already referred to held that section 
26 of the Indian Limitation Act (XV of 1877) in which the Crown 

was not mentioned and which section has since been transferred 
to the Indian Basements Act with an additional special provision 
prescribing a period of 60 years for acquisition of rights of easements 
by limitation against the Crown, was not applicable to the Crown 
and that no right of easement can be acquired against the Crown 
under that section. 

In Arsan v. Rhakal Uhunder Roy Chowdhry(4) ıt was assumed 
that section 26 which provided a period of only 20 years for 
acquisition of nghts of easement by prescription was applicable as 
against the Crown In Appaya v. The Collector of Vizagapalam(5) 
the question was whether the Crown was bound by the three years 
period of limitation prescribed for application for execution of 
decrees, and it was held that it was bound. “ We are of opinion 
that the Government is not entitled to any exemption from the 
provisions of the Limitation Act relating to applications, If the 


(1) IL Ru 7 Mad , 486, 
(8) LLR., 1 Bom, 7, 
(5) LDR 4 Mad,, 155, 


(2) LL.R , 14 Bom., 213 at p. 218, 
(4) LLR., 10 Calo., 214, 
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maxim on which the Counsel for the Crown relies applies to this 
country—and the Crown is not bound by the provisions of any 
Act unless they are expro-sly declared biuding on the Crown—it 
muy be inferred from the circumstance that this Act contains 
provisions prescribing a limitation to the Government for the 
institution of suit and presentation of Criminal appoils, that the 
Logislature contemplated that the Ciown should be bound by the 
provisions of the Act and should enjoy a privilege to the extent 
expressed and no further—expressum fucrt cessare tacitum" (pages 
156-157). The same view was taken by the High Court of 
Bombay m Venuhas v. Collector of Nasik(1). 

In the Secretary of St ie v. Vrrarayan(2) the question as to how 
far tho Crown was bound by the earlor laws of limitation prior to 
Act IX of 1871, in which the Crown was not at all mentioned, 
was raised, but not deci led (page 185). 

Adverting to the English maxim of interpretation that the 
Crown is not bound by a Statute unless expressly named, Mr. 
Sedgwick, an Amerwan author, observes :—‘ But in this country 

, generally I should doubt whether this construction culd be safely 
' assumed as a goncral rnle The English precedonts are ba-ed on 
the old feudal ideas ^f royal dignity and praogative; and where 
the terms of an Act are sweeping and nniversal, T see no good 
reason for excluding tho Government, if not specially named, 
morely becuse it is Government" (‘Construction of statutory and 
constitutional laws,’ page 27.) Mr. Endlich, another American 
author, says :—* The test, therefore, in every case in which tho ques- 
tion whether or not Government is included in the language of a 
Statute, has to be met and determined, cannot be a mere general 
rale either one way or the other, arbitrari'y applied, but must be 
the object of the enactment, the purposes it is to serve, the mis- 
chief itis to remedy and the consequences that are to follow— 
starting with the fair and natural presumption that primarily the 
Logislature intended to legislate upon the rights and affairs of 
individuals only.” 

Turning now to the polioy and course of Indian legislation, 
which, I may say, for upwards of fifty years has been under the 
direction and control of some of the most cminent English jurists 


(1) LLR., 7 Bom , 552, foot-note. 


(2) LLR, 9 Maà., 175. 
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and parliamentary draftsmen—not to siy that some of the more 
important moasures were actually drafted and settled by eminent 
English Judges beforo being introduced into the Indian Logis: 
lative Couneil,—it is noteworthy that as a gencral rule Govern- 
ment is specially excluded, whenever the Logislature considered 
that certun provisions of an enactment should not bind the 
Government; and this feature is speciilly noticeable in measures 
of taxation, whether imperial, provincial or local and whether 
such taxes are leviel by Government or by * local authoritics’ [X 
of 1897, 3 (28)] who as a rule have to administer their funds 
subject to the control of Government. I know of only one 
e a few more, though [ doubt it— 
y included, i.e., section 17 of the 
Inventions and Designs Act, 1888, which is substantially a 1epro- 
duction of section 27 of the English Patents, &e., Act, 1883. 

By way of il 
in which Government has been specially exempted :— 


instance—pussibly there may L 


in which the Crown is express 


stration I may mentio1 the following instances 


Indian Contiact Act, section 74.—The exception provides that 
when any sum is fixed by way of liquidated damages payable to 
Government, the whole amount shall be recoverable and not 
merely reasonable compensation to be fixed by the Court. 

Specific Reluf Act, section 9 -—Government is excepted from 
the operation of this section under which a summary suit may be 
brought by a person dispossessed, without his consent, of 1mmove- 
able property otherwise than in duc comse of Law. Section 49— 
The Secretary of State for India in Council, the Government of 
India and the Local Governments are exempted from writs of 
Mandamus to be issned by the High Conrt, Section 56 (d)— 
exempts the various departments of the Goscrnment of India 
and of the Local Governments from writs of injunction. 

Indian Reywtration Act, section 90—csempts trom the operation 
of the Act various documents issued by Government. 

Indien Eusements Act, section 2 (a) and (6)—exempts certain 
prerogatives and customary rights of tho Crown from tho opera- 
tion of the Easements Act. 

The Oro en. Grents Act XV of 1895 —exempts Crown grants 
from the operation of the Transfer of Property Act, both zetro- 
spectively and prospectively. 


| 
| 
| 
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The Civil Procedure Code, sections 295 (proviso), 356 (b) and 
411—preserve the precedence of Ciown-debts. 616 (2) —exempts 
from the operation of the chapter relating to appeals to the Queen 
in Council, the prerogative 1ights of Her Majesty to receive and 
admit appeals. 

The Indian Compans Act, section 212 (proviso)—exemp s 
proceedings by Government against Companics in liquidation 
from being invilidated under tho seotion. 

Sea Customs Act, 1878, section 20 (proviso)-—cxeimpts goods 
belonging to Government from liibility to customs daties. There 
is a corresponding exemption in the Indian Tariff Act. 

Indian Ports Act, 1889, section 1 (4) i—exoempts from the 
operation of the Act vessels belonging to or in tho service ot Her 
Majesty or the Government of India. 

Indian Stamp Act, 1899, section 9, proviso (1), is as follows :— 
“That no duty shall be chargeable in respect ot any instrument 
excouted by or on behalf of or in respect of the Government, in 
cases whero but for this exemption the Government would be 
liable to piy the duty chargeable in respect of such instrument," 
This is a legislative decliration that but for this exemption 
Government would be liable to pay stam» duty in cases in which 
according to tho rules laid down in section 29, the liability will 
devolve upon Gosernment and not upon the other party to the 
instrument Such decliration is very significant in that neither in 
section 29 nor in any other section is Government expressly or by 
necessary implication included There is no similar exemption in 
favour of Government under tho Court Fees Act. Government 
pays Court fees liho other litigants and if succes:fi.l, recovers tho 
same as costs from the adversary and thus it will be scen that 
Government is really benefited. Thero is also another weighty 
roason against the exemption of Governmont from paying Court 
feos, for the result of such exemption would naturally be to 
increase the burden of Court feos upon the rest of the litigants by 
raising the scale of fees. Undor the various Municipalitios Aots 
Government is specially exempted from payment of certain 
specified tolls aud taxes, but not fom others. In the City of 
Madras Municipality Act (Madras Act I of 1881) itselt-- ecetion 
154 (a) exempts “ gun-carri gos, ordnance carts or wagons, cavalry 
horses or any vehicle or animal belonging to the Government" 
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from payment of taxes on vehicles or animals; section 164 (4) 
exempts gun carriages, ordnance carts or wagons or other such 


Mosicreit property of Government from liability to registration and payment 
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of fees therefor; section 174 exempts Govérnment from pavment 
of tolls under 170, the privisos to sections 332, 335 and 338 
ex mpts places in the oconpation or under the control of Govern- 
ment from the operation of those respective sections and the 
necessity for obtaining licences on paymcut of fees. 

Indi Act XI of 1881 hasa most impoitant bearing upon the 
question immediately under consideration. Section 3 provides 
that, notwithstanding anything contained ın any enactment for the 
time being in force, the Governor-General in Council may by an 
order in writing prohibit the levy by a Municipal corporation of 
any specified tax payable by the Secretary of State for India and 
section 5 provides that so long us any order thus mado under 
section 3 is in force, the Secretary of Stato shill be liable to pay to 
the Municipal corporation in lieu of such tax such sums as an 
officer from time to time appointed in this behalf by the local 
Government may, having rogard to all the circumstances of the 
ease from time to timo determino to be fair and reasonable. 
There is no provision in any of tho Municipalities Acts I am 
aware of, which expressly subjects the Govornment to any tax or 
duty payable under the Act. And if tho contention on behalf of 
the petitioner that it is not liable to pay any tax or duty, unless 
there be express provision imposing the same on Government, be 
well-founded, thers would have been no object in passing the said 
enactment and it will bavo to remain a dead letter. Tho pohoy of 
the Indian Legislature is clearly indicated by the said Act XI of 
1881, viz., that Government should be lable to Municipal rates 
and duties unless epocially osompted by law; but that when there 
js no such exemption, the Governor-General should bo empowered. 
by law to suspend the ordinary procedure for the lovy and 
collection of atax or duty payable to a Municipal corporation, 
without depriving the Municipality of the probable amount which 
Government would reasonably have to pay if the duty or tax was 
paid and collected according to the ordinary procedure. A similar 
policy underlies the Government Buildings Act IV of 1899 and 

the Indian Tolls (Army) Act II of 1901. 
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The learned Advocate-Genoral relying upon the observations 
of Lord Herschell in Bank of England v. Vaghano Brothers(1) 
urges that these and other similar enactments should not be 
referred to in construing section 941 of Madras Act I of 1884. 
This contention is, in my opinion, entirely inadmissible and the 
authority invoked in no way supports it. In that case tho ques- 
tion turned upon the construction of section 7 (3) of the English 
Bills of Exchange Act, 1882, and Lord Herschell, in differing 
from the Court of Appeal as to the construction of the said pro- 
vision, observed that “the proper course in the construction of an 
enactment is in the first instance to examine the language of the 
Statute and to ask what is its natural mea ning, uninfluenced by 
any consideration derived from the provious state of the law and 
not to start with enquiring how the law previously stood, and then, 
assuming that it was probably intended to leave it unaltered, 
to see if tho words of the enactment will bear au interpretation 
in conformity with this view " and that in his opinion, the Bills of 
Exchange Act was certainly not intended to be a mero Code of 
the existing law and that it is not open to question that it was 
intended to alter and did alter it in certain respects and that 
it should not be presumed that any particular provision was 
intended to be a statement of the existing law rather than a 
substituted enactment. He, however, guarded himself by saying 
that he was, of course, far from asserting that resoit may never 
be had to the previous state of the law for the purpose cf aiding 
in the construction of tho provisions of a Code and that, for 
example, if a provision be of doubtful import, such resort would 
be perfectly legitimate, or again, ifin an enactment words be 
found which have previously acquired a technical meaning or been 
used in a'sense other than their ordinar y one, the same interpreta- 
tion might well be put upon them in the new enactment, and 
that he gave these merely as illustrations, not as exhausting the 
eategory. 


This rale of interpretation was followed in Robinson v. Cana 


dian Pacific Railway Company(2) in regard to the construction 
of a section in the Civil Code of Lower Canada and recently in 


(D [1891] A.O., 107 at pp 144, 148. (2) (1892) A.C., 481 at p. 487. 
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an Indian ease in Norendra Nath Sircar v. Kamalbasini Dasi(1) 
in construing section 111 of the Indian Succession Act, which 
section was incorporated inthe Ilindu Wills Act. In the last- 
montioned case it was held that a Statuto intended to embody iu a 
Code a particular branch of tho law must bo construed according 
to the natural meaning of the language used and not on the pre- 
sumption that it was intended to leave the oxisting law unaltered. 
The principle of interpretation affirmed in these cases in each 
of which the question turned upou the construction of a section in 
a statutory Code dors not in tho least militate against the long 
established 1ule of construction that in regard to the construction 
of any particular Act, recowse may and ought to be had to other 
Acts of similar scope on similar subjects (vide Colpuhoun v. 
Brooka(2)) and that Acts which aro em pai: matena “aro to bo 
takon together as forming one system” and though mado at 
different times or even cxpired and not relening to cach other, 
they shall be tiken as “ mterpreting and enforcing each other.” 
Tnstead of trying to interpret section 311 of Madras Act 1 of 
1884, * by 10aming over a vast number of authorities in order to 
discover by a minute and critical examination ” what the case law 
in Englen d is as to tho exemption of the Crown from the pryment 
of tolls, poor-rates and other taxes imposed by Statutes—a course 
deprecated by Lords Heischell and Macnaghten in the cases 
above referred to,— it will certainly be much safer to interpret tho 
section with reference to the course of Legislation in India and 
the Acts already referred to m pari materia with Madras Act I 
of 1881. 
The conclusions, therefore I come to are, that— 

(i) the canou of interpretation of Statutes that the prero- 
gativo or rights of the Crown cannot be taken away 
except by express words or necessary implication, is as 
applicable to the Statutes passed by the Indian Legis- 
latures as to Tariiamentary and Colonial Statutes; 
and this is really concluded by the authority of tho 
Privy Council in more appeals than one from the 
Colonies ; 


(1) LB, 231A, 18at p 24, ILR., 23 Cale, 563. 
(2) L.R., 14 App. Cas, 493 at p. 511. 
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(i) when in an Indian Act the Crown is not expressly 
included and the question is whother it is bound by 
necessary implication the course of Indian Legislation 
and Acts m pari matera with the Act in question will 
have an inipoitant bearing upon the construction of the 
Act; 

(ii) notwithstanding that in several Indian enactments the 
Crown has been specialty exempted, the above rule of 
inter pretation will nevertheless hold good in construing 
the provisions of an enactment from the operation of 
which the Crown is not expressly exempted, when a 
question is raised as to whether such provisions take 
away a right, or prerogative of the Ciown ; 

(iv) the said 1ule, based like other cognate rules ot construc- 
tion upon the maxiin “ generalia specialibus non derogant ” 
is nut really a prerogative of the Crown, though such 
rule as well as the rulo 1elating to the construction of 
Crown-grants are dealt with in treatises under the 
head of “ prerogatives of the Crown” and also loosely 
referied to as such in some English decisions ; 


«*- 


(v) the English law os to the exemption of the Crown and 
Crown property from poyment of tolls, poor-rates and 
other taxes, local or imperial, imposed by Statutes rests 
partly upon historical reasons and principally upon 
judicial decisions which do not procced upon a course 
of reasoning or principle which will be bindmg on 
Indian Couts; 

(vi) exemption from payment of tolls, rates and taxes is not 
in reality a prerogative of the Crown, but depends 
solely upon the right construction to be put upon the 
Crown-grant or the Statute in question ; 

(vii) since the passing of the Indian Councils Act, 1861. not 
only the Viceregal Couucil but also the Provincial 
Councils can, without obtaining tho provious «anction 
of the Crown, make laws affecting the prerogatives 
of the Crown, when such prerogatives have no relation 
to any of the matters specially exempted from their 

respective legislativo jurisdictions ; 
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Brun (viii) even if the imposition of a duty or tax upon Crown 
Tus property be regarded as affecting the prerogative of 
Monori tho Crown, it is competent for the Provincial Legis- 
SIONERS latures to impose such duty or tax, which will be 
FOR 188 ^ 
Orrv oF payable out of the current public revenue, measures 
Mangas, 


affecting which or imposing charges whereon, aro 
specially contemplated by section 38 of the Indian 
Councils Act, as being within the competence even of 
Provineial Legislatures ; 

(ix) according to the uniform course of Indian lozistation, | 
Statutes imposing duties or taxes hind Government as | 
much as its subjects, unless the very natwe of the duty 
or tax ıs such as to be inapplicable to Government, 
and whenever it ıs the intention of the Legislature i 
to exempt Government from any duty or tax which x. 
in its nature is not inapphoable to Government, 
the Goversment 1s specially exempted, and this is 
specially so in regard to taxes imposed by the Legis- 
lature for the benefit of local authorities, and in 
particular, Municipalities ; ‘ 

(x) timber brought into the City of Madras, by or on behalf 

y of Government, is hable to the duty presoribed by 

secti»n 341 of Act (Madris) I of 1884. 
- ‘The revision petition therefore fails and ought to be 
"dismissed. 


x 
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Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 
VIRARAGHAVA AYYANGAR (DEFENDANT), APPELLANT, 


v. 
KANAGAVALLI AMMAL (Prater), Rusroypewn.* 


Bent Recovery Act (Madras)—Act VIII of 1865, «s. 15, 17, 18—8tatement of place m 
which dishawwd property 1s kept—" The property 18 with the dastramer "— 
Buffcwncy— Mantaynability of sut 


In a suit instituted under section 18 of the Rent Recovery Act to set aside 
a distramt on the ground ihat 1t had been illegally cared out, plaintiff com- 
plamed that the authority to distram did not conta the particulars required 
by section 16 ofthe Aot The property, which consisted of some small jewels, 
was described as bemg “ with the distraimer ” 

Held, that with regard to property of this description the statement was 
suffiaent. 

Whether the failure to state the place where property which has been dis- 
trained 1s kopt is a ground for a sut under section 18 of the Rent Recovery Act 
to set aside the distramt —Quere. 


Suir under section 18 of the Rent Recovery Act, to set aside 
a distraint. The Deputy Collector found that there were no 
grounds to set it aside and dismissed the suit. Plaintiff appealed 
to the District Judge who said :—“ There are several grounds 
of appeal, but it is unnecessary to consider more than one, the 
allegation that the distraint was made illegally. Under section 
15, Act VIII of 1865, the distrainer is bound to furnish the 
defaulter with a copy of his authority to distrain, with various 
particulars, among others, the name of the place in which the 
distrained property is kept. This was not done in the present case, 
the entry in the copy given to the plaintiff being ‘The property 
is with distrainer'. I am of opinion that this is a material 
irregularity. The defaulter is entitled to know the actual place 
in which the property is kept, and a statement that it is with the 
distrainer, gives no information on the subject. The distraint was 
therefore illegal, and the plaintiff is entitled to have it set aside.” 
He reversed the judgment of the lower Court. 
Defendant preferred this second appeal. 


* Second Appeal No. 109 of 1901 against the decree of G. W. Elphinstone, 
Acting Distnot Judge of Trichmopoly, in Appeal Suit No. 113 of 1899, reversing 
the decree of P. Dorasami, Deputy Collector of Anyslur, in Summary Suit No. 1 
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vimmaoxea Sundara Ayyür and K. Srinivasa Ayyangar for appellant. 
ree V. Krishnasami Ayyar for respondent. 

nee Jupoment.—We doubt whether the failure to state the place 
where the distrained property is kept can ever be a ground fora 

suit under section 18 of the Rent Recovery Act to set aside the 

distraint. ‘The appropriate remedy seems rather to be, under 

section 17 of the Rent Recovery Act, to apply to the Collector for 
an order to restore the distrained property to the owner, if such 

omission was a material irregularity. However that may bé, we 

are satisfied that, in the present case, in which the property 
distrained consisted of some small jewels, the statement that they 
were“ with the distrainer " was a sufficient statement of the place 
where they were kept, within the meaning of section 15 of the Act. 
Tt is difficult to see what more information the plaintiff could have 
required for any practical purpose. Moreover, this objection was 
not taken before the Deputy Collector or even in the growddeóf — | 
appealto the District Judge, a fact which shows clearly enough! 
that it was of no real materiality in the eyes even of the plaintiff. 
As the District Judge decided the appeal on this preliminary 
point, we set aside his decree and remand the appeal for disposal 
Costs in this Court will abide and follow the 


according to law. 
result. 


———— 
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^ Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 


1901. SURYANARAYANAMURTI AND ANOTHER (DEFENDANTS 
November 18, Nos, 2 AND 3), APPELLANTS, 


9. 


TAMMANNA AND ANOTHER (PLAINTIFF AND Derennant No, 3) 
RESPONDENTS.” 


Specific Relief. Act—Act I of 1877, s. 42—Suit for declaration. of invalidity of will 
on ground that it bequeathed family property—No claim for partition —Maán- 
tainability—Hindu Law—Eaistence of leases over family property no bar to 
partition, E 

Plaintiff sued bis brother, his sistor and his brother's son, for a declaration of 
invalidity of a will which purported to have been executed by his lato father, by 

Shish certain property had been bequeathed to one of the defendants, : Plaintiff 


No. 96 of 1900 against the decree of C: G. Kuppusint Ayyar, 
Jadgo of Cocenada, in Original Butt No, 61 of 2898, de 
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claimed that the property was ancestral; that he was entitled to his share iñ 
it by right of survivorship and that the testator had no power to bequeath it. 
No claim was made in the plaint for partition of the property, which was stated 
to be in the possession of tenants under leases granted by plaintiff and first 
defendant: 

Held, that the suit was barred by the proviso to section 42 of the Specific 
Rolief Act, inasmnch as plaintiff might have sued for partition of his share in 
what he claimed to be the joint family property. Even though the land were in 
‘he possession of tenants entitled tocontinue in occupation under subsisting 
leases, that would be no bar to a partition of the property among the members 
of the family, 

Surr for a declaration that a will was illegal and invalid, Plain- 
tiff and first defendant were brothers, being sons of one Venkatarat- 
nam Garu, deceased; third defendant was their sister; and the 
second defendant was the son of first defendant. Plaintiff charged 
defendants with having fabricated a will by which the late 
Venkataratnam Gara purported to bequeath to second defendant 
the property which had fallen to Venkataratnam in a division 
with his brothers in 1895. He claimed that the property was 
ancestral; that he was entitled to it by right of survivorship and 
that the testator had no power to bequeath it. Defendants 
pléaded the genuineness of the will, and claimed that the property 
bequeathed by it was the self-acquired property of the testator 
and not ancestral. They also contended’ that the suit was barred 
by section 42 of the Spocifie Relief Act, inasmuch as it was for a 
declaration without a further claim for possession of the property. 
The Subordinate Judge held that the suit was maintainable as 
the property was in the possession of tenants who had executed 
leases in favour of plaintiff and first defendant. He declared 
‘that the will was illegal and invalid. 

Defendants Nos. 2 and 8 preferred this appeal. 

V. Krishnasami Ayyar and Nagabhushanam for appellants. 

Sundara Ayyar and K. Subrahmania Sastri for respondent No. 1. 

Raghava Ayyangar for respondent No. 2. 

Jupement.—A preliminary objection is taken that the suit is 
barred by the proviso to section 42 of tho Specific Relief Act, 1877. 
An issue was raised on this point in the lower Court, but the 
Subordinate Judge held that the objection was invalid, because the 
lands in suit were in the possession of tenants under leases granted 
by plaintiff and first defendant. d 

11 i We are unable to concur in this view, The leases, we. observe, 

6 granted in the lifé-time a the fsthet of tho persi and 
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mr. first defendant, and were for a year only and had expired before 
TALIA the suit was fled. But even if the leases wero subsisting leases 
granted after the father’s death it would make no difference in 
the decision of the present question. The proviso to section 42, 
Specific Relief Act, prohibits the Court from granting a declara- 
tion like that asked for in this suit “ whero the plaintiff being able to 
sock further reliof than a mere declaration of title omits to do so." 
Here it was open to tho plain'iff to have sued for partition of 
his sharo in the joint family property, if it was joint family 
property as alleged by plaintif. That was a further relief of a 
vary substantial character, and even if the land were in possession 
of tenants entitled to continue in occupation it would be no bar 
to a puitition of the property maong tho members of the family, 
the tonant’s right of occupation, if any, not Feing affected by such 
partition, We do not think that the suit is one in which we 
ghoul] allow the plaint to be amended at this stage and the suit 
converted into a partition suit, as the objection was taken from 
the very beginning and plat Hf notwithstanding persisted in 
continuing the suit as framed. 

On the preliminary ground stated above we must aet aside the 
decree of the Subordinate Judge ond dismiss the plaintiff's suit 
against all the detendants with costs throughout. 

No order is required on the memorandum of objection. 


v 
TANMANNA, 


— 


APPELLATE CIVIL. 
Before Mr. Justice Benson and Mr, Justice Bhashyam Ayyangar. 


1901. KRISHNA AYYAR (PETITIONER—DEFENDANT No. 1), APPELLANT, 
November 26. $ 


MUTHUSAMI AYYAR (Couxren-PerrrIOXER—P LAINTIFE), 
HrspoNDENT.* 


Tranfer of Property Act—Act IV cf 1882,8 89—Order absolute Jor sale—Notice to 
defendant of application—Practice, 
Notico need not be given to a defendant before an order absolute for sale is 
mado under section 89 of tho Transfer of Pioraty Act. 


* Civil Miseellancous Second Appeal No. 34 of 1901, against the order of 
G.P. S. Power, District Jndgo of Tanjore, in Civil Miscellaneous Appeal No. 675 
of 1900 affirming the order of A. Rejagopela Ayyar, Disteiot Munsif of Muyavaram, 
jh Miscellaneous Petition No. 785 of 1900 (Original Suit No. 210 of 1699), 
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Perion under section 305 of the Code of Civil Procedure, by 
a judgment-debtor, for postponement of a sale to enable him to 
raise the amount due. Tho decree, which had been passed on a 
hypothecation bond, allowed six months for pay ment, which period 
had expired. Petitioner relicd upon the fact that he had received 
no notice of the proceedings takon by plaintiff for the passing of 
an order absolute. The District Munsif held that no notice was 
necessary and rejected the petition. The District Tudge, on appeal, 
said: —“Ido not think the District Munsif is wrong. Section 
89 of the Transfer of Property Act doesnot say that notice must 
be given before an order absolute for sale is made and I cannot, 
therefore, hold that the omission to give notice makes such order 
illegal? He dismissed the appeal. 

Defendant No. 1 preferred this second appeal. 

Kasturiranga Ayyngar for appellant. 

Swasami Ayyar for respondent. 

Jupewent.—The applicalinn having been made within one year 
after the passing of the decree, no notice of the application for an 
order obsolute for sale is necessary. Section 69 of the Transfer of 
Property Act does not require any notice tobe given. Woe may 


add that the appellant does not show that ho was in any way 
prejudiced by the want of such notice. 
We dismiss tke appeal with costs, 


APPELLATE CIVIL. 
Befere Mr. Justice Bhasiyam Ayyangar and Mr, Justice Moore. 


SESHAMMA SHETTATI AND orzzns (PramrIIS) APPELLANIs, 
v 
CHICKAYA HEGADE anv otnrns (DzrrxraNTs Nos. 1 
AND 3 To 8), RESPONDENTS." 


Limitation Act—Act XV of 1877, sched 1I, cst, 190—Olaim for more than 
twelve years ‚by tenants from year to year of permanent occupancy rights, to 
Inowledye of landlord—Determanation of lease. 

A person who has lawfully como into possession of land as tenant from year 
to year or for aterm of years, or as mortgages. cannot, by sctting up, during the 


* Second Appeal No, 482 of 1900, against tho decree of J. W, F, Dumergce, 
District Judge of South Canaia, in Appeal Sut No. 197 of 1899, affirming the 
decree of M. Deva Rao, Acting District Munsif of Kundapur, in Original Suit 
Wo, 200 of 1898. 
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continuance of such relation, any title advese to that of the landlord, or 
moitgagor, as the case may be, inconsistent mth the real legal relation between 
them—and that however notoriously and to the knowledge of the other party— 
acquire, by the operation of the Jew of imitation, tile as owner, or any other 
ttle meonsistent with that under which he was let mto possession. In the 
case of a mortgage, the ttle of the mortgagor will be extinguished only at 
the expuation of the peod presonbed for the redemption of the mortgage, 
and in the case of a lease, the landlords title can be extinguished only at the 
expiration of the period prescribed by article 189 of the Limitation Act, and 
under that article such period will commence to run only when the tenancy 
as determmed. 


Surr to recover land. In the year 1832, Soma Shetti gave au 


. usufructuary mortgage over theland to Devappa Kamti. Soma 


Shetti died, and was succeeded by Venkappa Shetti In 1870, a 
sub-mortgagee sought to recover possession of a portion of the 
land, amd in that sut, the mortgagee was first defendant, Ven- 


- kappa Sheth, the proprietor, was second defendant, and the 


present first defendant, Chickaya Hegade, was third defendants}, 
Olhckaya Hegade then sot uparight of permanent lease, which 
was denied by Venkappa Shetu In 1867, the land was bought 
by Slidayya Hegade, the brother of plaintiffs Nos. 2 to 5, 
im execution of a decree, Shidayya Hegade gave lalf of the 
land to the first plaintiff, and he and first plamtiff redeemed the 
mortgage in 1891, They then gave notice to the defendants, 
who, they contended, wore tenants from yearto year under the 
usufructuary mortgagee, to vacate the land, but the defendants 
zofused, alleging that the land had been given to their assignors 
by the proprietor, (apparently in conjunction with the mortgagee), 
on a permanent lease. They now contended that the sut was 
barred by hmitation. Tho District Munsif upheld the latter plea. 
He said tho plaintifs had purchased the nghts of Venkappa 
Sheth, who, in 1870, had notice of the right of permanent lease 
set up by fist defendant Ho held that the possession of first 
defendant had become adverse as from 1872, and that plaintiffs 
had purchased with notice, and that their position was not 
better then that of Venkappa Shetti. He dismissed the suit. 
Plamtffs appealed to tho District Judge, who also relied upon 
the circumstance that Venkoppa Shetti had, in 1870, boen aware’ 


. that first defendant had sot upa permanent occupancy right in that 


year, which Venkappa Shetti had never sought to set amde. He 
jheldthat plaintifs brother had bought the land with elear notice 


1 


aithe faots, and that plaintifs were in the saig position 
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the mortgagor He confirmed the decree of the lower Court 
and dismissed the appeal 

Plaintiffs preferred this second appeal. 

Ramachandra Rao Saheb amd K. P. Madhava Rao for appel- 
lants. 

K. Narayana Rao for respondents Nos 2 to 7. 

JupewENT.— The proprietor of the land i question mortgaged 
it with possession to one Devappa Kamti ın 1832. The plaintiffs, 
as the assignees of the equity of redemption, discharged the 
mortgage-debt and redeemed the mortgage in 1894. It is alleged 
m the plant that the defendants have been holding the land as 
tenants from year to year under the usufructuary mortgagee, 
that the tenancy has been terminated by due notice to quit given 
by the plaintiffs and the suit 1s accordingly brought to eject them 


SmsHAMMA. 
SuETTATI 
ve 
OurckAYA 
Heeapr, 


from the land The defendants contend that the land was given . 


to them assignors by the proprietor, apparently in conjunction 
with the mortgagee, on a permanent lease, that out of the total 
annual rent of Rs 130-14-9 they have been paying Government 
assessment and the balance of Rs 60 to the mortgagee and that 
subsequent to the redemption of the mortgage by the plaintiffs, 
they remitted the said sum of Rs 60 by postal money order 
to the plaintiffs who rofused to accept the same ‘They also con- 
tend that plamtiffs’ suit to eject them 1s barred by the law of 
limitation 

If, as alleged by the plaintiffs, the defendants came into 
possession of the land as tenants under the mortgagee, plaintiffs’ 
title to eject them is clear, whether the mortgagee let them into 
possession as tenants from year to year or professed to let them 
as tenants with a permanent right of occupancy A permanent 
lease granted by a mortgagee can hold good only as against the 
mortgagee and that until the redemption of the mortgage. It 
cannot bind the mortgagor or persons claiming under him. 
‘Whether a tenancy created by a mortgagee will ipso facto termi- 
nate with the redemption of the mortgage or whether it can be 
determined only by the mortgagor giving notice to quitas in the 
case of a tenant from year to year, it 1s unnecessary to consider in 
this case, as in fact notice to quit has been given and the swt 
brought within four years after the redemption of the mortgage. 

But if, as alleged by the defendants, their right of permanent 
|| eoüpancy is founded upon a lease grpnted. by, the mortgagor, tl 

s j j 
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plaintiffs, of course, are bound by such lease and they cannot sue 
to eject the defendants. This is the substantial question in the 
case, but both the Courts have dismissed the suit as barred by 
the law of limitation, under article 144 of the Limitation Act, on 
the ground that the defendants have, to the knowledge of the 
plaintiffs, or rather their predecessor in title, been setting up a 
right of permanent occupancy for upwards of 12 years before 
date of suit and that plaintiffs became assignees of the equity of 
redemption, with notice of such claim on the part of defendants. 

The suit being brought by the plaintiffs, as landlords, to 

recover possession from tenants, the article of the Limitation Act 
applicable thereto is primá face article 159 and certainly, accord- 
ing to the case of the defendants, that article must govern the suit. 
‘Article 144 of the Limitation Act can be applied only toa suit 
not otherwise specially provided for, and if a suit be otherwise 
specially provided for, the defendants’ plea of adverse possession, 
for whatsoever length of time, is perfectly immaterial for pur- 
poses of limitation. Both the lower Courts have fallen into an 
error (Runchadas Vandravandas v. Parvathy Bha(1) by no means 
an uncommon one, that every other article of the law of limitation 
xelating to immoveable property should be subordinated or read 
subject to article 144 and have dismissed the suit as barred by the 
Jaw of limitation, notwithstanding that, according to the dofend- 
ants’ own case, they did not come into possession of the land as 
trespassers, but as tenants let in by the plaintiffs’ predecessor in 
title. 

Tho land in question was held in proprietary right under a 
raiyatwari settlement with Government by the plaintiffs! prede- 
cessor in title and if, as the defendants allege, they derived a 
permanant right of occupancy therein from such proprietor—the 
onus of establishing which is entirely on them (Rangasami Reddi 
v. Gnanasammantha Pandara Sannadhi(2), and the unreported de- 
cision in Okedambara Pilla v. Tirmengadath Ayyangar(3) therein 
cited)—it is, of course, a complete answer to the plaintiffs’ suit, 
inasmuch as it is not based on the footing of the defendants having 

-incurred a forfeiture of a permanent right of occupancy and 
the suit is bound to fail on that ground 


(1) LR,261A,71,LL.R,28Bom,726 (2) LLR , 22 Mad, 204 
(8) Appeal No, 1 of 1886 (unreported), 
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In considering the question of limitation, and dismissing the 
suit on such preliminary ground, it must, of course, be assumed 
that the plaintiffs’ case, se, that the defendants came into 
possession of the lands as tenants from year to year and not as 
permanent tenants—as alleged by the defondants—is true If so, 
it is impossible to uphold the decision of the lower Courts that 
the defendants have, by adverse possession extending over a 
period of 12 years acquired, under the combined operation of 
article 144 of the schedule II and section 28 of the Limitation 
Act, the limited right of permanent occupancy subject to the 
payment of a fixed rent Defendants do not say that they came 
into possession of the land really as trespassers, though professing 
to have come into possession as permanent lessees—in which case 
no doubt article 144 would be applicable ; nor do they say that 
the plaintiffs’ predecessor in ntle was dispossessed or that he 
discontinued possession of the land and that they havo taken 
possession claiming to hold under a permanent right of occupancy 
—in which case article 142 would be applicable, the result in 
either case being the same. A person who lawfully came into 
possession of land as tenant from year to year or fora term of 
years, or as mortgagee, cannot, by setting up, during the continu- 
ance of such relation, any title adverso to that of the landlord 
or mortgagor, as the case may be, inconsistent with the real 
legal relation between them,—and that however notoriously and 
to the knowledge of the other party—acquire, by the operation 
of the law of limitation, title as owner or any other title 
inconsistent with that under which he was let into possession. 
In the case of a mortgage, the title of the mortgagor will be 
extinguished only at the expiration of the period prescribed for 
redemption of the mortgage, and in the case of a lease, the 
landlord’s title can be extinguished only at the expiration of 
the period prescribed by article 189 of the Limitation Act, and 
under the latter article such period will commence to run only 
when the tenancy is determined. A reference tosection 111 of the 
Transfer of Property Act will show when a tenancy in respect 
of immoveable property determines. If, after the determination 
of the tenancy, the tenant remains in possession as trespasser 
for the statutory period, he will, by prescription, acquire a right 
as owner or such limited estate as he might prescribe for. A 
person coming into possession of land under a lease which is 
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Siem invalid or void as against the person seeking to eject him is really 


SHETIAIT 


a 
Ourea 
Hioant 


a trespasser and as such, after the expiration of the period pre- 
sonbed by article 144, acquires by prescription the hmited right,’ 
under the lease, whether it be a lease for a term of years or a lease 
in perpetuity. 

Tn the present case, on the footing that the defendants were 
let into possession by the mortgagee, whether as tenants from year 
to year or profossedly as tenants with a permanent right of 
occupancy, the tenancy between them and the mortgagee would 
have continued until the redemption of the mortgage in 1894, and 
such possession cannot be adverse either to the mortgagee or much 
less to the mortgagor, and the plamtıffs’ cause of action would 
have accrued—and the period of limitation commenced to rin— 
only in 1894, if such tenancy ceases by the mere fact of redemp- 
tion, or subsequent thereto, when the term of notice to quit had 
expired, af tho mght view should be that a lease given by the 
mortgagee as boing incidental to the management of the mort-" 
gaged property, 1s bnndimg upon the mortgagor—at any rate, as 
a lease from year to year,—until he determines the same 

If, as alleged by defendants, they were let into possession by 
plaintiffs’ predecessor in title as tenants, but they fail to establish 
that they were lot into such possession with rights of permanent 
pecupaney, therr position will be only thet of tenants from year to 
year (see Vusudeea Pat udu v. The Zamundar of Salur(1)) and they 
can acquire by piesenption no right of permanent occupancy by 
the fact that they were setting up a nght of permanent occupancy, 
to the knowledge of plaintiffs’ predecessor in title for upwards of 
twelve years beforo dato of suit (Srinivasa Ayyar v. Muthusame 
Pillai(2)). 

There being in this case no plea of dispossession of the mort- 
gagee by the defendants or their assignois, as trespassers, it is 
unnecessary to consider whether m the case of such foreible 
dispossession, there could be any adverso possession against the 
mortgagor, within the meaning of article 144 of the Lamitation 
‘Act, until the mortgagor had redeemed the mortgage (Ammu 
y. Ramakishna Sastr(8); Vittobha Bin Chaba v Gangoram(4) ; 
Puttappa v. Tanmaj(5) ; Clnnto v. Janke(6)). 1 


i 


(9MEOR, 1 (2) LLB, 24 Mad., 246, 
fan (4) 12 Bom. HOR, (4.0 F), 180. 
[414 Bom, 178. (8) LLB, 18 Bom., 51, 
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In support of the position that a tenant cannot, by the operation 
of the law of limitation, prescribe for a higher title than he has 
under the tenaney, by setting up such higher right during the 
tenancy, I may quote the followmg passage from the judgment ot 
"their Lordships of the Judicial Committee of the Privy Couneil in 
Maharani Bem Pershad Koeri v. Dudh Nath Roy(1) :—* Their 
Lordships, however, think that the argument fails on a lioader 
ground They have already expressed their opinion that Ramgolam 
was, at that time, entitled to hold the mouzah for his life and that 
no suit for possession could then have been brought against him 
And they do not think that a meie notice by a person holding for 
his hfe, that he claimed to be holding on a hereditary or perpetual 
tenure, would make his possession adverse within the meaning of 
the Limitation Act so as to bar a suit for possession on expiration 
of the life tenancy. Even if, therefore, the plaint of 1879 did 
convey the notice which the respondent attributes to 1t, their Lord- 
ships do not think it would support the defence of limitation ” 

The case of Budesw v. Hanmanta(2), relied upon by the 
Distnot Jodge—in which it was held that a “ landlord allowing the 
tenant to assert the validity of an invalid lease for the statutory 
period of more than twelve years may be debarred from subse- 
quently questioning the right of the tenant to hold under its 
terms "— proceeds upon the footing that the tcnancy alleged by the 
landlord to be only trom year to year was determined and a suit 
brought to eject the tenant was dismissed fo: default of prosecution. 
According to the case of the landlord, therefore, the tenant 
remained im possession as a trespasser He, however, having 
élaimed to hold possession as a tenant with a permanent right of 
occupancy and such possession having continued for upwards of 
twelve years after the tenancy was determined, according to the 
case of the landlord, it was held that he acquired a right of 
permanent occupancy by prescription. That case is thus clearly 
distinguishable from the present one. 


The case of Dicbomoy: Gupta v. Davis(3) is also clearly. 


distinguishable from tho present case. In that case a Hindu 
widow granted a permanent lease to certain tenants, which, on her 
death, was void as against her two daughters, the survivor of whom 


(1) LB, 26 LA, 216 at p.224, ILR, 27 Cale, 156, 
(3) I LR., 21 Bom., 509 (8) LLR., 14 Calo, 828 at p. $48, 
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died nearly twenty years after tho death of the widow. The 
lessees having, as trespassers from the date of the death of the 
widow, continued to hold the lands for upwards of the statutory 
period, professing to hold the same as permanent tenants under 
the lease granted by the widow, it was held (at page 345) that 
they had acquired a right of permanent occupancy by prescription 
against the daughters and therefore, under the provisions of the 
Limitation Act (XIV) of 1859, also as against the male reversion- 
ary heirs who succeeded the surviving daughter. 

In Gossain Dalmar Pur v Bepin Behary AMitter(1), a per- 
manent lease of certain mouzahs was granted by the judgment- 
debtor, after his right, title and interest therein had been sold in 
execution of the decree and the purchaser, who obtained only 
symbolical possession against the judgment-debtor in a suit brought 
by him for the recovery of his shares, against the judgment-debtor 
and his co-sharers, subsequently brought a suit against the alleged 
permanent lesseo to recover possession of the share purchased by 
him. The lessee having been let into possession under a per- 
manent lease by tho judgment-debtor, it was void as against the 
prior purchaser, and the lessee, therefore, was in possession really 
as a trespasser as against the purchaser, professing to hold for 
upwards of thirteon years tho land as a permanent lessee. It was, 
therefore, held that ho acquired a right of permanent ocoupanoy by 
prescription. 

The decision of the Privy Council in Tekaetnee Goura Coomaree 
v. Mussamat Saroo Osomarec(2) which was also cited on behalf of 
the respondent has no bearing upon the present case. In that case 
the plea of limitation was overruled on the ground that the land- 
lord had had no notico that the tenant was claiming a permanent 
right of ocoupancy. It also appears in that case that, according 
to the plaintiffs! case, the tenant was holding wrongfully after the 
termination of a lease for a term cf years. 

In Modin Saiba v. Nagapa(9), the tenant had a permanent 
lease granted to him of certain lands, but he trespassed and 
encroached upon certain lands not comprised in the lease and pro- 
fessed to hold the same as if it was part of the land comprised in 
the leasc, and such trespass and encroachment having continued 


()) LL.E., 18 Calo, 520. (2) 19 W.R., (C.R), 252 
(8) LL.R; 7 Bom,, 96. 
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for upwards of twelve years, it was held that he had acquired a 
right of permanent occupancy as regards that land also, by the 
operation of the law of limitation 

Tt will thus bo scen that in tho cases above referred to, in which 
it was held that title to a mght of permanent occupancy in land 
subject to the payment of a fixed rent was acquired by the 
operation of the law of limitation, the person who thus acquired 
title was, at the time from which the period of limitation was 
reckoned, in possession of the land really as a trespasser under 
an invalid lease or under a lease which prior thereto had been 
determined either by the landlord having given notice to quit 
or otherwise. 

The District Judge having disposed of the appeal on the 
preliminary question of limitation, alone, which forms the subject 
of the sevonth issue, and as his finding om that issue cannot be 
supported the decree is reversed and the appeal remanded to him 
for disposal according to law, with reference to the remaining 
issues in the case. The costs of this second appeal will abide and 
follow the result 


ORIGINAL CIVIL. 
Before Sir Arnold White, Chief Justice. 
IN RE LAKSHMINARAYANA AMMAL, Dzcraszp? 


Court Fees Act—Act VII of 1870, sched I, tem 11—Will by husband conferring 
general power of apporntment over a fund on his wf; — Payment of probate 
duty on the fund on the husband's decease—Erererse of the pouer by the wife 
by uill—Decouse of rife—Laabiltty of her estate for probate duty m respect of 
the pouer— Ps open ty.” 


By bis will, A directed that Rs 7,000 out of his property should be lent out 
at mterest, that the interest derived fiom time to time should be added to the 
principal amount, and that the amount so acciuing should be paid to whoever 
B, his wife, by her will, should appomt, A died and kis will was proved, probate 
duty being paid on the principal amount of Rs.7,000. B executed a will in which 
she exercised the power of appointment and also died. Her executor now applied 
for probate of her mll, and the question was raised whether he was liable to pay 
probate duty on the fand or any part thereof 


* Testamentary Petition No. 88 of 1902. 


BrsHAMMA 
BusrrATY 
T. 
Curcxara 
Hroape. 


1902, 
February 
14, 


In re 
La&sHWT 
NARAYANA 
AWAD. 


516 THE INDIAN LAW REPORTS. (VOL. XXV, 


Held, that the power of appomtment created by the will was property, within 
the meaning of section 11 of the Court Fees Act and the estate of the testatrx 
was hable to probate duty 1n respect thereof 

In the goods of Qcorge, (6 BLR, Appx, 138), commented on. 


Prririon for probate. The facts of the case are set out inthe 4 
headnote and in the judgment An 
JupcxzwT.—In this caso the testatrix by her will exercised a 
general power of appointment created by the will of her deceased — | 
husband. "The will of the testatrix recites that by the will of her jj 
deceased husband it was stated that Rs 7,000 out of his property E 
should be lent ont on interest, that the interest derived from time 
to time should be added to the principal amount and that the P 
amount so acciumg should be paid to those whom the testatrix * 
might appoint by will. The fund has been paid into Court under 
an order made m a sut to administer the husband's estate and 
now sands invested m Goverament promissory notes The wall 
of the testatrix appointed an cxecutor and directed that he should’, 
take the “aforesaid amount? after payment of debts and funeral j 
expenses, should pay certain specifie] amounts to certain specified 
persons and the residue to A B. 

On the death of the husbind of the testatiix, his will was 
proved and probate duty was paid on the principal amount of 
Rs 7,000 ‘The executor appointed by the will of the testatrix 
now applies for probate of her will, and the question is whether the 
executor is hable to pay probate duty on the fund or any part 
thereof Under item 11 of the first schedule to the Court Fees 
Act, the teo payable is a percentage on “the amount or value of 
the property in respect of which the grant of probate is made,” 
The form in schedule III (which was first introduced in the 
amending Act of 1899) requires the executor to state on affidavit 
that he has truly set forth all the property and credits of which 
the deceased died possessed or was entitled to at the time of his 
death and which had come or were likely to come to the hands of 
the executor. 

In my opimon the testatrix’s power of appointment to the 
fund is “ property” within the meaning of item 11 of the schedule 
and of the statutory form of afhdavi& as to valuation. lt seems to 
me that section 190 has no application since the grant which is 
fiow applied for is clearly not a “like grant ” to that which was 

dbtdined in respect of the husband's estate. The two estates are 


i 


, 
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different. There appears to be a conflict of authority upon the 
question whether, where a general power of appointment over a 
fund is exercised by will, the appointed fund passes to the executor, 
as executor. For the purposes of section 9. sub-section (1), of the 
English Finance Act, 1894, Buckley, J , has held that it does; 
see In re Afoore(1), whilst Kekewich, J., and Byrne, J , have held 
that it does not, see In re Treaswre(2), In re Maddock(3) and In 
Te Pouer(4). It is not necessary, however, to disouss these decisions 
since, as it seems to me. the question turns on whether the general 
power of appointment which the testatrix enjoyed is ** property "in 
respect of which the grant 1s applied for. Ithinkitis “ Propaty 
is the most comprehensive or all terms which can be used, inasmuch 
as it is indicative and descriptive of every posable interest which 
the party can have” per Langdale, M. R , in Jons v, Shenner(5) 
The testatnx todk no hfe interest under the will of her husband, 
but it is clear that the power gave her an interest which she can 
exercise to her own advantage. For mstance, she might har 
contracted debts and made the creditor one of the appointees, 
Under section 27 of the Enghsh Wills Act,a gift of all a 
testator’s property passes everything over which he has a general 
power of appointment, and, under section 78 of the Indian Succes- 
sion Act, a general bequest of property includes property as to 
which the testator has a general power of appointment by will 
An enactment which imposes a duty or a penalty must no doubt 
be construed strictly, but I see no good reason for placing a more 
restricted interpretation on the word “ property " as used in. the 
schedule to the Comt Fees Act than that which the Legislatme 
has declared it shall bear for the purpose of the construction of a 
"wil. With regard to the case of In the goods of George(6) to which 
my attention was called by Mr King. all I can say 1s that I find 
myself unable to agree with it. In that case the widow took a 
hfe estate with a power of appointment by deed or will among 
children. Sir Richard Couch was of opinion that the words in the 
schedule to the Indian enactment if read hterally would make the 
property over which the power was exercised liable to duty, but he 
considered the case to be substantially the same as if ıt had arisen 
under the English Act (36 Geo. TIT, cap. 52,8 18), and he held 


(2) [1901] 1 Ch, 691. (2) [1900] 2 Ch, 648. 
(8) [1901] 2 Ch, 372. (4) [1901] 2 Ch, 659 
(5) 5 LJ., Oh, 87 at p 90, (8) 6 B.L.R., Appx, 138, 
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that duty was not payable on the authority of Drake ve the 
Attorney-General) Under the will in questioa in that case 
there was a life interest to the testator’s daughter with a power of 
appointment by will among such persons as the daughter might 
appoint other than certain persons named in the will. The House 
of Lords, affirming the Court of Exchequer (see Constables, &c., of 
Ohoriton v. Waller(2), held that, the property appointed by the 
daughter was not hable to duty. This decision turned entirely 
upon the construction of section 18 of the Act of Geo. IIl The 
enactment which wasin force when the case of In the goods of 
Ge ge(8) was considered by Sir Richard Couch was 23 Vict., cap. 
XV, s. 4, and this enactment expressly provides that duty shall be 
payable in respect of the personal estate which any person disposes 
of by will under any authority enabling such person to dispose of 
the same as he thinks fit. 

I decide this case upon the short ground that the power of 
appointment created by the husband 1s property within the 
meaning of that word as used in the Court Fees Act, and I hold 
that the estate of the testatrix is liable to probate duty in respect 
thereof. 

As regards funeral expenses I think Rs. 200 may be allowed 
free of duty. 


Mr. H. 0, King—Attorney for petitioner. 


(1) 10 C1. & F., 257 (2) 10 M, & W., 742 at p. 756. 
(3) 6BL R, Appz., 188. 
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APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr Justice Bhashyam Ayyangar. 


RAMALINGA MUPPAN AND o1Hers (PLAINTITT AND HIS LEGAL 1901, 
October 11, 
24, 


REPRESENTATIVES), APPELLANTS, 
v. 
PAVADAI GOUNDAN (DzrzxpaxT No. 2), IinspowpnNT + 


Hindu Lau —Sudias—Dvoiston of property by brothers—Tno sons born to one 
divib d brother by concubvne—Decease of both sllogiti nate sons, leaving sons 
of then own—Olavm by divided brother against the grandsons for property 
of the deceased danded brother 

Plambf and R were divided biofhers in ^ family of Sudras R kept a 
permanent conenbino, by whom he had two illegitimate sons Both of ihese sons 
predeceased R, leovmg legitmite sons of ther own thom surviving R then 
died Plaintulf now sued, claimmg to be lis heir, to 1ecover Ins proporty, which 
wis mn tho possession of R's grandsons 

Heli, that plamhift was not entitled to recover 

Whether an illegitimate son of an illegitimate son could, on the punople 
of jus representations, represent tho illegitimate son af, bofoo the mhentanco 
opened, the latter predeceased his fathea—Qu-ere 

Surr for a declaration and for possession of land. Plaintiff claimed 

as heir to Ranga Muppan, his deceased brother. He admitted 

that he and Ranga Muppan had lived separately as divided 
brothers, but alleged that his brother had died without issue, 

Tho defendants denied plamtiff's right to succeed Ranga Muppan. 

They agreed that Ranga Muppan had separated from his family ; 

and their case was that he had kept a coneubine, by whom he 

had two sons, namely, Madurai Goundan, who was the father of 
first defendant, and Narayana Goundan, who was the father of 
defendants Nos 2 and 3; that both Madurai and Narayana had 
predeceased Ranga Muppan, and that in consequence the defend- 
ants were heirs to Ranga Muppan and not the plaintiff. The 
defendants wero the legitimate sons of Madmai and Narayana 

Goundan, respectively. 

The Munsif held that even if the deceased Madurai and 

Narayana Goundan were the illegitimate sons of Ranga Muppan, 


* Second Appeal No 581 of 1900 agamsi the decree of D Broadfoot, District 
Judge of South Arcot, in Appeal Smt No 242 of 1899, reversing the decree of 
1 S Thingarayy Ayyar, Acting District Munaf of Tirukoilur, in Origmal Suit 
No. 882 of 1898, 
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(a relationship which plaintiff questionod), plaintiff was entitled 
to succeed as hei. After discussing tho position at some length 
he said :—“ There being no co-parcenary between a person and 
his illegitimate son, much less does it exist between the former 
and the son of the latter; therefore the principle on which legiti- 
mate sons, grandsons and great-grandsons have been held to take 
at once asa single heir does not apply in the case of an illegiti- 
mate son or his descendants, for these take no interest by birth 
and are not members of any co-parcenary with the owner For 
these reasons, I am inclined to hold and accordingly find that. the 
defendants have no right to succeed to the plaint lands, but that 
the plaintiff is entitled thereto as the heir to Ranga Muppan” He 
decreed accordingly. 

Defendants appealed to tho District Judge, who held that 
Madurai and Narayana Goundan were the sons of Ranga Muppan, 
by bis permanent concubine Considering their legal rights, he 
said :—“ As far as I know, the exact point of law involved in the 
present case has never been settled by the High Court In Rah 
v. Gwm Valad Teja(1), I find that the opinion of Messrs West 
and Buhler stated to tho following offect, without any limitation 
or disapproval ‘In the case of a separate Sudra his property, 
on failure of legitimate descendants, is mherited by his illegiti- 
mate sons or grandsons’ In Mayne, section 508, 1 find that the 
English rule which prevents a bastard tracing to his father has no 
existence in Hindulaw Ifthe illegitimate son can trace to the 
father, I see no 1eason why the son of such son cannot have the 
same advantage In the case (Chenju v. Ohimmu(?)) referred to by 
the lower Court, we no doubt find the phrase that in the ‘ Mitak- 
shara an illegitimate son and a danghter’s son are on the same 
foo ing.’ But this remark was made with reference to an undi- 
vided family, in a case turning on survivorship, not on inheritance. 
The present case is distinguishable, because here Rangan was 
admittedly separate, and the question is, can his grandson inherit 
io him. Turning to Mayno, section 520, I find that the reasons 
for the exclusion of a daughter's grandson (son's son) are (a) ho 
belongs to a different family ; (4) he could offer no oblation to the 
person whose proporty he would take Now as to (a) once wo 
get rid of the notion that the illegitimate son is fihus nulus, and 


(1) ILB, 1 Bom, 97 at p 115 (2) LLR, 7 Mad, 418, 
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admit that he is a son (of some kind) of his father, it is clear that 
the son of such a son belongs to the family of his paternal grand- 
father, and not to any different family. Next as to (b), though 
the oblation theory may not carry much weight in Madras, there 
is, as far as I know, no impropriety or impossibility prevonting such 
a grandson from making oblation for his paternal grandfather 
Hence in my opinion the analogy of the daughter’s son is not a 
safe guide in the present case. I hold that the sons of Madurai 
and Narayana are entitled to traco to thew grandfather Rangan, 
and to inhent his property, as against his divided nother.” He 
reversed the decree ot the lower Court and dismissed the plain- 
tiff's suit. 

Plaintiff preferred this second appeal 

Mr Stephen Andy and A.D. Zaccheus for appellants, 

Mahadeva Ayyar and Kothandarmma Ayya for respondent 

Buasnyam Avvanear, J —Tho question and the only question 
which arises in this second appeal is whether, under the Mitak- 
shara law, a divided brother of a Sudra A, who died without 
leaving legitimate male issue, 1s entitled to succeed to A's estate in 
preference to A’s grandson, the legitimate son of A’s predeceased 
illegitimate son Neither side relies upon any usage or custom 
having the force of law and the question has to be decided as an 
abstract question of Fhndu law ‘There is no dnect authonty 
either in the Hindu law texts or in judicial decisions, applicable to 
the case. The question, therefore, has to be answered with reference 
to established principles and the analogies which have heretofore 
prevailed in like cases 

The author of the Mitakshara defines the rights of an illegiti- 
mate son in chapter I, section XII He lays down that a son 
begotten by a Sudra on a female slave can be given a share by the 
father’s choice ; but that after the death of the father leaving logiti- 
mate male issue, they must allow their illegitimate brother half a 
share. Butif the father died without leaving legitimate male issue 
but leaving a daughter o1 daughter's son, the illegitimate son takes 
half a share along with the daughter or daughter's son as the case 
may be. But in default of a daughter or daughter's son the 
illegitimate son takes the whole estate. 

The rights of an illegitimate son in the paternal estate when 
the father has died a separated householder have now been clearly 
pefined by judicial decisions. If the father left legitimate sons, the 

[d 
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illegitimate son is & co-sharer with them, the extent of his share 
being one-half of what it would bo if he were a legitimate son, and 
he can enforce a partition of his share (Thangam Pillai v. Suppa 
Pillai(1) and Karuppannan Chetti v. Bulokam Cleth(2)) though 
he cannot, like a legitimate son, claim a share as against his father, 
during the father’s lifetime, even in respect of ancestral property. 
Tf the father left a widow, daughter or daughter's son, but no legiti- 
mate male issue, the illegitimate son succeeds as a co-heir with the 
widow, daughter or daughter’s son as the case may be, and as sole 
heir, in default of any other heir down to a daughter’s son. It is 
also tolerably well established that an illegitimate son, though he 
may succeed as heir to his paternal and maternal estate, has no 
claim to inherit to collaterals (Shome Shankar Rayendra Varere 
v. Rayesar Svam: Jangam(3) and Krishnayyan v Muttusami(4)). 
The argument chiefly urged on behalf of the appellant is that 
inasmuch as the illegitimate son of his divided brother predeceased 
the father and had no right to enforce partition as against the father, 
his son, the respondent, cannot claim under his father and that 
therefore he, the appellant, is entitled to succeed as his brother's 
heir and that the respondent, as the grandson by an illegitimate 
son, cannot claim directly as tho hei: of his grandfather. In support 
of this contention reliance is chiefly placed apon the decisions of 
this Court that an illegitimate son has no clam by survivor- 
ship against the undivided co-parceners of his father and thore- 
fore cannot sue them for a partition after the death of his 
father (Krishnayyan v. Muttusami(4), Ranoje v. Kandoji(5), Par- 
cathe v. Thirumala(6)). ‘Che effect of these decisions is that it 
is only when the father dies a separated householder that an 
illegitimate son is entitled to inherit io his separate estate, but 
that when the father dies an “ avibhakia ` (undivided from his 
brothers or other collaterals) he is entitled only to maintenance. 
The principle of these decisions is explained as follows in Thangam 
Pillai v Suppa Pillx{1). ' But these decisions proceeded on the 
view that he had no claim by survivorship against his father’s 
co-parceners by jus sepresentations and that he was neither 
a co-heir with jhis father, nor a sapinda in relation to his 


_ Q) LLR, 12 Mad., 401. (2) LLR, 23 Mad , 16. 
(8) ILR., 21 AIL, 99. (4) ILR., 7 Mad., 407. 
, DB, IER, 8 Mad, 557, (0) LLR., 10 Mad, 884, 
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fathor’s co-parceners.” I may here refer to a subsequent 
decision of the Privy Council (Raja Jogendra Bhupati Hurri 
Chundun Mahapatra v. Nityanund Mansingh(1)), wherein it 18 
distinctly laid down, following the decision of the Bombay High 
Court in Sadu v Barza(2) and affirming the decision of the Calcutta 
High Court in Jogendo Bhuputi v. Nuttyanund Man Singh(3) that 
though an illegitimate son acquires no right bv bith, in the same 
way asa legitimate son, and therefore cannot claim a share as 
against his father, yet that on the death of the father tho legitimato 
and ilegitimat sons hold the proputy as members of a joint 
lImdu familv, with right of survivorship and that on the death of 
either without male issue the survivor takes the entire estate If 
tho logitimate son dics without male issuc the illegitimate son 
becomes entitled to the whole estate. If the illegitimate son pre- 
decease tho legitimate son, leaving male issuc and the legitimate son 
alterwaids dics without leaving male issue, the whole property will 
devolve by survivorship on the issue of the illegitimate son This 
must be thi neccssar\ result if, as affamed Iy the Privy Council, 
the legitimate and illegitimate sons on the death ol the father, 
hold the family property as members of a joint family 

This decision iu no way affects the course ot decisions ın this 
Presidency, as to the rights of illegitimate sons in the separate 
estate of their father and inasmuch as the appellant's brother 
died a separated houscholder aud the appellant claims only as his 
divided brother, it is unnecessary to consider whether the decisions 
of this Court (Krishnayyan v Muttusani(4) ; Rano v Kandoj(5); 
Parvathi v. Thirumalai(6)) above referred to are in any way affected 
and if so to what oxtent, by this decision of the Privy Council. 

Assuming, as explained in Thangam Pillai v Suppa Pillai(7), 
that, by reason of his illegitimacy, an legitimate son cannot claim 
his father’s share as against his father’s co-parcener by jus repre- 
sentaionis, that principle will not be applicable to a legitimate son 
representing his father though the father was the illegitimate son 
of the gnandfather Ifa Sudia dies, leaving a legitimate son and 
a grandson or great grandson by a predeceased illegitimate sou, 
can it be contended that tho legitimate sou is uot bound to allow 


(1) LR, 17 IA, 128, TLR, 18 Cak , 161. 

(2) LL'R,4 Bom, 37 (5) ILR. 11 Cale, 702. 
(4) LL. , 7 Mad , 407. (5) LL.B, 8 Mad, 557. 
(0) LL.B, 10 Mad., 334 (7) LLR, 12 Mad., 401. 
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half a share to the son or grandson of his deceased illegitimate 
brother just as he would be if the illegitimate son did not 
predecease the father? Tf the grandson, as representing his father 
though not claiming under him, would be entitled as against his 
uncle to claim his father’s share it can hardly be maintained, 
though his father predeceased tho grandfather, that he cannot 
claim the grandfather's estate as against the grandfather's divided 
brother. An illegitimate son's right of inheritance to his father's 
property, or at least to a part of it, is not contingent but absolute, 
as in the case of a legitimate son, since if he has legitimate half- 
brothers or other heirs of his father down to a daughter’s son, he 
gotsa half share and in the absence of such heir, the whole 
estate. The Sudra’s illegitimate son is therefore in a position more 
analogous to that of a legitimate son than to that of other relations 
whose right of inheritance is liable to obstruction. Tho principles, 
therefore, applicable to tho succession of sons and grandsons of 
legitimate sons may by analogy be applied to the sons and grand- 
sons of an illegitimate son, viz. that they should be considered 
capable of representing the illegitimate son and in case he dies 
before his father, of taking the share which would have fallen to 
him if hehad not sodied This is the view maintained by Messrs, 
West and Buhler in them treatise on Hindu law (3rd edition, 
pages 72, 82, 88, 890) and also by Mr. Jolly m his work on Hindu 
law (pages 185, 186), and I fully concar in that opinion. The 
expression ‘legitimate son (ir, son cf a wedded wife) in the 
text of Mitakshara which entitles an illegitimate son to a half share 
when there are legitimate sons, ovidently, includes a grandson and 
great grandson and similarly tho expression ‘illegitimate son’ 
(te, a sun begotten by a Sudra on a female slave) occurring in 
tko same text, applies not only to the legitimate son, but also to 
the grandson and great grandson hy the illegitimate son, at any 
rate whenthey are his legitimate descendants It may be doubtful 
whether the illegitimate issue of tho illegitimate son oan, on the 
principle of jus i epresentations, represent the illegitimate son, if 
before the inheritance opened, the latter predeceased his father. 
But it is unnecessary to consider that question as the respondent 
is the legitimate son of his father. 

In my opinion, therefore, the second appeal fails and shonld 
be dismissed with costs 

Bengox, J.—I concur. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 
KING-EMPEROR 


v. 


BALU KUPPAYYAN.* 


Stamp Act—Act II of 1899, 8 33—Ser-we of documents wndes search-waiiant— 
Document that ** coi before a Magis ate. 


Complamt havmg becu made agamst a person for having committed offences 
under soclions Cic) and 69(c) of the Stamp Act of 1899, the Magistrate rssaed 
4 search waant, under which cortan documents were seized and impounded 
under section 33 (2) of the Act On rts bemg contended that his action m 
impoundmg them was illegal, because the documents did not come before him 
in the performance of his functions within the meanmg of scction 33 (1) 


Held, thai the word ‘ comes" i» sufficiently wide to meludetho production 
of documents under a seaich-waiiant 


Oase referred io tho High Court under section 438 of the 
Criminal Procedure Code B was convicted by a first-class 
Magistrate of an offence under section 68 (o) of the Indian Stamp 
Act of 1899. On appeal, the conviction was reversed by the 
Sessions Judge who delivered the followmg judgment :—* The 
appellant has been convicted of practising or being concerned in 
a device to defraud the Government of its stamp revenue, and 
sentenced under section 68 (c) of Act Il of 1899 to pay a fine of 
Rs. 200, It isto be observed that under section 68 (c) of Act 
II of 1899 it is provided that the device is ‘not specially 
provided for by this Act’—words which the Deputy Magistrate 
has overlooked. The history of the caso is as follows:—The 
appellant is one of four stake-holders in a chit fund or associ- 
ation. ‘Towards the end of November 1898, :.e., moro than seven 
months before Act II of 1899 came into force, the Collector of 
Madua received from one Balasundaram Pillai (fifth prosecution 
witness), a subscriber to the fund, a petition stating that appel- 
lant was taking sceurity bouds from prize-winners on paper 
stamped with a one-anna adhosivo stamp and roquesting that 


* Cumunal Revision Case No 342 of 1901, iciciied for the orders of the Ligh 
Cou, under section 138 of the Crimmal Procedure Codo, bv Tf, Moboily, 
Sessions Judge of Madura, 1n Calendar Caso No 9 of 1890 
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appellant might be prosecuted. This potition was roferred to tho 
Deputy Collector, Madura Division, for enquiry and disposal. 
The Deputy Collector promptly referred it to the Tahsildar for 
inquiry and report. The Tahsildar sent a notice to appellant to 
appear and produce the register of printed bonds to be oxecuted 
by prize-winners The appellant objected that the revenue author- 
ities had no power to require him to produce the registor. 
Thereupon the Tahsildar reported the matter io the Deputy 
Collector who dircoted tho Tahsildar to issue a summons to appel- 
lant under Madras Act IIT of 1869 to produce the documonts 
required. The Tahsildar issued a summons, but appellant appeared 
without producing the register and objected that he could not be 
legally required to produce the register. Tho matte was reported 
to the Deputy Collector, who then summoned appellant to produce 
tho documents. Appellant appoaed and represented through a 
pleader that he was not legally bound to produce tho register, as 
revenue officers aro not empowered to issuc summons in matters 
in which they are not authorized tu hold inquiry. The Deputy 
Collector evidently considered the objection a valid one, for he 
reported the matter to the Collector in his letter of 26th August 
1899 (oxhibi E) In this lottor he remarked :— There appears 
to bo no provision in tho Stamp Act II of 1899 authorizing 
revenue officers to hold an inquiry in mattors affecting stamp 
revenue It, therefore, appoars that a revenue officer has no 
power to.compel the production of the documents in question,’ 
He suggested, however, that the Collector should sanction tho 
prosecution of appellant for an offence under section 67 () of Act 
II of 1899. Thereupon tho Collector sanctioned the prosecution 
of appellant for offences under sections 64 (c) and 68 (c) of Act IT 
of 1899 Complaint was made to the Deputy Magistrate, who 
subsequently issued semch-warrants and had a number of duly 
stamped and insufficiently stamped documents seized. Tho appel- 
lant has apparently been convicted, because up to 24th January 
1899—on which date Act II of 1899 was not in foree—he had" 
received 829 bonds, cach being executed on a one-anna receipt 
stamp, whereas the proper duty on all the bonds amounts to about 
Bs. 887 If the reccipt of each bond is an offence under section 
68 (c) of Act II of 1899, then appellant has been tried and con- 
vieted of 829 offences in one trial. Now tho 829 insufficiently 
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stamped decumonts are on their face bonds, and they cannot, 
therefore, be regarded as a contrivance or device (Quern-Lnpress 
v Chinna Pavuchi(l)) Moreover, the persons who execute 
insufficiently stamped documents can be called upon io pay the 
deficient stamp duty and a penalty or they can be prosecuted for 
an offence, section 61 of Act I of 1879 on section 62 of Act II of 
1899 Thus the so-called ‘device’ in which appellant was con- 
corned is specially provided for by the Indian stamp Act The 
conviction is, therefore, reversed and the sentence set aside 
The fine, 1f levied, must be refunded." The Collector having 
refused to cancil what his subordinates had done, B applicd to 
the Sessions Court under section 517 of the Code of Criminal 
Procedure for an order dneoiiug the ieturn to him of the doou- 
ments taken from his possession Waith regard to this, the letter of 
xoforence gave the following particulars :—* The Deputy Magis- 
trate has impounded the 629 insufficiently stamped bonds and 
forwarded them to the Deputy Collector of Madura Division under 
section 36 of Act 11 of 1809, Tt appears to me that ho was not 
justified in doing so, and I trust that the Collector will seo his 
way to cancel all that has hoen dono.” c “On that 
date (12th August 1901) tho Public Prosecuion appeared on 
behalf of the Collect and contended that this Court had no juris- 
diction as the Deputy Magistrate had not passed any order under 
soction 517 of the Criminal Procedure Code. It is truo that, in his 
judgment in Calendar Case No. 9 of 1599, tho Deputy Magistrate 
has made no reference to section 517 of the Chiminal Procedure 
Code, and that the orde in paragraph 12 of his judgmont, 
impounding the 829 documents and directing that they he for- 
warded to the Deputy Collector of Madura Division, purports to 
have been made under sections 33 and 38 of Act II of 1899 ; but 
Tam doubtful whether a Criminal Court can, when an onquiry or 
trial has been concluded, make any order for the disposal of any 
property or document produced before it or ın its custody, except 
under section 517 of the Criminal Procedure Code Section 33 
of Act IL of 1899 does not requie a Magistrate to impound any 
instrument coming before him in the couse of a trial, so that 
ihe Deputy Magistrate was not bound to impound the 829 docu- 
ments. I submit that his order impounding tho documents was 


(1) LLB, 23 Mad., 151. 
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Kixc- really passed under section 517 of the Criminal Procedure Code, 
PWUUOh which says that ‘the Court may make such order as it thinks 
BL fit but as that section is not referred to in the order I hold on 
the authority of In re Anant Ramchandra Lotlikar(1) that I cannot 
review the order.” The Sessions Judge then referred the case tc 
n the High Court for orders. 
i Sivasami Ayyar for the accused. 


"The Public Proseoutor (Mr. E. B. Powell) for the Crown. 


Jupemznr.—The documents in question are,as we understand 
the case, in the legal custody of the Collector, having been sent to 
him under section 38 (2) of the Stamp Act. The Collector will 
have to return them to the Deputy Magistrate under section 40 (3) 
of the same Act, When they have been so returned the Deputy 
Magistrate may dispose of them under section 517, Criminal 
‘Procedure Code, and we have no doubt that he will do so without 
any unnecessary delay. 

We have no authority to order the return of the documents to 
the party at this stage unless the action of the Deputy Magistrate 
in impounding them under section 38 (2) (2) of the Stamp Act was 
illegal. It is argued that the action of the Deputy Magistrate 
was illegal, because the documents did not come before him in the 
performance of his functions within the meaning of section 33 (1), 
but we are unable to accept this contention. The word “comes” 
is sufficiently wide to include the production of documents under 
a search-warrant issued by the Magistrate. 


(1) LLB., 10 Bom., 197. 


3 APPELLATE CIVIL. 


Before Mr. Justice Bhashyam Ayyangar and Mr. Justice Moore. 
KASINATHA AYYAR AND OTHERS (PETIMTIONER-PLAINTIEY 
AND HIS REPRESENTATIVES), APPELLANTS, 

i v. 
UTHUMANSA ROWTHAN AND ormers (ÜoUNTEn-PETITIONERS— 
DzrzxpANTS) RESPONDENTS.” 


Civil Procedure Qode— ct XIV of 1882, a. 244—Purchase of mortgaged property by 
mortgagee— Application by purchaser to recover possession as against defendants 
who held possession under prior sale based on prior morig 


—Question raised 


jirst paying defendants 
amount of prior mortgage—“ Huecution and enforcement of decree" — Appeal, 


whether purchaser could recover possession without 


A mortgagee obtained a decree directing the sale of property in the possession 
of certain defendants, subject to a prior charge thereon. At the salo in execution 
of that decree, the mortgagee purchased theproperty. He now sought to recover 
possession of it from tho defendants, the question raised being, whether, under 
the terms of the decree, he was entitled to be put into possession without paying 
the amount of the prior charge, the defendants so dispossessed being at liberty 
to bring a separate suit to enforce the charge : 

Held, that tho question thus raised between the decree-holder (purchaser) 


and the defendants related, within the meaning of section 244 (v) of the Civil 
Procedure Code, to the ex 


ocuíion or enforcement of the decree against these 
defendants and un appeal lay from ar order passed thereon. 


Per Moonz, J.—Even if the purchaser had not been also the decree-holder 
he would have been a representative of a judgment-oreditor. 


Per BHASRYAM AYYANGAB, J.—The order was not the less an order under 
section 244 because it was also passed under sections 318 and 334 of the Code. 


Petition filed under sections 818 and 335 of the Code of Civil 
Procedure by an auction-purchaser for delivery of property 
purchased. Petitioner held a mortgage over the land in question, 
dated 8th July 1884. In 1897 he obtained a mortgage decree in 
Original Suit No. 308 of 1897 on the file of the District Munsif’s 
Court of Shiyali and No. 267 of 1897 on the flo of the 
District Munsif’s Court of Kumbakónam, and purchased the land 
in execution of that decree. The present respondents Nos. 1 to 3 or 


* Civil Miscellaneous Second Appeal No. 62 of 1900, against the order of 
G. F. T. Power, District Judge of Tanjore, in Civil Miscellaneous Appeal No. 635 
of 1900, allirming the order of P. Narayana Chari, District Munsif of Kumba- 
Kénam, in Miscellaneous Petition No. 561 of 1900, in Original Suit No, 308 of 
1897 on the file of the District Munsif of Shiyali, 


VOL, XXV.) ` MADRAS SERIES. 529 


1901. 
October 23, 
November 15, 


Kastnarna 
Anan 


t 
CTanuwanss 
Rowra\n 


530 THE INDIAN LAW REPORTS (VOL, XXV 


thon ropresentatives bemg in possession, were made parties to 
that swt, respondents Nos 1 and 2 being defendants Nos |2and 13, 
respectively, and the father of third respondent bemg defendant 
No lb By the terms of petitionei's deciee, the respondents 
Nos 1, 2 and 3 were ordered to pay the amount of the mortgage, 
and in default the mortgaged property was to be sold, subject to 
a prio charge. That prior charge had been created on 25th June 
1884 m íavour of one Nammalwar Chett and one Saminatha 
Tevan, who sold it to the respondents Nos 1,2 and 3, or ther 
representatives, who were duly put in possession 
sought to oust respondents Nos 1, 2 and 3 The Munal roferiing 
to Venhatann sammeh x  Ramuh(l) and Ramenadhan Oht v 
Allonda Pillav(2), held that as the posscssion of these respondents 
was under the jniur mortgage deorce, they were entitled to 1etain 
it as against petitioner, who claimed under a subsequent sale 

Petitioner appraled to the District Judge who sad —“ The 
ordei of the District Munsit às, 16 appears to mc, an order under 
seoliou 818 of the Civil Procedure Code as regards the property in 
possession of respoudents Nos 1, 2 and 3 and an onder unde: section 
335 as iegards the property m possession of the fourth respondeut 
(who ns not yudgment-debtor); and I thmk uo appeal hes Ib w 
am gued that thc order is one under section 244, because the auction- 
purchese: 1s also the decrec-holdoi , but the decisions of tho 
Allahabad High Comt m Ghulam Shabbir v Dwarka Prasad(3) 
and Sabhayt v. Sri Gopal(4) seem to me to show clearly that 
On the merits too I thmk that the District 
Munaif’s orda isnght It would not be equitable to allow the 
purchaser to oust the persons in possession without redeeming the 
puor mortgage” Ho dismissed the appeal 

Against that order petitioncr preferred this appeal. 

Sishagur Ayyar for appellant 

V Krshnasam dyyar, K Srinvasa Ayyangar and T, R. 
Venkatarama Sastri for respondents. 

Moonz, J.—Nammalwai Cheth, in whose favour a mortgage 
had been executed under a document, datcd 25th June 1884, with 
respect to the properties to which the present appeal relates, 
brought a suit (Onginal Sut No 172 of 1887) ou that mortgage 


Q) LLR, 2 Mad., 108. 
(3) LLR, 18 All, 30. 


Petitioner now 


this 1s erroneous 


(2) LLR , 18 Mad, 500 
(4) ILR, 17 AIL, 222, 
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and having obtained a decree brought the property to sale in 1890 
and purchased certain of the items of property while others were 
bought by Sammatha Tevan Of the several items of property 
thus purchased Nos, 8 to 12 wore sold by the purchasers to the 
brothor of Uthumansa Rowthan and Ahammad Rowthan, the 
first and second respondents, while items 18 and 14 were sold 
by Nammalwar to Saminatha and by him to tho father of the third 
respondent The first, second and the father of the third respond- 
ent were duly putin possessions of the items of property purchased 
by them In 1897 Kasinatha Ayyar, the present appellant, 
brought a sut (No 267 of 1897 on the filo of the Distnet Munsf 
of Kumbakénam) on a mortgage document, dated the 8th July 
1884, which had heen executed ın his favour with respect to 
certam of the properties ontered in tho mortgage-deed of the 
25th June 1884 in favour of Nammalwar The present first and 
second respondents were respectively tho twelfth and thirteenth 
defendants in that suit while tho father of the third 1espondent 
was the sixteenth defendant, The plaintiff (present appellant) 
obtained a deeree in which it was directed, mter alia, that the 
present respondents Nos 1, 2 and 3 should pay him a sum of over 
Tis. 1,500 and that m default of payment items 8 to 14 of the 
property mentioned in the mortgage document of tho 25th June 
1884, together with othe: propertios should be sold subject to 
the prior chuge of Rs 1,500 together with mterest on the land 
under that mortgage. The present appellant having purchased the 
land at the sale held in oxecution of the deeree attempted to get 
possession, hut was obstructed hy the first, second, third and fourth 
respondents [Te accordingly presented a petition to the District 
Munsif under sections 318 and 335, Civil Procedure Code Tho 
District Munsif having dismissed his potition and the District 
Judge having on appeal declined to interfer, this appeal against 
the appellate order has been preferred here. 

In his petition to the District Munsif the appellant stated that 
the fourth respondent was in possession of a thatched house which 
belonged to the defendants Nos 1 to 7 m Original Sut No. 267 of 
1897, but which the fourth respoudent was hving iu under a right 
obtained from them, It was alleged that these defendants had 
instigated the fourth respondent to prevont the appellant getting 
possession of the house. The fourth respondent did not appear 


before the District Munsif and the question aa to the house which 
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he is in possession of is not alluded to in his order. The District 
Judge held that the order relating to him must be considered to 
have been passed under section 335, Civil Procedure Code, and 
that there was consequently no appeal against that order. The 
District Judge appears to be right. The fourth respondent claims 
under an alienation made by the defendants Nos. 1 to 7 in Original 
Suit No. 267 of 1897 after tho dato of the decree in that suit. 
As this respondent is not à judgment debtor and as it has not 
been shown that he has resisted the attempt of the appellant to 
get possession on behalf of any one of the judgment-debtors, it 
must be held that his case comes under section 335 of the Civil 
Procedure Code and that there was consequently no appeal against 
the order of the District Munsif in so far as it related to him. 

The District Judge has further held that there is no appeal 
against the order of the District Munsif in so far as it affects 
respondents Nos. 1, 2and 3. 1 cannot uphold this decision. Even 
if the plaintiff, the purchaser of the lands, were not the decree- 
holder, Iam decidedly of opinion that, following the decisions in 
Prosunno Coomar Sanyal v. Kasi Das Sanyal(1), Ishan Chunder 
Strkar v. Beni Madhub Sirkar(2) and Dwar Buksh Sirkar v. Fatik 
Jali(3), he must he held to be a representative of the judgment- 
oreditor. In the present case the purchaser is the decree-holder, 
the plaintiff in the suit. It would be impossiblo to hold that 
having been a party to the decree, he ccased to he a party because 
he purchased the property at the sale held in execution. The 
only point therefore to be decided is whcther the question as to 
which the parties to the present proceedings are at issue is one 
relating to the execution, discharge or satisfaction of the decree 
(section 244, Civil Procedure Code). he present application 
being one by the purchaser of the lands to he put in possession 
must be held to bo a step in aid of execution (vide Moti Lal v. 
Makund Sigh(4), Sariatoolle Molla v. Raj Kumar Roy(5), and 
Lakshmanan Chettiar v. Konnemmal(6)) and such being the case 
the question at issue is clearly one relating to the exceution of the 
decree and, as has already been pointed out, it is between the 
partios to the decree. The order of the District Munsif was 


(1) LR, 191A, 166; LL.R, 10 Cale, 683. — (2) LL.R., 24 Calo, 62, 
(8) LL, 26 Calc., 250. (4) LL.R, 19 AIL, 477. 
(5) L.L.R, 27 Oalo., 709. (8) L.L.R., 24 Mad., 186, 
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therefore one passed under seotion 244, Civil Procedure Code, and 
an appeal lay from it. 

On the merits I agree with the District Judge. The direction 
in the decree in Original Suit No. 308 of 1897 was that the 
property should be sold subject to the prior charge on it of the 
amount due under the mortgage document of the 25th June 1884. 
It follows that the respondents Nos. 1, 2 and 3 cannot be ousted 
till the total amount due under that document is paid off. This 
second appeal is dismissed with costs. 

Buasnyam Ayyancar, J.—I am also of the same opinion. 
The decree-holder in execution of his decree which directed the 
sale of certain properties (mortgaged to him by defendants Nos. 
1 and 3 and the ancestors of defendants Nos. 2, 4, 5, 6 and 7) 
subject to a prior charge thereon of Rs. 1,500 (together with 
interest) in favour of the twelfth, thirteonth and sixteenth defend- 
ants, became the purchaser and now seeks to recover possession 
of the properties purchased under sections 318 and 334, Civil 
Procedure Code, from the twelfth and thirteenth defendants and 
tho legal representatives of the sixteenth defendant. The ques- 
tion that is raised is whether, under the terms of the decree, he is 
entitled to be put into possession without paying the amount of 
the prior charge, the defendants dispossessed being left at liberty 
to bring a separate suit for enforcing the charge in their favour. 
In my opinion the question thus raised between the decree-holder- 
purchaser and the said defendants relates, within the meaning of 
section 244 (c), Civil Procedure Code, to the execution or enforce- 
ment of the decree against those defendants and the order 
appealed against is not the less an order under section 244, 
because it is also passed under sections 318 and 334 neither of 
which is specified in section 588. 

Tam clearly of opinion that, according to the right construc- 
tion of the decree, the decree-holder-purchaser cannot execute or 
enforce the decree against the defendants in possession by ousting 
them without redeeming the prior charge. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Benson and Mr. Justice Moore. 
1901. KING-EMPEROR 


November 25. 
——— v. 


KRISHNAYYA.* 

Criminal Proeedore Códe—et Y of 1898, s. 421—Summary disriiesal of 

appeal —Tudgment. 

A Court, when dismissing an appeal eummaxily under section 421 of the Code 

of Oviminal Procedure, is not hound to write a judgment in conformity with the 
provisions of section 807. 
Jupaxenrs in two criminal appeals referred to the High Court 
under section 438 of the Code of Criminal Procedure as not being 
such as are roquired by section 307 of that Oode. The judgments 
were in the following terms :—“ After perusing the judgment and 
petition of appeal, I see no reason for interfering with the decision. 
of tho lower Court and reject the appeal summarily under section. 
421, Code of Criminal Procedure.” The Acting Sessions Judge 
referred the judgments to the High Comt. 

The parties were iot represented. 

Teveuenr.—The Sessions Judge will be informed that thero 
is nothing in the Code of Criminal Procedure which requires a 
Court, when dismissing an appeal summarily under section 421 of 
that Code to write a judgment in conformity with the provisions of 
section 367. This has been so decided by all the High Courts, by 
this Court in Proceedings of the Madras High Court, dated 18th April 
1888(1), and by the other High Courts in the cases of Rash Behari 
Das v. Balgopal Singh(2), Queen- Empress v. Warubai(3) and Queen- 
Empress v. Nannhu(4). 

In the last-mentioned case the Full Bench decided that it was 
advisable for the Court to state its reasons in view of the possi- 
bility of a petition for revision. 

There is nothing in Rule No. 7 of the rules printed at pages 
167 to 175, Criminal Rules of Practice, 1896, in conflict with the 


ees Criminal Revision Case No. 406 of 1901, referred for the orders of the 
High Court, under section 438 of the Criminal Procedure Code, by J, H. Munro, 
ing Sessions Judge of Kistna, in Criminal Appeals Nos, 48 and 47 of 1901. 
(1) Weir's Orl, Rul., p. 1009. (2) LLR., 21 Calo., 92. 
TOY TLB., 20 Bom, 540, (4) LI4R, 17 AUL, 241, 
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above decisions. The meaning of that rule is that, in all cases Kise- 
other than those dealt with under section 421, Criminal Procedure Bun ur 
Code, the reasons for the decision should be given. The rule E#is#Narra. 
as originally passed required such roasons only in cases where tho 

judgment appealed against was modified or reversed, but it was 

pointed out that this was opposed to section 867 of the Code and 


the rule was then anitnded in its present form, 


APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 
SAMBASIVA AYYAR (Pramwrir), 


v. 


1901. 
November 25, 


VYDINADASAMI axp oruers (DergNpANTS—PUROHASERS).* 


Civil Rrocedure Code 


Act XIV of 1832, s. 307—Defavlt of purchaser at Court-sale 

to pay full amount—Forfeiture, 

Section 307 of the Code of Civil Procedure is imperative and must be givon 
effect to. 

Where @ purchaser at a Court-sale makes default in paying the full amount 
the deposit must be forfeited. The fact that the decree- 
ni-debtor do not ask for a re-sale, but consent io the 


of the purchase mo 


holder and the judi 


inal sale being allowed to stand, is no reason why the Government should 

forego the forfeiture. 

Gase referred under section 617 of the Code of Civil Procedure. 

The facts are contained in tho following letter of reference :—“ In 
execution of the decree in Original Suit No. 69 of 1900 on my 

Court file, certain immoveable property advertised for sale was 
purchased at such sale on the 23rd November 1900 by a third 

party for Rs. 1,415. The purchaser at once deposited 25 per cent. 

ofthe purchase money, i.e. Rs. 354, and going to his village fell 

ill and failing to deposit the balance within the time allowed by 4 
section 307 of the Code of Civil Procedure, appeared on 14th 
December with such balance and petitioned to be allowed to * 
deposit the same in Court. Neither the decree-holder nor the 

debtor applied for a fresh sale and as the purchaser’s case was a 


* Referred Oase No. 8 of 1901, referred for the ordera of the High Court 
Mndei section 617 of tho Civil Procedure Code, by P. Narayana Chariar, District 
d Monsif of Kumbakónam, in Original Suit No. 69-of 1960. 
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shard one, I allowed him to deposit the balance to enable him to 


appeal against my refusal to take him to have paid the purchase 
money in time. He did not appeal against that order, but has now 
put in a petition under section 312 of the Code of Civil Procedure 
to confirm the sale, adding that the decree-holder and the debtor 
‘have no objection to have the sale confirmedto him. These latter 
appeared to notices issued and consent in writing to the confir- 
mation of sale The point now referred for orders is whether 
under sections 807 and 308 of the Code of Civil Procedure, on a 
default by the purchaser to deposit the balance of purchase money 
within 15 days of sole, forfeiture of the money deposited on the 
date of sale to Government is peremptory and must necessarily take 
place Here the parties interested in getting a re-sale of the prop- 
ety are not for such a re-sale. In Sonaya v. Kalamegham(1),a case 
under a simular section of the Land Revenue Act (section 36), 
their Lordships have held that Government may give time to a 
purchaser beyond the time fixed by law to pay the balance of 
purchase money and that it is not obligatory on the part of 
Government to forfeit the deposit and re-sell the land. No doubt, 
it may be said that in a revenue sale the Government is one of the 
two interested parties in re-sale and that in the present case the 
parties interested in re-sale (z.e., decree-holder and debtor), may 
have nothing to lose by a re-sale. ‘Lhe matter is not free from 
doubt. The purchaser has deposited the balance within seven 
days of the timo he was todoso. The parties interested in re-sale 
aro not for such a re-sale and consent for confirmation of salo to 
the present purchaser. The only party to gain by an order for 
re-sale is the Stato, which gets the deposit amount of Rs. 354 by 
forfeit. The solo point is whether the Government should in 
every case of default, insist of the forfeit. As it isa very hard 
case for the purchaser to lose such a big amount, as the mattor is 
not tree from doubt and as the point is of considerable importance, 
I have made the reference.” 
Panchapagesa Sastri for the auction-purchaser, 
Plaintiff and defendant No 1 were not represented. 


Jupauzxr.—'"l'ho words of the section 307 of the Code of Civil 
Procedure are clear and imporative, and must be given effect to. 


U) ILR, 5 Mad, 180, 
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The fact that the decree-holder and the judgment-debtor do sumasma —. 
not ask for a re-sale but consent to the original sale being allowed  4*4* ' 
to stand, is no reason why the Government should forego the eens 
forfeiture. The forfeiture 1s imposed by the Code in order to 
prevent waste of the Court’s time in conducting re-sales in con- 
sequence of defaults like the present 

There was nothing, we may add, so far as appears, to have 
prevented the purchaser from sending the money to the Court 
within time oven if he was unable to attend in person. 


APPELLATE CIVIL. 


j Before Mr Justice Benson and Mr. Justwe Bhashyam Ayyangar. 


APPA RAO axp awormER (PerrTIONERS Nos. 1 AwD 2— PrAINTIFES 1901. 
Nos. L AND 2), APPELLANTS, December 8, 


v. 


+ 
KRISHNA AYYANGAR AND ANOTHER (COUNTER-PETITIONERS— 
Dsrenpants Nos. 8 AND 4), RESPONDLNTS." 


Civil Procedure Cod, —Act XIV of 1882, s 244—Eecution. of deciee passed on 
usufiuctumy mor tgage—Continuation oj posression by mostyagecs subsequently 
to decree Claun to set off profite thus acciued from decree amount—Agglica- 
thon for order absolute—Tiansfer of Property Act—Act IV of 1882, s. 89. | 

By a dociee passed ona compromiso ma swt for the amount duo under a ‘ j 
mortgage, defendants were ordered to pay Rs, 770 to plamtiffs within a year, 

and in default of payment the amount was to be recovered by salo of the mort- 

gaged and other property. By the terms of the mortgage, possession was given 

1n hen of mterest, but the decree was silent as to possession and interes, Upon 

an apphoation being made for execution of the deciee by sale of the property 

& referred to mat, the Distict Judge held that af tho pettioners had contmaed 

im possession of the mortgaged property ever since the date of the decree, 

it would be necessary to take an account to ascertam whether the decree ` 

had been satisfied, and dismissed tho petition 

Held, that such an order was wrong, masmuch asit went behind the decree 
instead of exectting it. 


* Civil Miscollaneous Second Appeal No. 25 of 1901, agamst the order of 
L. C. Miller, Actmg District Judge of Salem, m Appeal Suit No 251 of 1899, 
reversing the order of O, V. Visvanntha astr, District Munsif of Namakal, in 
© | Execution Petition No. 770 of 1899 ın Original Suit No, 298 of 1892, 
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v 
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Held also, that the application, in which the decree-holder stated that there 
had been default in payment of the decree amount and applied for sale, was an 
application for an order absolute for sale. 


APPLICATION for execution. The decree which petitioner uow 
sought to execute had been passed in terms of a compromise in 
a suit on an usufructuary mortgage. By the terms of the decree, 
the defendants were to pay to plaintiffs Rs. 770 within one year 
from its date, and in dofault plaintiffs were to recover the amount 
by sale of the mortgaged and other property. The petition 
for execution prayed that the property referred to in the decree 
might be brought to sale. Defendants Nos. 1 and 2 did not 
oppose the application. Defendants Nos, 3 and 4 had sued to 
have the compromise set aside, but without success. They now 
raised objections to execution being proceeded with. The Munsif 
held that they were not entitled to impeach the decree and ordered 
proclamation to issue. Defendants Nos. 3 and 4 appealed to the 
District Judge, who reversed the Munsil’s order. He said :—“ The 
Munsif was right in refusing to allow the petitioner to contest 
the decree; but he does not appear to have considered the 
question raised on the petition that the decree has been satisfied 
by the occupation of the land by the mortgagees. The mortgage 
allowed possession in lieu of interest, but the razinama and the 
decree thercon superseded the document and regulated the rights of 
the parties from the date of the decree. The decree is silent as to 
possession and as to interest: it merely requires defendants to 
pay Rs. 770 within a year, and makes the amount recoverable, 
in the event of default, by sale of the property mortgaged and 
other ancestral property of the defendants. I am asked for the 
respondents to infer from the silence of the decree the fact that it 
was not intended io supersede that provision of the mortgage-deed 
by which the mortgagees enjoyed possession in licu of interest. 
1t seems to me that to decide this point would be to go beyond the 
province of an execution Court, All thatthe Court can do is to 
see that the plaintiffs get the sum of Rs, 770 and expenses as 
decreed to them. If, then, they have been enjoying possession of 
the property evcr since the decree, it is necessary to take an account 
to ascertain whether tho decroo has been satisfied. Another 
question raised is whether, the decree being onc for sale, an order 
absolute is not necessary. [ think it is necessary. The decree is 
not in the form prescribed in the Transfer of Property Act for a 
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decree for sale, but in effect it is the same: it declares that if the Arra Rao 
money is not paid within & fixed period the property is to be AE ANN 
sold : evidently a further order is required after the fixed period Arvawoas. 
has expired.” He dismissed the application. 

Plaintiffs Nos. 1 and 2 preferred this appeal. 

Sicasam: Ayyar for appellants. 

Sundara Ayyer for respondents. 

Jopament—The order of the District Judge cannot be 
sustained. He is in error in holding that an account of the profits 
of the land should now be taken for the purpose of being set off 
against the amount decree. This is going behind the decree 
instead of executing it as it stands. The District Judge is also 
wrong in holding that the present application cannot be granted 
in the absence of a prior order absolute for salo. Tt is stated by 
the appellant that such an order for sale was passed on the 13th 
December 1897, but whether that is so or not, the present applica- 
tion, in which the decree-holder states that there has been default 
in payment of the decree amount and applies for sale, is in our 
opinion an application for an order absolute for sale. 


The respondent raises before us several objections by way of 
limitation and otherwise, io the grant of the application, but these 
are not matters which we nced decide at this stage. 

We allow the second appeal, with costs, and remand the appeal 
to the District Judge for disposal according to law 
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APPELLATE CIVIL. 


Before Sir Arnold White, Oluef Justice, and Mi. Justice Moore. 


1901. PAMU SANYASI AND anorusr (PLAINTITFS), APPELLANTS, 
December 3, 
v 


ZAMINDAR OF JAYAPUR (DrrewpAN:1), REsoxpENT * 


Provincial Small Cause Cou ts Act—Act IX of 1887, s 16, sched IZ, cl. 35 ()]— 
1 Compensation for illegal distress— Cim? Procedure. Code—Act XIV of 1882, 
i Ih a 586 -Second appeal—Limutation—Ront Recovery Act (Madas)—Act VIII 
of 1865, « 78—Cause of action complete on date of illegal distress 
A plant alleged that plamtiffs had for long cultivated certam land as ‘tenants 
unde defendant, that they had raised a crop of paddy measurmg about 6 garces 
and stored it m three hoaps on the land, that one of the plaintiffs had paid all the 
cust that was duo to defendant, but that dofendant hod taken unlawful possession 
of two of the heaps of paddy measuring about 5 garces under the pretext that he 
had distramed thom Tho prayer was for an order dhrooting defendant to dehver 
to plamtiffs about 5 garces of gram worth Rs. 250 ab Rs 50 per goroo in respect 
of the two heaps of paddy of which he had taken unlawful possession The 
dastramt was made on 25th January 1898, and the sut was instituted on 26th July 
of the samo year 
» Held, that the suit was ım subsiance ono for compensation for illegal disti ess or 
attachment and not for tho recovery of specific property, and that, in consequence, 
it was not a smt of the nature cognizable by a Comt of Small Causes, and a 
second appeal lay 
‘Held also, that the sat was baned The wiong was complete and the cause 
of action arose when the unlawful dictress was mado. 
Yamuna Bar Rari Sahiba v Solayya Kavundan, (LL R , 24 Mad, 339), distn- 
gushed 


Surr for compensation for illegal distress or attachment. The 
plaint was as follows :—“ Tho plaintiffs have been as raiyats for 
about thirty years, since their father's hfetime, cultvating the 
jirayati land assessed at Rs.92-13-0 a year inclusive of cesses, at 
Nimmalova village attached to Madugula zamindari included in 
the mortgage with possession to the plaintiffs The plaintiffs as 
usual cultıvatedthe said landsin the year 1897, raised paddy measur- 
" ing about 6 garces and divided it into three heaps on the said land. 


* Second Appeal No 9 of 1900 against the decree of M D Bell, Distticb Judge 

" nf Vizgapatam, m Appeal Smt No 150 of 1899, affirmmg the decree of 

! f.lekshminarasu Pantulu District Munsif of Chodavaram, m Original Sut 
No, 688 of 1898. Wy 
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The first plamtiff paid Rs 9213-0, the amount of cist meluding 
land cesses, due to the defendant by the plaintiffs for the year 1897. 
Although no arrears of any kind were due to the defendant in 
respect of the said land, he, without giving any notice of demand 
to the plaintiffs, unlawfully took possossion in February 1898, of 
two heaps of paddy measuring about 5 garces out of the said three 
heaps belonging to the plaintiffs, saying that he had attached the 
same. The defendant has no manner of right to make attachment 
or to take unlawful possession as above The cause of action arose 
at Nimmalova m February 1898 when the defendant took unlawful 
possession of the heaps of paddy belonging to the plamtıffs, on the 
pretext of having attached them, The plaintiffs theretore pray 
for a judgment directing the defendant to deliver to the plaintiffs 
about 5 garces of grain worth Rs. 250 at Rs. 50 per garce in 
respect of the two heaps of paddy which the defendant took unlaw- 
ful possession of, alleging that he had attached the same, and which 
the plaintiffs had raised in the year 1897 on the jirayati lands 
meluded in the cowls of Mushmmanupolam at Nimmalova 
village, together with straw worth about Rs. 50 or directing the 
defendant to pay to the plaintiffs Rs 300 being the value of 
the said grain and the straw, and also directing the defendant to 
pay to the plaintiffs their costs, and granting such other reliefs as 
the Court may deem to be reasonable and suitable.” 

Defendant denied having distrained any immoveable property 
of plaintiffs and contended that second plaintiff had wrongly sold 
his rights as tenant, that the land so sold had been put up to auction 
on 21st April 1897, and purchased by a person who failed to pay 
the cist due to defendant, and that in consequence the crop raised 
on his land had been distrained on 25th January 1808 and even- 
tually ‘sold for Rs. 78, Limitation was also pleaded. The Munsif 
found that the distraint had been made on 25th January 1898, 
and that the suit should have been instituted, under section 
78 of the Rent Recovery Act, at the latest on 25th July 1898, 

' whereas it had, in fact, been instituted on 26th July 1898. He 
held that the suit was barred by limitation and dismissed it. 
Plaintiffs appealed to the District Judge who upheld the finding 
and dismissed the appeal. 

Plamtifis preferred this second appeal. 

Seshagir: Ayyar for appellants. 

Turwvenkatachariar for respondents, 
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Jupewkxi.—A. preliminary objection has beon taken that no 
appeal lies in this case since tho suit is of the nature cognizable in 
a Court of Small Causes The way in which the plaint is drawn 
shows that the suit is in substance a suit for compensation for 
illegal distress or attachment and not a suit for the recovery of 
specific property. The case relied on in support of the preliminary 
objection (Chakradharudu v. Venkataramayya(1)) 1s clearly distin- 
guishablo In that caso certain attachments had been set aside by 
the Revenue Court and the Revenue Court had ordered that these 
properties should be restored. Tho properties were not restored 
and a suit was brought to enforee their restoration. In that case 
no question of illegal distress was involved. The prehminary 
objection must be ovoriuled. We are of opmion that the suit 
as timo barred. "l'ho District Munsif finds that the distraint was 
made on 25th January The plaintiff's cause of action arose when 
the distraint was mado In Yamuna Bar Ram Saluba v. Solayya 
Kavundan(2) whero the Court held the suit was not time barred 
on the ground that the detention was a continuing wrong, the 
property was detained atter the attachment had been set aside. 1t 
was this detention which the Court held was a continuing wrong 
A state of things in which a party does not restore toits owner 
property which has been released from attachment may be said to 
constitute a continumg wrong as against tho owner of the property. 
This case seems to us to be distinguishable on the facts from the 
case now before us. 

In the case before us the wrong was complete when the unlaw- 
ful distress was made ‘ 

"We think the Courts below were right in holding that the suit 
is time barred. 

The second appeal 15 dismissed with costs 


(1) LL.Ry 22 Mad, 457. (2) LL R., 24 Mad, 339 , 
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APPELLATE CIVIL. 


Before Mr. Jusliee Benson and Mi. Justo Bhashyam Ayyangar. 


AROGYA UDAYAN (PLAINTITF), APPELLANT, 1901. 


December 3. 
D 
APPACHI ROWTHAN AND ormurs (DEFENDANIS, 


Nos. 1 Axp 3 to 7), RmsroxpENTS. 


Court Fees Act—slet VII of 1870, « 8—Valuateon of suit—8vi foi an account— 

Pelion to anerease taluation after finding by Commisnoner—Inerease to 

a nouni cuceeding Cows. purrsdrcton—Rutwin of plori for presentation to 

proper Court—Mater ial ari egulea sty 

Ina swt for m account the usual valuation Lor purposes of Court tees was 
made in (he plant, which was filed end recoved ma Munsif's Court. ‘Tho Mansit 
appomied a Commmssione: to tako an account and the result was thai plantit 
was found by the Commissione to be entitled to a much Jager sam. Plamüf 
then apphed for leave to amend tho plaint, which was granted, and tho valuation 
of the swt was accordingly mereased As the amount claimed m the amended 
plamb wes eate than that over which the Comi of a Munsif ordinarily bas 
jurisdiction, the Munsif ordcred the plamè £o be returned for presentation to the 
proper Comt 

Held, that the Munsif. lad actod with material nregularity m permitting the 
valuation of the suit to be reviscd and that he ought to have tued the case, 


PrTPTION to revise the order of a District Munsif returning a 
plaint for presentation to the proper Court The suit in which 
the plaint had been presented was for the tang of partnership 
accounts and for the recovery of Rs. 1,400, which plaintiff esti- 
mated as the approximate amount of profits which would fall to 
his share when the account should be taken. Paragraph 6 of the 
plaint stated that if it should be found that a greater sum was 
due to plaintiff, he was prepared to pay Court fees on the excess. 
The plaint was duly filed and the Munsif passed a preliminary 
decree directing defendants to produce all the accounts in their 
possession and appointing a Commissioner to take an account. 
The Commissioner, in due course, reported that the amount duo to 


* Civil Miscellaneous Appeal No. 26 of 1001 aguinst the orda of T M. Ranga- 
chan, Subordinate Judge of Madura (West), n Origmal Smt No. 22 of 1899, and 
Civil Revision Petition No 45 of 1901, under section 622 of the Ciril Procedure 
Code, praying the High Com to revise the order of T. Sadasiva Ayyar, District 
Manmf of Dindigul, in Civil Miscellaneous Petition No 293 of 1809 in Original 
Sait No 1061 of 1896. 
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plaintiff was Rs. 8,000. Plaintiff then filed a petition for amend- 
ment of the plaint accordingly and the amendment was made 
The Munsif considered that the suit for the larger amount wis 
beyond his jurisdiction and returned the plaint for presentation 
to the proper Court. Plaintiff then presented the plaint at the 
Court of the Subordinate Judge who held that the Munsif’s 
jurisdiction had not been ousted and returned the plaint. 

Plaintiff preferred an appeal against the order of the Subordi- 
nate Judge and also preferred this civil revision petition against 
the order of the District Munsif. 

Sivasam Ayyar for appellant and petitioner. 

Sundara Ayyar for respondents. 

JopGxENi.—This isa swt for an account and in such a suit 
the valuation for purposes of Court fees and jurisdiction does not 
disentitle the plaintiff to recover in the sut such higher amount 
as the evidence may show he is entitled to. The only restriction 
is that he cannot execute the decree without paying such addi- 
tional Court fee as may be due on the amount decreed. The 
yaluation of the suit in the present case was made by tho plaintiff 
in the bond fide belief that his valuation was correct, and in law, 
that valuation determined the grade of Court which had juris- 
diction to entertain and try the suit, The valuation made indi- 
cated the District Munsif’s Court as tho proper Court and the 
District Munsif was therefore legally seized of the case. A 
revision of that valuation by the plaintiff cannot be permitted so 

asto oust the jurisdiction of such Court. In the present case the 
revision of the valuation had that effect, and the District Munsif 
returned the plaint and ıt was presented to the Subordinate 
Judge's Court Such a revision was unnecessary in the interest 
of the plaintiff, as already stated by us, and the District Munsif 
acted with material irregularity in permitting it. In our opinion 
the Subordinate Judge took a correct view of the law in refusing 
to receive the amended plaint on the ground that the jurisdiction 
continued in the District Munsif and that he ought to try the 
suit. We may add that to hold otherwise would lead to objec 
tionable consequences in that it would enable a plaintiff by merely 
altering the valuation to get his suit transferred even at a late 
Stage (as in this very case) from the Court in which it was rightly 


\' tiastituted to another Court in which he might think he had a 


better chance of success. We allow the revision’ petition and 
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dismiss the appeal, We set aside the order of the District Munsif 
permitting the amendment of the plaint, direct him to receive 
the plaint, strike out the amendment and resume the trial of the 
suit under its original number. Plaintiff must pay the costs of 
respondents in the appeal and revision petition in this Court, 


APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 


KRISHNAMA CHARIAR (Counter-pertmonEr— 
Pramrrep No. 2), APPELLANT, 


v 
APPASAMI MUDALIAR AND ANOTHER (PETITIONERS— 
TRANSTEREE-PLAINTITFS), RESPONDENTS. 
Cwil Procedure Code—Act XIV of 1882, 8. 244—Determynation of question whether 
pai ty qpplying for evecuton 18 representatwe of decree holder—Appeal. 


The effect of the last clause of section 244 of the Code of Civil Procedure 1s 
to give the right of appeal agamst an order determmmg whether a party 
applying for execution 15 or 18 not the representative of the decreo-holder 


AsPLIcATION for execution | The appellant, a trustee, was plaintiff 


in a suit in which the decree sought to be executed was passed. 
The respondents, as successors of the appellant in the office of 
trustee, from which he was alleged to have been suspended, 
applied to the District Munsif under section 232 of the Code of 
Civil Procedme for execution of the decree as transferees thereof. 
The District Munsif allowed execution, from which the ex-trustee 
appealed. A preliminary objection being taken by the transferees 
that no appeal lay from an order passed under section 232 of 
the Code of Civil Procedure, the District Judge dismissed the 
appeal, holding that thoro was no appeal, following Sambasica v. 
Srinwasa(1). 

The ex-trustee (plaintiff No. 2) preferred this second appeal. 

V. Krishnasamt Ayyar for appellant. 

The respondents wero not represented. 


* Civil Miscellaneous Second Appeal No 82 of 1901 agamst the order of K.0,! 
Manavedan Raye, Disinict Judge of North Arcot, m Civil Miscellaneous, Appeal 
No 18 of 1900, affirming the order of T S. Krishna Ayyan Acting Distnot 
Munsif of Shohnghur, m Miscellaneous Petition No. 1494 of 1900 in Origmal 
Sunt No. 353 of 1888 ; 

(Q) LLR , 12 Mad, 511 
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Euri Jupement.—The decision in Sambastwa v. Srinwasa(1) by which 
TARIAR 


the District Judge considered himself bound was not passed with 


Code, which clause was added by Act VII of 1888. The effect of 
the amendment was considered in Menikkam v. Tatayya(2) and the 
decision in Badri Narain v. Jai Kishen Das(3) was referred to with 
approval as deciding the question We are of opinion that the 
effect of the amendment is to give the right of appeal against an 
order determining whether a party applying for execution is or is 
not the representative of the deerce-holder 

We allow this second appeal with costs and remand the appeal 
to the District Judge for disposal according to law. 


APPELLATE CRIMINAL. 


Before Mr, Justice Benson and Mr. Justwe Moore. 
KING-EMPEROR 


EE v. 
ALAGARISAMI PATILAN AND ANOTHER (Accvsrb).* 


November 22. 


Criminal. Procedure Code—Act V of 1898, s Faslure to“ secord 16asona ? 


fir postponing issue ot proccss and mgueing into case—Irregulanty 


By section 202 of the Crumnal Piocedu e Code, if a Magistrate is not satasfied 
asto the trath of an offence he may, when the complainant has been examined, 
“record his reasons, and may then postpone the issue of procoss” and inquire 
into the case 

Held, that the fulmo ou tho part of a Magistrate to record his reasons 1s at 
most an uregularity, and unless 1t m fact oconsions a failure of justice 1s not a 
ground for setting aside his order 


Permios to revise an order of a Sessions Court. The order was 
as follows :—“ This is an application to set aside the order, dated 
25th May 1901, of tho Sccond-class Magistrate of Madura Town, 
dismissing petitioner's complaint. The complaint was presented on 
10th April 1901, and on that day, complainant was examined on oath 


(1) LLB, 12 Mad., 511. 3) IL Re 21 Mad,, 388 at p. 390. 
(3) LER, 10 AIL, 485 
* Criminal Revision Case No. 467 of 1901, under sections 435 and 439 of 
the Criminal Proceduro Code, praying the High Court to revise the order of 
H. Moberly, Sessions Judge of Madura, in Criminal Revision Petition No. 33 
of 1901, setting aside the order of A. R. Rajagopala Chettiar, Second.class Magis+ 
‘trate, Madura, in Calendar Caso No, 280 of 1901, 
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as required by Criminal Proceduro Code, section 200. Thereupon Brxo- 
tho Sub-Magistrato passed the following order :—‘Scction 406, memo 
Indian Penal Code, preliminary inquiry. Notice to first accused.’ Aasin 
On the 22nd April some inquiry was made and the Magistrate 
ordered cortain summons to be issued. On the 25th May he 
dismissed the complaint and, throe days later, recorded the following 
extraordinary order :— I distrusted the truth of the complaint as 
there was acase of assault preforred by one of the accused pending 
against the complainant. I resolved, therefore, to make a pre- 
liminary inquiry under section 202, Criminal Procedure Code. 
The reason should have been recorded before the preliminary 
enquiry began. As it was not done then 1 doit now and utilize the 
information got in the enquiry made already, sothat it may not be 
said that the reason not having been recorded the dismissal under 
Criminal Procedure Code, section 203, is not valid.’ Sortion 202 of 
the Criminal Procedure Code authorises a Magistrate of the first or 
second class, if he is not satisfied as to the truth of a complaint to 
postpone the issue of process against the accused and to enquire into 
the case only if ho has recorded his reasons for distrusting the truth 
of the complaint, The words ‘may then postpone the issue of 
process, &c ,’ show that unless and until reasons are recorded tho 
issue of process may not be postponed and no local inquiry may 
be made. An inquir made without reasons for distrusting the 
truth of the complaint is illegal, and manifestly it cannot be made 
legal by the Magistrate making certain remarks after he has 
dismissed the complaint. Tho preliminary inquiry made by the 
Magistrate was illegal, for he issued process to one of the accused. 
In my opinion section 587 (a) of the Criminal Procedure Code does 
not apply to this case, for tho inquiry made by the Magistrate was 
not an inquiry under the Criminal Procedure Code, but an inguiry 
distinctly prohibited by the Criminal Procedure Code, If the 
Magistrate had recorded his reasons for distrusting the truth of 
the complaint and then made an inquiry, any error, omission or 
irregularity in the inquiry would have been saved by Criminal 
Procedure Code, section 537 (a) ; but here the inquiry is illegal ab 
initio. Ifa Magistrate, not being empowered by law in this behalf, 
tries an offender or decides an appeal, his proceedings are void. 
Tn the present case tho Magistrato made an inquiry which ho was 
not empowered to make, and he was manifestly not acting in good 
faith. It appears to me that his proceedings are void. If I am 
wrong in this view, it is certain that the Magistrate has acted ox 


b 


548 THE INDIAN LAW REPORTS. [VOL XXV. 


documentary evidence, which should not have been admitted as the 
4 documents had not been proved. For these reasons I set asıde the 
Anaika, Sub-Magistrate’s order and diroct the present Sub-Magistrate to 
make further mquiry into the complaint? The case was heard by 

a Sub-Magistrate who held ıt to be a falso case and dismissed it 
under section 203 of the Code of Orimmal Procedure 

The accuscd preferred this criminal revision petition to the 
High Court against the order of the Sessions Judge, 

T. Rangacharir for the accused 

The Public Prosecutor (Mr. E. B. Powell) for the Crown. 

Jupcmenr.—This Court has, in its order m the case of 
Venkatesalu Nadu v. Dwivasu Rangayyan(1) pomted out to the 
learned Sossions Judge that lus reading of section 202, Crimmal 
Procodme Code, is mcorrect The Magistrate had jurisdiction to 
act undor section 202 and his failure to record his reasons was at 
most an irregularity, and unless it, ın fact, occasioned a failure of 
Justice ıt could be no ground fo setting aside his order. The 
Sessions Judge docs not suggest that the order was wrong on the 
merits and we see no 1cason to hold that it was so. 

We sot aside the order of the Sessions Judge, dated 5th 
September 1901 


APPELLATE CIVIL. 


Before Sir Arnold White, Ohef Justice, Mr. Justice Daries and 
Mr. Justice Moore. 


AUR NARAYANASAMI REDDI (DEFENDANT), APPELLANT, 
2,8. P 
OSURU REDDI (Piawrirr), RnsrowpENT.* 
Letters Patent, Art 15—“ Judgment””—Rension petitson agamst deciee m small 
cause surt—Diference of opymon—Appeal—Cveil Procedure Code—Act XIV of 
" 1882, s 575—Conhact Act—Act IX of 1872, 8 72—Raght to recover money had 


and recewed to plavntig’s use unaffected by section 72 


The plamtf m a small cause smt having vbtamed a decree, the defendant 
filed a civil revision petition m the High Court At the hearmg by a Bench, one 


{2) Criminal Revision Case No 263 of 1901, (unreported), 
* Appeals Nos 1 and 2 of 1900, under section 15 of the Letters Patent, agaihst 
ie judgment of Mr. Justice Boddam, m Cıvıl Revision Petitions Nos. 59 ad @( 
VORBI preferred under section 25 of the Provincial Small Cause Courts Acts to 1 
j deorees of A, Kuppusanu Ayyangar, District Munaf of Sholmghurym, jj 
Saita Nos, 689 and 600 of 1898, —— ' p H à 
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learned Judge expressed the opinion that the case should bo remanded for disposal 
according lo law after further evidence had beon taken, whilst the other held that 
the case was not one with which the High Court shouldinterfere, Tho defendant 
then preferred an appeal unde: aitıolo 15 of the Letters Patent when a pre- 
himmary objection was tahen to the hearing of the appeal, on the ground that 
there had been no judgment witlun the meamng of the article 

Held, that the adjudication by the Bonch was a Judgment within the meanmg 
of article 15 of the Letters Patent 

Held also, that the case was governed by section 575 of tho Code of Oml 
Procedure, and not by article 36 of tho Letters Patent 

Defendant had sought to exercise, as against planta, the special powers 
conferred upon landholders by section 38 of the Rent Recovey Act In fact, 
the relations between defendant and plamtaff were not such as entitled defendant 
to exercise those powers lam, m ordei to avert the mjury which he 
would havo sustained 1f bis interest m the land had been sold, paid tho amount 
demanded by the defendant, and now sued to recover from the defendant the 
sum so pad 

Held, that plamtıft was entatled to recover the money paid by Inm as money 
had and 1ecerved by defendant to the use of the plaintif 

Section 72 of the Contract Act m no way affects the pumciple of law that 
where a defendant has received money which m justice and equity belongs to a 
plaintiff, undor circumstances which render a receipt of at a recerpt by the dofend- 
ant to the use of the plaintiff, tho plamtıf 1s entitled to recover 

Jugdeo Naram Sngh v Raja Singh, (I L.R, 15 Calo , 056), approved 


APPEAL, under article 15 of the Letters Patent, from the judgment 
passed m a civil revision petition The petition was to revise the 
decree of a District Munsif ina small cause smt. Petitioner had 
been defendant in a sut brought against him by respondent, 
wherein respondent (plamtiff) sought to recover a sum of money 
which, he contended, petitioner (defendant) had illegally collected 
as rent from him The Munsif held that petitioner (defendant) 
was not a landlord under the Rent Recovery Act, that the payment 
by respondent (plaintiff) to hım had been made under protest ; 
and that respondent (plaintiff) was entitled to the refund which he 
claimed 
The defendant in the suit then filed a revision petition Tho 
case first came on for hearmg before SusranManra Avyar and 
Boppam, JJ., when the former learned Judge was of opinion that 
the decree should be set aside and the suit remanded for disposal 
according to law, after further evidence had been taken; and the 
latter, that the case was not one in which the High Court should 
interfere by way of revision, as the defence set up by the petitioner 
(defendant) in the High Court had not been raised in the odi 
t i 4 


NARAYANA- 
samt REDDI 
*. 
Osuau 
ReDD 


NARAYANA- 
sax1,BrDDI 
v 


Osurv 
REDDI. 


550 THE INDIAN LAW REPORTS, (VOL, XXV, 


First Instance. As a result of this difference of opinion the decree 
of the Munsif stood. 

Defendant now preferred this appeal, under article 15 of the 
Letters Patent, 

T. Rangachariar, for respondents, took the preliminary objeo- 
tion that no appeal lay, as thore was no judgment within the 
meaning of article 15 of the Letters Patent. He referred to 
Sriramulu v. Ramasam(1) aud Poona City Munieatity v. 
Ramji(2). 

The objection was overruled 

V. C. Desikacherun, for appellants, contended that the case 
was governed by article 36 of the Letters Patent and not by sec- 
tions 575 and 647 of the Code of Civil Procedure, and that the 
opinion of Mr Justice Subrahmania Ayyar should prevail. He 
cited Husum Began v. The Collector of Muzafiarnagar(3) ; Appaji 
Bhurar x. Shivlal Khubelumd(4) ; Sri Gridharye Maharaj Picket 
v. Purushotum Gorsame(5); and Kunhunn v. Srecallubhan(6). Tle 
argued that as the money had been voluntarily paid, though under 
protest, it need not be refunded. He referred to sections 15 and 
72 of the Indiau Contract Act. 

T. Ranguchariar, for respondent, was stopped. 

JupawENT.--This suit was tried by the District Munsif as a 
small cause suit and judgment was given for the plaintiff. On 
an application to this Court to reverse the District Munsi!’s decree, 
Subrahmania A) yar, J., was of opinion that the decree should be 
set aside and the suit remanded for disposal according to law after 
further evidence had been taken. Boddam, T., was of opinion that 
the ease was not one in which this Court ought to interfere by way 
ot revision upon the ground that the defence set up by the defend- 
ant in this Comt hal not been raised in the Court of First 
Tnstauce and that the petition ought to be dismissed. 

The defendant appealed under article 15 of the Letters Patent. 
A preliminary objection was taken by the plaintiff to the hearing 
of tho appeal that there had been no judgment within tho meaning 
of article 15, We are of opinion that tho adjudication by Sub- 


() LLR., 22 Mad., 109, (2) LL R , 21 Bom , 250. 

(3) LLR., 11 AIL, 176 at p. 178 (4) LLB, 3 Bom., 204. » 
(8) LL.R, 10 Calo, 814. 

(6) Letters Patent Appeal No, 8 af 1899, (unreported). 
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rahmania Ayyar and Boddam, JJ., is a judgment within the 
meaning of the article snd we overrule the preliminary objection. 

The first point taken on behalf of the appellant (the defendant) 
was that the case was governed by article 36 of the Letters Patont 
and not by sections 575 and 647 of the Code of Civil Procedure, 

(gyand that the opinion of the senior Judge, that the decree of the 

Munsif ought to be set aside, should prevail. In our judgment 
the case is governed by section 575 of the Code of Civil Procedure. 
Tn the ease relied on by the appellant (Husam: Begam v. The 
Collector of Muzaffarnagar(1)) the Allahabad Court held that the 
Letters Patent and not the Code applicd upon the ground that 
there had heen no hearing of the appeal within the meaning 
of section 575 inasmuch as the point upon which the Judges had 
differed in opinion was a point taken by way of preliminary 
objection that tho appeal was time barred. 1n the case before 
us there was a hearing of the petition by a bench of two Judges 
who differed in opinion as to the way in which the petition should 
be disposed of. The fact that Boddam, J., was of opinion that this 
‘Court ought not to interfere by way of revision for the reason 
that the case put forward by the petitionor had not Leen set 
up in the Court of First Instance is no ground for saying that 
there has been no hearing of the petition i 

As regards the morits, the defendant sought to exercise certain 
special powers conferred upon landholders by section 38 of the 
Rent Recovery Act. To prevent these powers being put into 
foree and his interest in the land sold, the plaintiff paid the 
-defendant’s claim. On the hearing of the revision petition it was 
not contended that tho defendant was a landholder within the 
meaning of sections 3 and 38 of the Rent Recovery Act, or that he 
was by law entitled to exercise the special powers conferred by 
section 38. In these circumstances it scems to us clear that the 
defendant having no legal right to sell tho plaintiff’s interest in 
the land, and the plaintiff having paid the money in order to 
“escape the injury which he would have sustained if his interest 
in the land had been soid, the plaintiff is entitled to recover the 
money paid by him as moncy had and received by the defendant 
to the uso of the plaintiff, Tt is not necessary to consider whether 
the course adopted hy the defendant amounts to coercion within 
seit c NI oer 

(1) ILR,, 11 AIL, 176 at p. 178. 
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Namayaxa- the meaning of section 15 of the Indian Contract Act. Section 72 
sat Rado! of the Indian Contract Act has no application to this case. The 


section merely says that a person to whom money has been paid 
under coercion must re-pay it. The section in no way affects thé 
principle of law that, where the defendant has received money 
which in justice and equity belongs to the plaintiff under cireum- 
stances which render a receipt of 1t a receipt by the defendant to 
the use of the plaintiff, the plaintiff is entitled to recover. This 
was the view taken by the Calcutta High Court in Jugdeo Naram 
Singhv Raja Singh(1) and with this view we agree. Subrahmania 
Ayyar, J, was of opinion that this money in justice and equity 
belonged io the defendant if it should appear on evidence being 
taken that the defendant was the party to whom the rent payable 
in respect of the land in the plaintiff's holding ought to have been 
paid We do not agree with this view The monoy was not paid 
as rent, but as a means of preventing the unlawful sale of the 
plaintiff's interest ın the land. 

The fact that the plaintiff may have been under an obligation 
to the defendant and that defendant may have been legally 
entitled to enforce that obligation seems to us to be immaterial, 
The method by which he sought to enforce the supposed obligation 
was illegal. He purported to exercise certain special rights created 
by a special act, whereas he did not in law possess these rights 

We think the judgment of the District Munsf was right 
and the appeal ought to be dismissed with costs. 


() ILR, 15 Cale, 056. 
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APPELLATE CIVIL. 


Before Mr Justice Davies and Mr. Justice Boddam. 


MUTHAYYA (Prarntirr), APPELLANT, 
v. 
VENKATARATNAM AND ANOTHER (Dzrenpayts), RESPONDENTS * 


Registration Act—Act HII of 1877, s 17—Wathdsawal petition setting. out terms of 
com pi omise filed in Court but not renslercd—Bubsequent vurt for land referred 
to im the comp» omise—Necessity for renstration 

In 1893, plunt sued defendants for possossion of cortan immorvable 
property The partis then entered into a compromise by the terms of which 
dufendants were to guo plaintiff’ a portion of the piopeity sued for. They 
then fled a petition in Comt setting out the agieoment at which they had arved 
and ashing ih it the swt might be withdiawn The Comt thorenpon ordered tho 
suit to be struck off the file, and made an order as to costs ‘Lhe agreement 
was never 1egisteicd — Plaxnüaff, relymg on the agieement, now sued to havo it 
established and to rcover possession of the property to which ho was cnhitled 
under at 

Held, that the agieement should have been registered and that tho smo 
bought on 1t must foil 


Surr for a declaration of validity of an agreement which had been 
ontered mto by plaintiff aud defendant in a forme: sut, for the 
recovery of immoveable property 1eferred to in that agreement. 
Plaintiff had, in 1893, broaght a suit against first defendant and 
others for the possession of certain propoity. In 1895, plamtiff 
and first defendant filed a petition under section 873 of the Code 
of Civil Procedure, settmg ont an agreement to which they had 
come and requesting that the suit might be “ taken off the file 


without bemg heard ” The Munsif passed the following order :— 
“Snit struck off the file” He also ordered plamtiff and first 
defendant to pay the costs of second defendant in thdfsuit. Tho 
agreement was not rogistered It provided, enfer ala, that ficst 
defendant should give plaintiff only a portion of the property sued 
for; that plaintiff should relinquish the rest of his claim ; that each 
party should bear his own costs, but that if the Court should give 


Second Appeal No.39 1900 agamst the decree of J H. Munro, Acting 
District Jadge of Gódavari, m Appoal Suit No 253 of 1899, reversing the decree 
of O Sivaramakiishoamma, District Munsif of Narsapar, m Origmal Suit No 851 
of 1898 


Murnavsa 
v 


VENKATA- 
BATNAM. 
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costs to the defendants, plaintiff and first defendant should bear 
the costs of second defendant in equal shares, and first defendant 
should bear the costs of the other defendants. Plaintiff now sued 
to establish the agreement and to recover the property. The Dis- 
trict Munsif decreed in his favour, whereupon defendants appealed 
to the District Judge, who said :—“ It is contended that the suit 
agreement not being registered, isinvalid and that plaintiff cannot 
therefore acquire any interest in the property referred to therein. 
The suit is based entirely on the agreement, and if it is invalid, 
the suit must fail. The agieement purports to create rights in 
immoveable property to the value of over Rs. 100 admittedly and 
ought to be registered unless for some special reason registration is 
unnecessary. The respondent’s pleader relies upon the observation 
in Bindesrt Naik v. Ganga Seran Sahu(1), that the provisions of 
the Registration Act do not apply to proper judicial proceedings, 
whether consisting of pleadings filed by the parties or of orders 
made by the Court. These remarks do not apply to this agreement. 
It is a withdrawal application upon which the Court ordered the suit 
to be stauck off. The Court was not asked to give effect, nor did it 
pass any order giving effect to the terms on which, in the application, 
the parties said they had arranged their dispute. It was open to 
the parties instead of withdrawing the suit to ask for a decree in 
the terms of the compromise. They did not choose to do this, and 
if they intended the agreement to create rights in immoveable 
property, they should have had it registered. The fact found by 
the lower Court that the parties have acted upon it and transferred 


- the property thereunder, oven if true, does not affect the question.” 


Ho allowed the appeal and dismissed the suit. 

Plaintiff preferred this sccond appeal. 

V Krislmasami Ayyar, for appellant, contended that registration 
was not negessary as the petition which had been presented to the 
Court formed part of the pleadings in tho case, for which, according 
to Bundesri Nak v Ganga Saran Sahu(1) registration was not 
necessary under section 17 of the Registration Act. It was not 
necessary that it should be incorporated in the judicial proceedings 
in the sense that the Court should include it in its order on the 
petition, Judicial proceedings include pleadings filed by parties 
as well as orders passed by the Court. 


(1) LLR , 20 All, 171 at p, 180. 
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Sundara Ayyar and E. Sulrahmania Basiri, for respondents, Morir 
distinguished Bindesrs Naik v. Ganga Saran Sahu(1) and referred Wane ase: 
to Pranal Anni v. Lakshmi Anm(2) where the Privy Council  zámwax. 

„defined a judicial proceeding and held that unless the order of 
the Court was pronounced in terms of the agreement, it did not 
constitute a judicial proceeding and required registration if title 
was sought to be derived under it. They contended that the Court 
had not acted on the terms of the petition in the present case, and 
that there was no prayer for withdrawal in it. 

Jopement—We think the decree of the District Judge is 
right. The document on which the plaintiff relics was really a 
petition for withdrawal and was stamped only as such. 

Tf it is to be relied upon as proof of his case by the plaintiff, it 
requires to be registered under section 17 of the Registration Act. 

The second appeal is dismissed with costs. 


APPELLATE CIVIL. 


Before Sır Arnold White, Chief Justice, and Mr. Justice Bhashyam 
Ayyangar, 


SABHAPATHI OHETTI axp ornuns (CLamanrs Nos. 1 To 6), 1901. 


oe April 19. 
APPLLLANIS, September 
z 9, 10. 


NARAYANASAMI CHETTI (Prarytirr), RBSPONDENT.* 


Owil Proceduie Code—Act XIV of 1882, «s 278, 279, 288—Clarm petrtion— 
“ Some mtercst ” an property attached—Order dismissing clam by mort yagees— 
Letters Putent, ait, 15—" Tud ment ”—Appeal 


An order passed by a Judge sittmg on the Onginal Side of the High Court 
dismissing a claim pioferied under sections 278 and 282 of the Code of Civil 
Procedure by the moitgagecs of mmoveable property which has been attached 
10 execation of a dooreo, 1s subject to appel 

Article 15 of the Lottors Patont is not restricted by scctions 588 and 591 of 
the Code of Civil Procedme 

Fom persons lent money on mortyage, tuu deed, with tho consent of all, 
being prepared ın favour of ono of thom alono, It however specified the amount 


(1) 20 A11, 171 (2) LLR , 22 Mad , 508. 
* Original Side Appeal No. 88 of 1900 against the docreo of Mr, Justice 


Shephard, on Claim Potition m Civil Suit No. 58 of 1900. 
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that cach had advanced and provided that if the nommal mortgageo should 
1ecoive any mstalments from tho mortgagors, the same should bo distributed 
between all tho four maitgagors according to tho amounts advanced by them 
The nominal mortgagce died, leaving ^. will appomting executors, who bad nob, 
however, taken out pobite A mdgment-creditor af tho morigagors thon caused 
the property to be attached, whe:cupon tho thice other creditors filed a claim 
petition asking that the attachment might he declued to bi subject to the 
mortgage 

Held, that (he applicants wete competent to prefer the clim and establish, 
within the moaning cf section 279 of the Code, “ some mtor st m ” the property 
attached, If the nommal moi tgrgee was the agent of tho applicants, they had ^ 
legal terest m the properly attached, and xf he was a &usteo, thoy hid a 
beneficial or cytable mterest theorem 


A honeficial terest 1s as much an interes! withm the meaning of section 
279, ^s a legal mtorest m tho poperty attached 


Cram petition under section 278 of the Code of Civil Procedure, 
hy soveral claimants, as mortgagecs of a certain houso and ground 
which had heen attached by a judgment-creditor of the mort- 
gagors Tho potition allegod that the judgmont-creditor (plaintiff) 
had long beon aware of the rights of the claimants as mortgagees, 
and of the fact that tho interest of the mortgagors (defendants) 
was limited to an equity of redemption The mortgage dcod had 
been exoeuted by the consent of all the mortgagecs in favour of 
one Ramanadan Chetti, sinco deceased. alono, to secure advances 
amounting to a lakh and thirty-seven thousand rupees from four 
persons or firms, of whom Ramanadan Chetti was one, to the 
mortgagors. The dood provided that whonevor any part payment 
of the mortgage money should be made to Ramanadan Chetti, he 
should distributo it among the four creditors, in accordance with 
their shares. It was further provided that Ramanadan Chetti 
should conduct proceedings against the mortgagors for the purpose 
of recovering the mortgage debt. Ramanadan Chetti died, and 
his executors were not joined in this petition, (which was pre- 
ferred by the other mortgagoes), it being explained that the 
executors were ignorant of tho attachment and absent, and had 
not yet taken ont probate to the will of Ramanadan Chetti, and 
that there had been no timo to communicate with them, 

The learned Judgo sitting on the original side dismissed 
the claim. He held that the claimants had no interest in the 
property under attachment, and that the claim should only be 
made by the oxecutors of Ramanadan Chetti. 

The claimants preferred this appeal, 
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Seshagiry Ayyer and Raghava Ayyangar, for respondent, Sasmararnı 


raised tho preliminary objection that no appeal lay, first, because 
such an order is not included in section 588 of the Code of Civil 
Procedure as one from which an appeal lies, and the right of 
appeal, if any, under article 15 of the Letters Patent, is taken away 
by sections 588 and 591 of the Code; and secondly, because the 
order was not a“ judgment ”? within the meaning of article 15 
of the Letters Patent. 
Hon. Mr P. Anandacharlu and Sundara Ayyar for appellants. 
Jovewent.—This ıs an appeal against tho judgment of 
Shephard, J., disallowing a claim preferred, under sections 278 and 
282 of tho Civil Procedure Code, by the appellants as mortgagees 
of a certain house and ground attached in execution of the decree 
in Civil Suit No. 58 of 1900 on the Original Sido ot this Court, 
The respondent’s vakil takes a preliminary objection that no 
appeal lies against the order disallowing tho claim, firstly, because 
such an order is not specified as an appealable order in any of the 
29 clauses of section 588, Civil Procedure Code, and the right of 
appeal, if any, under section 15 of the Letters Patent, is taken 
away by the first paragraph of section 588 and by section 591, 
Civil Procedure Code ; and secondly, because the said order is not 
a judgment within the meaning of section 15 of the Letters Patent 
We are clearly of opinion that neither of these objections is 
well founded. As iegaxds the first, the matte: has been practi- 
cally concluded by the decision of this Court in Chappan v. Morin 
Kutti(1), which was heard by a Bench of six Judges and in 
which it was held by Mr Justice Shephard. Mr Justice 
Subrahmania Ayyar and Mr. Justice Moore that section 15 of 
the Letters Patent is not controlled by sections 588 and 591 of 
the Civil Procedure Code This view was dissented from only 
by Benson, A Full Bench of the Calcutta Uigh Court in 
Tools.e Money Dassee v. Sudert Dassee(2) unanimously held that 
section 15 of tho Letters Patent is not restricted by section 588 
of the Civil Procedme Code and dissented from Mr Justice 
Benson's opinion that sections 588 and 591, Civil Procedure 
Code, do restrict the right of appeal given by section 15 of the 
Letters Patent. The above decisions of this Court and of the 
Calcutta High Court are in conformity with the decision of 


(1) LL R , 22 Mad, 68 (2) LL.R., 26 Calos, 361, 
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the Privy Council in Hurrish Chunder Chowdhry v. Kalisunceri 
Dels(1), in which it was held that section 588 of the Code of Civil 
Procedure restricting appeals against orders did not apply to 
prevent an appeal to the High Court from the order of a single 
Judge of that Court, and with the canon of interpretation based 
on the maxim generaha speewlibus non derogant, that a general 
later law does not abrogate an earher special one by mere 
implication, (Thorpe v. Adams(2), the Queen v. Champneys(3) and 
Kutner v Phihps(4) per A. L. Smith, J., and that when the 
Legislature has already given its attention to a particular subject 
and provided tor it, it is reasonably presumed not to intend to 
alter that special provision by a subsequent general enactment, 
unless that intention is manifested in oxplicit language (per 
Wood, V. O., in Fitzgerald v Champneys(5), also Maharajah of 
Jeypore v. Papayyamma(6)). Both section 540 of the Code of Civil 
Procedure relating to appeals from original decrees and sections 
588 and 591 rolating to appeals from orders provide for appeals 
from one Court to another of higher grade. The provision mede 
by section 15 of the Letters Patent for appeals from one or more 
Judges of the High Court, to other Judges of the same Court is 
entirely foreign to the provisions of the Civil Procedure Code 
relating to appeals from one Court to another. The matter is 
placed beyond all reasonable doubt, by section 597 of the Code of 
Civil Procedure which occurs in the chapter relating to appeals 
to the King in Council, It is provided in that section, among 
other things, that no appeal shall lie, to His Majesty in Council, 
from a judgment of one Judge of a High Court or of one Judge 
of a Division Court, The obvious reason for such restriction is, 
that the party should not be permitted to appeal directly to the 
King in Council, from the judgment of a single Judge of the 
High Court, whether passed in the exercise of ordinary original 
civil jurisdiction or of appellate civil jurisdiction but that he 
should, in the first instance, appeal, under section 15 of the 
Letters Patent, to the other Judges of the High Court. The 
result of holding that no appeal would lie under section 15 
of the Letters Patent, from an order of a single Judge in the 


(1) ILR, 9 Calo., 482, (2) LR, GOP, 125. 
(8) L.R., 6 O.P., 384. (4) [1891] 2 Q B., 267. 
(5) 23, & H, 81 at p. 54. (6) LL.R., 28 Mad., 329 at pp. 351, 358-60, 
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exercise of original civil jurisdiction when such order is not a Sasmeatnı 

decree or an order specified under section 588 of the Code ot i ad 
~ Civil Procedure or from an order of a single Judge, passed in NARAYANA- 
appeal, from any of the orders, specified in section 588 of the Code Oar, 
of Civil Procedure would be that such orders would be final and | 
no appeal would lie, either to other Judges of the High Court or 
to the King in Council, although from a final order passed by a 
District Tudge in appeal from any of the orders mentioned in 
section 588, an appeal would lie direct to the King in Council 
under section 595 (a), ‘The fact that sections 588 and 591 of the | 
Code of Civil Procedure are applicable to the High Court, does not 
affect the question now under consideration, They are applicable 
to the High Court, in that appeals from orders of the Subordinate 
Courts lio to the High Court under section 588 of the Code i 
of Civil Procedure and section 591 prohibits appeals from such 
Courts to the High Court, except in the cases provided for by 


+ 


* section 588 
The second eontention that the judgment of Shephard, J., | 
A disallowing the claim is not a judgment within the meaning of | 


section 15 of the Letters Patent is entirely untenable and opposed 
to the current of decisions as to tho meaning of the word | 
“ judgment " in the said section. 

We are unable to concur with the learned Judgo, that the 
appellants have no interest in the property under attachment and 
that the only person who can advance a claim is tho oxcoutor of 
the person in whose favour the mortgage document, exhibit F, was 
executed ^ Exhibit F is a mortgage bond for a lakh and thirty- 
seven thousand rupees, borrowed in several shares from four persons 
or firms mentioned in paragraph 8 thereof. The respective amounts 

r borrowed from each of these four persons, are specified in paragraph. 

1 3 and an express provision is made, that whenever any part 
i Je payment is made by the mortgagors to the first named of the four 
persons, viz, Ramanadan Cheiti, deceased, in whose favour alone, 
the mortgage deed was, with the consent of all the four, executed, 
such amount should be distributed by him, among all the four 
creditors, including himself, according to their respective shares. A 
further provision is made in paragraph 4 that it has becn agreed 
that the first named person alone should conduct proceedings 
against the mortgagors for the purpose of recovering the mortgage 
debts 
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Paragraph 10 of exhibit F is the only one which relates to 
the house and ground, the subject matter of the attachmont in 
respect of which the claim has been preferred; and it 1s therein 
declared by the mortgagors, that the Collector's certificate relat- 
ing to the house and ground is with them and that they bave 
not already encumbered, nor shall thereafter encumber the said 
certificate or the house and ground of which tho certificate 1s the 
title-deed. 

"With reference to paragraph 4 of the claim potition, it 1s 
explained by the learned ploader who appeared before Shephard, J , 
and who now appears also in this appeal, for the claimants that 
the deposit of title-deeds mentioned in the said paragraph refers 
to the Collector's certificate, ın respect of the house and ground, 
specified in paragraph 10 of exhibit F, and that the same was 
deposited by way of security, subsequent to tho oxeention of the 
mortgage deed 

It is unnecessary to decide in this appoal, whether, so tar as 


. the appellants are concorned, the mortgage deed, exhibit F, was 


executed in favour of the deceased Ramanadan Chetti, as their 
agent or as their trustee; for, in either case, the appellants are 
competent to prefer this claim and establish within the meaning 
of section 279 of the Code of Civil Procedure, * some interest in ” 
the property attached. If, so far as they were conceined, the said 
Ramanadan Chetti acted as their agent in the mortgage trans- 
action, they have a legal interest in the property attached and if ho 
was a trustee they have a beneficial or equitable interest therein. 
And, m our opinion, a beneficial interest is as much an interest 
within the meaning of section 279 of the Code of Civil Procedure 
as a legal interest in tho property attached. 

We are wholly unable to accede to the arguments advanced by 
the learned pleader for the respondent, that the appollants havo 
only a beneficial interest in their shares of the mortgage debt, as 
a mere debt or personal claim and have no beneficial interest in 
the house and ground in question forming tho security for such 
debt 

For the above reasons, wo allow this appeal, with costs, and as 
the learned Judge has practically disallowed the claim only on a 
relimmary point, wo roverse the judgment appealed against 


b. remand the claim for investigation and disposal in due course 
of law, 
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APPELLATE CIVIL. 


Before Mi Justice Davies and Mi. Justice Moore. 
VAPPAKANDU MARAKAYAR AND ANOTHER (DriNDANIS), 
APPELLANTS, 

v. 

ANNAMALAI CHETTI AND ANorurz (PLAINTIFFS), RzsPoNDENTS.* 


Contract Act —Ait IX of 1872, s» 20, 30, 05. 
Marine Insui ancc—vontiart by way of wager, 


idvance on nisk ( yogyam ) of 


In a document, dated Sid August 1596, signed by defendants and addiosscd to 


plaintiff at was 1cated that plantit had lont a sum of money to defendants on 


the risk o1 soeunity (“ yogyam ?) of a slip belonging to defendants “ now under 
sail to the Nicobas” fiom Negapatam, and the defendants stipnlited th it “as 
soon as the said ship starts for and ieaches the Nicobm Isles amd thence acis 
sal and gots to Rangoon, Moulmum and fiom there starts aam and reachcs 
Negapatam as that 1s, as soon as the said ship shall come back to the 
Negapatwm harbour agam, wo shall 1epay to zou on the expn y of eight months 
fiom 231d July 1896” the sum advanced with mtaest The slup had left 
Negapatam on 231d July 1896 and was lost at sea thee days Inte: Plamtiff 
sued defendants for the sum advanced, on the ground, among others, that as the 
vessol had been lost before tho date of the agicement, the latter was void, and 
the detondants were hable to refund the amount advanced 

Held, that he was not cutitled to recover. The usk which formed the basis 
nding to its true construction, commenced fiom 23d 


of the agicement, ac 
July 1896, as set ont m the document, because 1t was on that day that the vessel 
salud fiom poit and. commenced to mow the perils of the dep. Tho agiecment 
was consequently not void undei section 20 of the Contract Act, noi were the 
dofendants bound, under scction 65 of thal Act, to restore to plantil the sum 


they had 1ece1ved under ats terms. 

Such an agreement could not be hold to bo in any sense a policy of manne 
insurance. 

Per Davras, J.—The suit should be dismissed, under section 30 of the Contract 
Act, on the furthea ground that the agreement was one by way of waga. 


Suir tor money. The plaint set forth that, on the 8rd August 
1896, defendants entered into a written agreement with first 
plaintiff providing for a loan to defendants of Rs. 1,500 for a 
period of oight months from 23rd July 1896 on the risk of the 
voyage of their ship named Henrutta Elisabeth then under sail to 


* Second Appeal No. 204 of 1900 agamst the decreo of I L. Narayana Rao 
‘Acting Subordmato Judgo of Kumbakonam, im Appeal Smt No 90 of 1899, 
reversing the decree of J. O Fernandes, District Munmf of Negapatam, m 

Ongmal Smt No. 256 of 1897. 
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the Nicobars, and that in pursuance of the terms of agreement 
the defendant received from plaintiffs Rs 1.450 made up of Rs. 
1,150 received on the 4th August 1896, and Rs. 300 received 
on the 8th August 1896, that the said ship set sail from Nega- 
patam on the 28rd July 1896 and sprang a leak the next day and 
foundered at sea on the 26th July 1896, that as the said ship 
foundered at sea before the date of the agreement and as it was 
in an unseaworthy condition when it set sail to the Nicobars, 
the agreement was void, and that the defendants were therefore 
bound to repay the amount advanced with interest. 

The defence was that the contract had been made before the 
ship sailed, namely, on 21st July 1896, though reduced to writing 
on 8rd August 1896, and that, in consequence, it had effect from 
the date on which the ship sailed; that the ship was in a sea- 
worthy condition when it sailed and was lost through accident ; 
that it was not possible for the ship to have put back to Negapatam, 
that had that course been adopted, it would have been exposed to 
the same danger as that incurred by proceeding on tho voyage; 
and that in conscquence plaintiffs were not entitled to recover the 
amount advanced by them. The agreement, which was filed as 
exhibit D, was as follows :—*' Agreement, dated 3rd Augast 1896, 
executed to | first plaintiff] by us two persons, namely, [first and 
second defendants] on the risk (or security) [*yogyam °] of the ship 
called Henrietta Elizabeth belonging to us and now under sail to 
the Nicobars. We have borrowed from you Rs. 1,500 stipulating 
to pay away the same within eight months’ time from the 23rd 
July 1896 with vattam or maritime interest at the rate of 12 por 
cent per annum ; and as we have received this sum of one thousand 
five hundred rupees, from you, we shall, as soon as the said ship 
starts for and reaches the Nicobar Isles, and thence sets sail and 
goes to Rangoon, Moulmein, and from there starts again and 
reaches Negapatam at the Tondi harbour there, that is, as soon 
the said ship shall come back to the Negapatam harbour again,— 
we shall repay to you on the expiry of the eight months from the 
28rd July 1896, that is, shall pay to you on the 8th of Panguni 
next, the aforesaid sum of Rs. 1,500, with its vattam or maritime 
interest, amount Rs. 180, or in all Rs. 1,680, when we shall take 
back this agreement from you. If, on the due date stipulated for 
above, the ship abovenamed should be still abroad sailing in sea, 
then you will have the ship at your risk till it comes to some 
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harbour, and we shall pay the amount with the same rato of 
maritime interest for so much of that period which shall have 
exceeded the due date given above. If the said ship were to be 
staying in any other harbour on the due date fixed herein, then we 
shall wire to the place where it is, and ascertain the same, and 
then pay you tho principal, the interest on the due datc If we 
fail to pay you the principal and the interest thereon within the 
time stipulated for herein, we shall then pay you the amount hereof, 
on demand, with interest at 1 per cent. per mensem, calculating it 
from the said due date up to the date of payment thercafter” 
This was signed by first and second defendants. 

The ship was, admittedly, lost at sea on 26th July 1896. 
Plaintiffs now sued defendants as above. The District Munsif 
dismissed the suit. He held that it had not heen shown that the 
vessol was in an unscaworthy condition when che lett Negapatam, 
nor that the captain had heen guilty of negligence. The Subordi- 
nate Judge, on appeal, held that the date of the contract must be 
taken to be that borne by the agrcement, namely, 3rd August 1896 ; 
that the oxistence of the ship and its safe condition was assumed by 
the parties and was essential to the contract; and thatthe contract 
was void under section 20 of the Contract Act, inasmuch as the 
ship was not in existence at its date He disagieed with the findmg 
of the Munsif that the captain had not been shown to have been 
guilty of negligence, holding that the onus which lay on defendants 
to justify his action in not putting back to Negapatam had not 
been discharged. He reversed the Munsif’s decree and decreed in 
plaintiffs’ favour for the amount claimed. 

Defendants preferred this appeal. 

V. Krishnasamy Ayyar, Sundara Ayyar, 8. Srinivasa Aryangar 
and Ananta Krishna Ayyar for the appellants ;—The agreement 
in question is one in the nature of marine insurance. Instead of 
paying a premium, the defendants agree to pay vattam or marine 
interest at the rate of 18 per cent. por annum. The underwriter 
advances the money and, besides the ordinary interest at 6 per cent , 
get something more for the risk he undertakes. Such a thing 
was known even in early days, [They referred to Blackstone's 
‘Commentaries,’ volume IT, page 601; Kent's * Commentaries, 
volume TIT, page 551 (bottom paging); Smith’s ‘ Mercantile 
Law; volume I, pages 514-515.] Tho lower Appellate Court is 
wrong in holding that the agreement is void under section 20 
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M eid of the Indian Contract Act. If neither party know of the previous 
v loss of the ship, the policy effected is nevertheless good (Mead 
ANNANALAT eo Davwon(1), The Earl of March v.  Pigot2), Bradford v. 
Symondson(3), Stone v. Marie Insurance Co., Ocean, Limited, of 
Gothenburg(4) and Commercial Mutual Marine Insurance Company 
v. Union Mutual Insurance Company(5)) Itscems to bo the 
English practice to insert the words “lost or not lost” in such 
policies. But, as is remarked by Arnould in his book on ‘Marine 
Insurance, volume I, page 235, the insertion of the words is 
not sirictly necessary. The continental practice seems to be the 
other way; and in America the continental practice is followed, 
and the words ^ lost or not lost ” do not seem to he generally inserted 
in policies. [They referred also to Insurance Co. v. Folson(6), in 
which Clifford, J., remarked * where the parties mean to insure a 
vessel lost or not lost, the use of that phrase is not necessary to 
mako the policy retrospective. It is sufficient if it appear by the 
description of the risk and the subject-matter of the contract, that 
tho policy was intended to cover a previous loss.”] That case is 
on all fours with the present one. The agreement in the present 
case, though dated the 8rd of August, is to be rotrospective from 
the 28rd July. Tho money was advanced on the risk of the voyage 
ofthe ship. The ship having been lost, the plaintiffs aro not 
entitled to recover. Section 20 of the Contract Act cannot, from 
the very nature of things, apply to a case of insurance like this. 
It is only mistake as to a fact essential to the agreemont that will 
bring a case under section 20. Here, neither party knew the 
actual state of the ship and the plaintifis, for valuable consideration, 
undertook the risk of this unknown matter. If, however, tho 
contract is to be considered as entercd into as from the 28rd of 
July, the subsequent loss of the ship will not relieve the plain- 
tiffs from doing their part under the contract [They referred 
to the Specific Relief Act] The Privy Council has hold that 
the Oontract Act is not exhaustive. See Zhe Irrewaddy Flotila "7p 
Company v. Buguandas(7)). Lastly, the negligence of the master 
of the ship cannot make the defendants liable (Trader, Anderson 
§ Oo. v. Thames and Mersey Marine Insurance Company(8)). 


(1) 42 RR, 401, (2) 5 Burrows, 2803, 

(8) L.R., 7 Q.E.D , 456, (4) L.B., 1 Ex. D., 81. 

(5) 19 Howard, 318. (6) 18 Wallace, 237. 
L.R., 18 Calo, 620. (8) [1808] 2 Q.B., 114. 
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[Davrzs, J.—Is not the agreement in the present case illegal, 
as being really a wager £] The lower Appellate Court appears 
to regard it in that light. [They referred to the judgment ; also 
to 19 Geo. IL, cap. 37, as expressly forbidding the making 
of an assurance upon British ships without further proof of 
intorest than the policies. They contended that the principle 
was applicable to the present case. Asan Kuthu Sahib Merecoyar 
v, Ramanathan Chetti(1) was also referred to as to the meaning of 
tho word * yogyam" which was translated as * security" in 
exhibit D in this case.] 

Tho Advocate-General (Hon. Mr. J. P. Wallis), Sankaran 


Nayar, Seshacha ia and R. Kuppusamı Ayym for respondents,— . 


The agreement in question is not one in the naturo of marino 
insurance. No premium has been paid. It contains none of tho 
essentials of marino insurance. The parties wero both under a 
mistake as to the existence of the subject mattor of the agreement. 
So the Indian Contract Act, section 20, applies. and the agrcemont 
is void. The English cases quoted by the appellant are not appli- 
cable, as in those cases the policies contained tho words ^ lost or 
not lost,” Those cases were decided with special referonce to 
those words. It is submitted that tho English practice, under 
which theso words are invariably inserted to denoto retiospec+ 
tive risk, should be followed, and not tho continental or tho 
American practice, The reference in the agreement to the 23rd 
July is mado only for the purpose of calculating interest. Tt is 
submitted that the Subordinate Judge was right. 

The Court delivered the following judgments :— 

Moorr, J.—Ii is shown that, on the 3rd Angust 1896, the 
defendants entered into au agreement (exhibit D) with the first 
plaintiff under which it was provided that the first plaintiff should 
lend to the defendants a sum of Rs. 1,500 on the risk “yogyam ” 
(as to the meaning of this term—owe Asan Kuthu Sahib AMercoyear 
v. Ramanathan Chetti(1)) of a ship called tho Henrietta Elizabeth 


which had started from Nogapatam on tho 23rd July 1896 for 


the Nicobars. The terms of this agreement, as I road them, 
wero that tho vessel was to sail from the Nicobar Isles to 
Rangoon and Moulmein and thence to Negapatam, that if sho 
returned safe to Negapatam the defendants should, on the 20th 


(1) LL.E,, 22 Mad., 26, 


VAPPARANDU 
MaRAKAYAR 


v. 
ANNAMALAI 
OnzrrI. 
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March 1897, repay to the first plaintiff the sum borrowed from him 
together with interest at the rate of 18 per cent. per annum, but 
that if the vessel did not return the first plaintiff lost his money. 
There are certain other provisions as to what should happen in 
case the vessel should not have returned to Negapatam by the 
20th March, but should be ascertained to he safe elsewhere on 
that date, which need not be considered as they do not affect 
the present case. It is admitted that tho vessel was lost at sea 
on the 26th July 1896. The plaintiffs sue for the recovery of 
the amount actually advanced by the first plaintiff (Rs. 1,450), 
together with interest, on the following grounds, that the vessel 
was unseaworthy when she left Negapatam, that the captain was 
guilly of negligence in not at once putting back to Negapatam 
when the vessel sprung a leak on the 23rd July and that, as the 
vessel was lost before the agreement (exhibit D) was entered into, 
it has become void. The District Munsif dismissed the suit but 
the Subordinate Judge on appeal gave the plaintiffs a decree. 
Both the Courts have held, and there can be no doubt rightly, 
that it has not been shown that the vessel was in an unseaworthy 
condition when she left Negapatam. The District Munsif found 
further that it had not been proved that the captain was guilty of 
any negligence, but the Subordinate Judge has set aside his finding 
on this point on the ground, as it would appear, that the burden 
was on the defendants to show that the captain was justified in 
not putting back to Negapatam and that they had not done so. 
"There is no evidence whatever to show that the captain was guilty 
of any negligence or that he did not exercise a sound discretion in 
proceeding on the voyage. The question is however immaterial 
as the risk of loss through negligence on tho part of tho captain 
was one of the risks to which the first plaintiff was liable under 
the terms of exhibit D. The main ground on which the Subordi- 
nate Judge has reversed the decree of the District Munsif and 
given the plamtiffs a decree is that, as both parties to exhibit D 
were on the date on which it was executed under the impression 
that the Hensutta Elisabeth was on that day safe, while asa 
matter of fact she had been lost some days previously, they were 
both under a mistake as to a matter of fact essential to the 
agreement entered into between them and that consequently that 
agreement was void under the provisions of section 20 of the 
Indian Contract Act. It appears to me that the finding of the 
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Subordinate Judge on this point cannot be upheld. Ho observes virrixaxov 
that it was no doubt the case that the time fixed for the repayment MABAXAA® 
of the debt was eight months from the date on which the ship Aetna 
started from Negapatam, but holds that it was nowhere stated in 0 777 | 
exhibit D that the plaintiffs undertook the risk retrospectively i 
from the date of the departure of the ship. his is clearly a 
mistake. The wording of exhibit D shows beyond all doubt that 
the risk which formed the basis of that agreement commenced 
from the 281d July 1896 as set out in the document, because it 
was on that day that the vessel sailed from Nogapatam and 
commenced to incur the perils of the deep Such, it is clear from 
the wording of the document, was the intention of the parties. [t 
follows that it cannot be held that the agreement entered into by 
exhibit D was void under section 20 of the Indian Contract Act, 
and that the defendants are consequently, as has been contended i 
here, bound under section 65 of the same Act to restore to the | 
plaintiffs the sum that they received under the terms of that 
agreement. It does not appear to me to be necessary to refer to 
the several cases relating to policies of marine insurance that have 
been referred to at the hearing of this second appeal, as I agree 
with the Subordinate Judge i holding that exhibit D cannot 
be held to bein any sense a policy of marine insurance The 
Subordinate Judge has given the plaintiffs a decree for the recovery 
of the loan made by them under exhibit D on the strength of the 
provisions of sections 20 and 65 of the Indian Contract Act As 
his finding to that effect cannot, in my opinion, be supported for 
the reasons already given, I would set aside his decree, restore that 
of the District Munsif, and dismiss the suit with costs throughout. 

The memorandum of objections filed by the respondents is 
dismissed with costs. 

Davies, J.—I concur throughout. It appears from Blackstone 
(volume 2, pages 458 et seg) that agreements similar to this 
were in vogue in England up to the time of the passing of 19 
Geo. II, cap. 87, under the names sometimes of fwnus nauticum 
and sometimes usura marttema but as they were considered to 
give an opening for usurious and gaming contracts they were 
disapproved by the said Statute. Fortified by that pronouncement 
it seems to me that the present agreement is an agreement by 
way of wager, and therefore void under section 30 of the Indian 
Contract Act, and I would dismiss the suit on that ground also. 
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| Befoie Mr. Justwe Benson and Mr. Justice Boddam, 


YEDAPURATTI (Prauwrirr), APPELLANT, 
September 
v. 


AVARA AND OIHERS (DnrENDAN18 Nos. 23 ro 26), 
RusPoNDENTS * 


by sub-tenante of 10nomdan for rent 


amprovements made 
porty Act—det IV of 1882, 8 85— 


Malabar Law—Laabiity of 
Transfer of Pro; 


due by kanomdar to genm— 
Par ties—Psactice 


Appeal 
4 enm having sued the Lanomda: and ns sub tenants, obtamed a decree for 
ossession on cortam terms ‘The sub-tenants, objecting to some 


redemption and p 
ot jom tho kanomda, to whose proyndice ' 


of the terms, vppenled, but they did n 
tho terms were modifică on the appeal 

eld, that the hanomdar was a necessary PA ty and that the de .ce made by 
a absence must be set asile as mo reisonnble excuso was 


mg {or the omission to make him a par ty 
Sankara Pamkar (Second \ppesl No 1470 of 1889 


Gorda Menon, (Socond Apperl No 61 of 1802 ja) 


the Appellate Comt n lu: 


forthoomn 
Ramunnt Panilai v 


nfen) and Vedapuiatti v 
followed 
| Whether improv 
^ rent due by tho kanomdm: to the yenm 
‘Achuta v Kah, (TLR, 7 Mad 
GER, 21 Mad 189) xofened to 
ed on kanom, together with arreais of 
The District Munsi gave plaintiff, the jonm, a decree 
paying to certain sub-tenants of the kanom- 
dar compensation for 1mprovements made by them The kanom- 
dar was also mado hablo for a balance ol rent, due after deducting 
the kanom amount and the value of the improvements made by 
him ‘This decreo was subsequently amended by the Munsif on q 
. plaintiff's application, 80 as to render the amount due to the sub- 
tenants as compensation for improvements hable for the arrears 
of rent due to the jonm by the kanomdar The su-tenal 
appealed to the Subordinate Judge, but omitted to wi 
kanomdar a party They made only the plamtiit, d 


ements made by the sub-tenants of à hanomdar are lable fox 


a Quarts 
545) and Erewa Menon v Slamu Patter, 


Suri to recover land dovis' 


rent 
for possession on his 


* Second Appeal No 488 of 1900 agast the decree of 4 Ven 
j Babordinate Judge of South Malabar, ın Appeal Suit No 82 of 
iie dkoreo of P P Raman Menon, Distnob Muna of Angadipt 
iPehiion No 1857 of 1808, m Onginal Smt No 841 of 189 
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iespondent. The Subordmate Judge, tioating the appeal as Veparcaarr: 
ono preferred from the amended decree, said :— The question is 
whether the value of improvements due to under-tenants is liable 
to be set off against the arrems of rent due from the mortgagee to 
the mortgagor No authority 1s cited in support of the contention 
that the amounts due for improvements belonging fo a sub-tenant 
are liable to be set off against the airears of rent due to the mort- 
gagor fiom the mortgagee. It has been held that such set off is 
allowable when tho improvements belong to a kanomdar (Achutay 
Hoh(1)) or a tenant (Ercssa Menon v. Shamu Patter.2)), but these 
rulmgs do not apply in a caso where the improvements are not 
tho property of the person who 1s hable to pay the rent There is 
not a contract expressly oi imphedly allowing a ight to such set 
off and it would manifestly be unjust to charge the arrears of rent 
due by a mortgagee as against a third party who held the land on 
an independent simplo lease gianted by the mortgagee.” He 
held that the amount due as compensation to the sub-tenants was 
not liable to be set off against the arrears of rent due from the 
lanomdar to the jenmi, and modified the decree so that it stood in 
its original form The eftect of this was to reimpose on the 
kanomdar, in his absence, tho lability for arrears of ent, part of 
which had been 1emoved by the amended decree 
Plaintiff preferred this second appeal 
K R Subahmama Sastit, fo. appellant, contended that by 
the customary law of Malaba the improvements, no matter by 
whom effected, are secmity for rent, and are subject to the hen of 
the jenmi That is an madent of the relation of kanomdar to 
jenmi A jenmi’s nght of sct off eatends to rent that has become 
barred; Evessa Menon v Shamu Patter(2) ; Kanna Pisharodi v 
Kombı Achen(8) followed in Unman v Rama(4) ; Vasudera Shenos 
v. Damodaian(5}. He also ated Achuta v. Mali), where a 
creditor was only allowed to proceed agamst the net amount of 
^ improvements In this case, the 1ent owing to the jenmi exceeded 
the value of the improvements both of the kanomdar and of the 
tenants. He referred to Wigram’s ‘ Malabar Law’ He also 
took the point that in the appeal to the Subordinate Judge the 


9. 
AVARA, 


(1) ILR, 7 Mad, $45 atp 5o (2) TLR, 21 Med, 138 
(8) IL R, 8 Mad, 381. (4) ILR, 8 Mad, 415. 
(5) ILR, 28 Mad, 86 
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Veoarvaarsz kanomdar had not been made a party, as he should have been, 


T. 
Avana. 


under section 85 of the Transfer of Property Act. He roferred 
to Vasudeva Nambudripad v The Collector of Malabar(1) and 
Kesavan v. Sankaran Nambudri(2). 


Govinda Menon, for respondents, argued that the cases only 
go so far as deciding that the improvements due to a mortgagee 
are liable to a set-off of the amount due by him for rent. Thore 
was no case which went the length of deciding that the improve- 
ments of a tenant of a kanomdar are so liable With regard to 
the omission to make the kanomdar a party to the appeal, he 
submitted that the Court might add him as a respondent, and 
failmg that he asked for leave to do so. ‘ 


JupncwExT —We must allow this appeal The suit was for 
redemption, and in the Munsif’s Court the rights of all the parties 
were adjusted The plamtiff, thejenm, got a decree for possession 
on paying compensation for improvements made by them to three 
sub-tenants of the kanomdar who was himself made liable to the 
jenmi for a balance of rent duc after deducting the kanom amount 


(1) Second Appeal No 459 of 1898 (umepoted) The judgment ın this case 
was delivered, on 20th Jannary 1899, by SUBRAHMANIA AYYAR and Davies, JJ, as 
follows —“ We cannot ager with the Subordinate Judge im holding that the 
appeal beforo him could prooced after the original mortgages (defendants Nos 1 
to 9) had been struck off fiom the aney of partics to tho appeal, on the applica- 
tion of the appealing plant ff Inmselt ‘Lhe plamtff s case was that plot A was 
part of the mortyaged property which the Subordinate Judge says the defendants 
Nos 1 to 9 had not dorod They as the motgageos thereof were therfore 
necessary parties, being interested therem In then absence the appeal should 
not have been heard and determined, but dismissed Wo therefore roverse the 
decree of the Subordimate Judge passed in the appeal and restore that of the 
District Munsit with appellant's costs ın this and in the lower Appellate Court. 
‘Time for redemption 1s extended to 20th Apul next” 

(2) Second Appeal No. 1423 of 1895 (ansepoited). The judgment this case 
was delivered on 10th February 1807, by SusRAHVANIA AYYAR and BENSON, JJ , as 
follows —“ The mortgages wore not made parties to the appeal exer m this 
Court or ın the lower Appellate Court, though section 85 of the Transfer of 
Property Act expressly requires that they should be made parties The 
appellant's valal apples that they may now be made partes and explains that he 
was not able to make them parties to this second appeal as they had not been 
made parties m the lower Appellate Court He 1s, however, unable to give any 
satisfactory reason for the omission m that Court In these circumstances wo 
think we ato bound to follow the rulmg of this Court m Vedapuratts v. Govmda 

‘Menon, (Second Appeal No 61 of 1892 (unreported), ang Ramunm: Panskar v. 


| Sankara Pamkar, (Second Appeal No 1476 of 1889 (unreported)), and dismiss the 


{ónd appeal with costs, on the ground that the appellant has not comphed with 


iron] of section 85 of the Transfer of Property Aot," 
i lifhn i 


Bs 
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and the value of improvements made by him. After the decree of Yavirsaetr 
the Munsif was passed the plaintiff, the jenmi, applied to him to 
amend it, by making the value of the improvements due to the sub- 
tenants liable for tho arrears of rent due to the plaintiff, and the 
decree was amended in this way The three sub-tenants then 
appealed to the Subordinate Judge making only the plaintiff, the 
jenmi, a respondent. The Subordinate Judge held that the appeal 
was an appeal against the amended decree, allowed the appeal and 
set asido the amendment, thereby, in appeal, re-imposing on the 
kanomdar in his absence the liability for arreais of rent part of 
which had been romoved by the amended decree. It 1s objected 
that tho kanomdar was a necessary party to tho appeal under 
section 85 of the Tiansfor of Propaty Act, and not having been 
made a party to the appeal the decree made in his absence must be 
set aside as no 1casonablo excuse was forthcoming fo. leaving him 
out in the lower Appellate Comt ‘This was held to be the rule 
of practico m Ramunm Panik) v. Sankoa Parka (1) and ths 
decision has been approved and followed continuously over sinco 
(see Vedapuratts v. Govrnds Menon(2)) and we think rightly. 


a nas 


In view of this decision ıt 1s not necessary for us to decide tho 
important question which was argued before us of the liability of 
sub-tenants, improvements for rent due by the kanomdar to tho E 
jenmi. We may, however, say that we aio much mchned to 
doubt the correctness of the view taken hy the Subordinate Judge 
that they are mot halle. His decision seems to us to he primd 
face opposed to the prinerple of the cases quoted by him, viz, 
Achuta v. Kah(3) and Eressa Menon v. Shamu Patter(4) 


(1) Second Appeal No. 1476 of 1889 (umepoited). The judgment im this 
case was delivered, on 13th August 1890, by Suupitarp and Were, JJ , as follows i— 
“On the ground that m the appeal as brought ın the lower Appellate Court the 
je mortgages not having been made parties, no offectnal relief could have been 
decreed to the appellant, sixth defendant, we uphold the decree of the Subordi- 
nate Judge and dismiss the second appeal without entermg on a consideration 
of the questions of law raised on behalf of the second appellant. The appeal is 
dismissed with costs”. 
(2) Second Appeal No 51 of 1892 (unreported) The judgment im this caso 
was delivered, on Gth February 1893, by Parker and Siapmarn, JJ , as follows :— 
“ Tho mortgagees were not made respondents zm the lower Appellato Court, nor 
+ gre they made respondents here No effectual relief can be given. Following 
the decision in Ramunm Panikar v. Sankara Pamkar (Second Appeal No. 1476 of 
/ 1889 (unreported), we dismiss the second appeal with costa”. 
(8) LLR., 7 Mad., 545, ® LLR., I Mad., 138, 
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Vzpasunir We allow the appeal with costs in this and in the lower 
Aw, Appellate Court and reverse the deorce of the Subordinate Judge 
and restore that of the Munsif. 
APPELLATE CIVIL. 
Before Sw Arnold White, Chef Justice, and Mr. Juste Moore. 
T CHINNARAMI MUDALI (Prirxrii), APPRLLANT, 


v. 
TIRUMALAI PILLAL AND TIIE RIGHT HONOURABLE THE 
SEORETARY OF STATE FOR INDIA (Drrenpayr), 
RESPONDENT. * 


October 4, 10. 


Lind Inpiovement Loans Aci—Act MX of 1983, & 7, cl 1 (a)--Revenue 
Recovery AcL— dot II o1 1964 ( Wadra»),s 42—Adrance to owner on tuo pcos 
of land—Seru, ity taken cn one nlonc— Sule of the other prece in respect of advance 


—Validety 


N held two preces oflanü on paita and obtuned aloan fiom Government, 
under Act XIX of 1883, for the unprovement of one of them, namely, No. 315 
The other peco, namely, No 105-B, was not made collateral secmity for 
the loan, Default having been made in 1¢payment of the loan, pice- No. 315 
was m 1804 attaclu d and pnt np for sale and (as tueie were no Indaes) bought 
inby Government In 1895, N sold the ofhai piece ot land, No 105-B, to plam- 
tiff, but tho patta wis not trinstencd In 1896, No 100-B was attached by 
Government in respect of N's nnpudloan Plaintuft objected to its sale, claunmg 
titlo to ıt as pmehase, and in 1897, both N and plantiff apple l for a transfor ot 
tho patto to plaintiff, The transfor wis not made as the loanto N had not been 
repaid The land wis ultimately sold by Governmont to first defendant, herc- 
upon plaintiff brought this suit for a cancellation of that sale 

Held, that plantff wrs entitled to the 1ehef clumed 


Surr for a declaration that a sale of certain lind by Government 
was null and void, and for an order directing its cancellation. 
Muthu Annathai Naick held two pieces of land on patta, namely, 
No. 315 and No, 105-B. Ho obtained a loan on the security 
of land No. 815, for the purpose of digging a well thereon, 
under Act XIX of 1883. Land No. 105-B was not included as 
collateral security for the loan. Dofault having been made in 


1$ 


South Arcot, in Appeal Smt No, 184 ot 1899 presented against the decree of C. 


* Beoond Appeal against the decree of R. D. Broadfoot, District Jndge of { 
Sriranga Ohariar, District Munsif of Tindivanom, in Original Sut No, 867 of 1898, à 
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repayment of tho loan, land No 315 was attached and sold by Ommiasaui 


Government in 1894, and, as no ono bid for it. was bought in 
by Government. Muthu Annathai Naick sold land No. 105-B, T 


Mupatr 
v. 

IRCMALAE 

PILLAI 


on November 12th, 1895, to plaintiff, tho sale-deed (which was anv rin 


filed as oxhibit EE), being duly registered. The patta was not, o 
however, transferred. In 1895, this land was attached by Govern- 
ment with a view to realising the amount of the loan which still o 


Ricur 
NOLRABLE, 
TUE 


SEREIAR 


r STATT 


remained unpaid Ly Muthu Annathai Naick, Plaintiff objected ‘°° 287" 


to tho sale of the land, and claimed it by right of purchase 
No sale took place at that time. but the land remained under 
attachment, Iu March 1897, plaintiff and Muthu Annathai Naick 
nily petitioned that the patta for the land should be trans- 
fened to plaintiff, but the matter remaine1 in abeyauce as Muthu 
Annathai Naick was still in default, The land was subsequently 
sold in respect of that default by order of the Collector. First 
defendant became the purchaser; and plaintiff now sued for a 
cancellation of tho sak. The dofonce was (u) that tho salo to 
defendant was valid aud 1udefeasiblo, and (+) that the sale under 
exhibit EE, on which plaintiff's claim was basod, was fraudulent. 
Tho Munsif upheld both defences aud dismissed the suit 

The District Judge, on appeal, held that sale evidenced hy the 
registered deed exhibit EE was fraudulent On the first point 
he said:—* With regard to () wehave to consider. fist, whether 
the procedme of tho Rovenue authorities 1s justified if the debt 
were an airoar of land revenue; second, whether au arrear under 


the Loans Act is an arrear of land revenue, Now as between 
Government and the pattadar the patta is conclusive proot of 
ownership. Ifthe pattadar pats legally with his propeity and 
tho transferee will not take the tiowble to get transfer. of patta, 


the land in his hands remains liable loi anv orroar ot land 
ievenue due under that patta Tho liability isnot restricted to an 
arcar due on the field transfuied, ‘Lhe patta is the unit, aud if 
transfor of patta is not got, tho legal owner is gue Government 
ouly in the position of c 


claimant who may save his interest if be 


chooses by payment of the anear Next. in the Loans Act it is 
provided that the loan is iccoverable as il it wero an arrear ot 
land revenue, I am aware of the decision in Ramachendra v. 


Pitehhanni(1). That decision was thv reason why in lator Acts 


U) MLR, 7 Mad, ££5 


OuswAsurr the Legislature altered the form of words Now Act XIX of 


Muniti 
t. 


574 THE INDIAN LAW REPORTS. [VOL XXV. "pe | 


4 1883 is subscquent to that decision and I have no doubt that the 
TM: intention of the Legislature was that such loans were to be i 
Awp Tar deemed arrears of land revenue. Ithink also that the words f 
M NM employed will bear that construction. Hence I find point (a) in 
Secamany avour of defendants d 
or STATE He dismissed the appeal. 
E Plaintiff preferred this second appeal. 
P. S. Sivaswami Aiyar for appellant. 

P. E The Government Pleader for second respondent, 
E JupexENT.—Muthu Annathai Naick obtained a loan under 
ime Act XIX of 1883 to be expended in digging a wellin land No. i 

315 held by him on patta. Land No. 105-B was also held by 

the borrower on patta, but it was not made collateral security 
X for the loan under section 7, clause 1 (d) of the Act. As the 
loan was not repaid on the date on which it fell due, land No. 315 
was attached and sold by Government. No one bid for it and the 
land was bought in by Governmont. On the 12th November $ 
1895 Muthu Annathai Naick sold land No. 105-B under a 
registered document (exhibit EE) to the plaintiff, In 1896 
this land was attached by Government in order to realise the 
amount of the loan still duo by the plaintiff's vendor. The 
plaintiff on tho 25th July put in a petition to the Revenue 
authorities objecting te the sale of land No. 105-B on the 
ground that he had purchased it from the defaulter, The sale 
was estopped, but the land. as it appeais, remained under attaoh- 
ment. In March 1897 the plaintiff and the defaulter put in a 
joint petition requesting that the patta for No. 105-B might be 
transferred to the plaintiff, but the Revenue Inspector ordered that 
this application should “ remain in abeyance ” as it appeared that 
Muthu Annathai Naick had not completed the payment of his 
loan (cxhibit-E).... Subsequently, under the orders of the Oollector. 
land No. 105-B was sold on account of the 1dah “pera 
plaintiff's vendor and was purchased by 
plaintiff has brought the 


Tt is clear that it is impossiblo 
District Judge that the sale und, 
The Judge has arrived at this o 
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that the plaintiff, when he applied for transfer of the patta for Currmisiwr 
land No. 105-B, suppressed the fact that Government had Mops 
attached the land with a view of recovering the balance of the aor 
loan still due by the plaintiff's vendor. The attachment had been ano tue 
made by the Revenue authorities and it must be held that the quia. 
plaintiff, when he applied to the same authorities for transfer of da] 


SrcnrrARY 
patta, was entitled to assume that they were not ignorant of what or Stars 
they thenfsclves had done, It is impossible to hold that any fraud "'* TP% 
has been proved. In the present case it is clear that the Collector, 
when he attached land No. 105-B and brought it to sale, was 
attempting to recover the loan granted to Muthu Annatha: Naick 
under section 7, clause 1 (a) of the Land Improvement Loans 
Act and not under clauses 1 (D), (c) or (d). Clause 1 (a) provides 
that the amount of the loan, interest, costs, &c , shall be recover- 
able from the borrower as if they were arrears of land revenue 
due by him. The question to be desided is therefore whether, 
when the borrower's patta land was sold under the provisions 
of that clause, the purchaser (first defendant) at the sale took 
free of all encumbrances as he would do under the provisions of sec- 
tion 42 of Act II of 1864 (Madras) in case of a sale for arrears of 
land revenue, or, in other words, has section 42 been extended by 
section 52 of the same Act to sales for recovery of loans under Act 
XIX of 1883? The decision in Ramachentra v Pitchthannt (1) 
is a clear authority for the negative of the above proposition unless 
it can be shown that there is such a difference between the wording 
of section 10, Act III of 1864 (Madras) and section 7, clause 1 (a) 
of Act XIX of 1888 as to render this decision inapplicable to the 
present case. We are of opinion that there is no such difference. 
In the old Abkári Act it was provided that a Collector could 
proceed for the recovery of abkári arrears due in like manner as 
for the recovery of arrears of land revenue, while in the Land 
Improvement Loans Act it 1s leid down that arrears shall be 
recoverable from the borrower as if they were azrears of land 
revenue due by him, We cannot see any real difference in re- 
covering arrears as if they were arrears of land revenue and 
proceeding for the recovery of them in like manner as for the 
recovery of arrears of land revenuo, The District Judge is of 
opinion that the decision in Ramachendra v. Pitchikanm(1) led 


Q) LUR, 7 Mad, 434, 
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Cnumxasaur the Legislature to alter the form of words used in cases where it 
Mupatr 


s was intended that action should be taken under Act II of 1864 to 
Tres ‘recover arrears other than land revenue. This decision, however, 
^x» tue cannot have in any way influenced the Legislature in enacting 

Hosoriisrs section 7 of Act XIX of 1883, for it will be found that that 
Seoterarr Act received the assent of the Governor-General on the 11th 
or Brae October 1882, while the judgment reported at Ramachendra v. 
TINEA Ditghikanni(1) was not delivered till tho following March. 

For the foregoing reasons we must hold that the provisions of 

i section 42 of Act II of 1864 (Madras) do not apply to the sale 

j | of land No. 105-B by order of the Collector on account of sums 

|f f due by Muthu Annathai Naick under the Land Improvement 
r5 Loans Act and wo accordingly allow this appeal, set aside the 

E d H decrees of the lower Courts and give the plaintiff (appellant) a 
3.17 decree as prayed for. "Pho second defendant (second respondent) 

" | will pay his own costs and those of tho plaintiff (appellant) and 

first defendant (first respondent) throughout. 


a 


APPELLATE CIVIL. 


Before Mr. Justice Davies and Mr, Justice Bhashyam Ayyangar. 


1901. LAKSHMINARASAYYA SETTI (Psrrrioner No. 2), APPELLANT, 1 
October 8. 


v. | 
VENKANNA SETTI AND OTHERS (CoUXTER-PETITIONBRS), y 
Resroxpexts.* 


Companies Acl— Act VI oj 185: 
j application fur e 
" Validity of esi 


raise objections at hearing of appeal 


winding up—Ex parte 
2 of notice within the extended time— 
application— apondents to 


msion of time: 


vision made on ex par 


By section 169 of the Indian Companies Act, 1682, appoals are provided for 
against orde 


of companies, subject to 


and docisions made in tho winding up 
the restriction that no such appeal shall be heard “ unle: 
given within three weeks afte 
manner in which notices of apy 
Procedure, unless su 


ss notice of tho samo is 

crder complained of has been made in 

al are ordinarily given under the Codo of Civil 
by the Court of appeal,” 


i time is 


(1) LLR., 7 Mad., 434, 
* Civil Miscellaneous. Appeals Nos. 1 (o 4, 8 and 13 of 1901, against the order 


PLOW Moore, District Judge of Bellary, on Misccllancous Petitions Nos, 139; 
100, 181, 150,190 and 162 of 1900) vospectisoly. 
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Certain applicants, under section 214, for an order agis delinqueni 
directors end officers of a company, appealed to the High Court against the orderof 
a District Judge dismissing thoir potitions, An ar parte application was made by 
them under section 169, for an extension of time during which notice of the 
Apposl might be given, an order for extension was made, and notice was in fact 
given to the respondents within the time so extended, Upon the appeal coming 
on for hearing it was objected that the timo should not have been extended 
without notice to the respondents, and that the oxteusion, if granted, should be 
subject to objection being raised at the hearing: 

Weld, that notico of the application for extension 
but, inasmuch as the odor granting on extension had } do ev parte, the 
respondents were entitled to raiso objection to it at the hearing, Such on 
appeal must, under section 169, be filed within three weeks of the date of the 
order, at the latest, 

Ter Brema Avyaxcas, J.—While refraining from expressing an opinion, 
ou tho point, the termis of section 169 of the Companies Act are probably 
complied with by lodging the memorandum of appeal. 


ArPLICATIONS, under section 214 of the Indian Companies Act, 
against directors and office-bearers, in the Bellary Bank. The 
petitions were dismissed by the District J udge. 

Petitioner No. 2 preferred this appeal. 

Dr. 8. Swaminadhan, for respondents, took tho preliminary 
objection that the appeals should not be heard, as, though the 
appeals themselves had been filed within the three weeks provided 
by section 169 of tho Indian Companies Act, the notices were late, 
as they had not been served on the respondents until after the 
three weeks period had lapsed. Tt was true that an extension of 
time had been granted by the High Court, but the application 
for that extension was made after the three weeks bad expired. 

V. Krishnasami Ayyar, tov respondents, in a similar interest, 
supported the preliminary objection. Ho contended that althongh 
an extension of time may take effect retros tively, (Ramenappa v. 
Tho Official Liquidator, Bella; J-Brueepetta Stock and Loan Ti 'ensaeting 
Conpany(1)), exceptional cireumstances must be shown, and tho 
order should be obtained after notice to the other side, and should 
be granted subject to objection at the hearing of the appeal. He 
cited Zn re Sarawak and Hindustan Banking and Trading Company, 
Limited(2), and submitted that the “notice” required by section 
169 was notice of an appezlalready lodged. That case had been 
decided before the Act had been passed, and the Legislature must 


(1) LL.R., 22 Mad., 201. (2) LER., 4 Cale, 704, 


LaksuaINA- 
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Serr, 


578 THE INDIAN LAW REPORTS. [vor. xxv. 


Iaxsmva- be taken to have approved it. He referred to the corresponding 
RASAYYA ‘ 


Serr Section in the English Companies Act. 
Sk SOR Swaswami Ayyar, for appellants, contended that notice of an 
NRANN, 


Srmr application for extension of time was not necessary, and that tho 
ex pate order which appellants had obtained was good. Ho 
referred to Wall v. Howard(1) and In 1e National Funds Assurance 
Company(2) and the Annual Practice 
The preliminary objection was overruled and the appeal 
heard on the merits. 
Daves, J.— The respondents were served with notice of the 
appeal within the extended time allowed by a Bench of this Court, | 
but the respondents allege that tho time should not have been 
extended without notice to them, or at any rate that they should 
now be permitted to mge their objections to the extension. Iam 
of opinion that no notice was necessary in the first instance, but as 
the order extending the time was passed ew parte, I think the 
respondents are now entitled to object thereto 
Asm my opinion, however, the appeal against the order must, 
under section 169 of the Indian Company's Act, 1882, itself be filed 
within three weeks of the date of the order at tho very latest, it 
makes it practically ampossible to have the notice of the appeal also 
served within that timo Tt follows that the Court could not 
reasonably have refused the extension applied for. The prelimi- 
nary objection is therefore overruled, On the merits, I consider 
the Judge was right in dismissing the application, for the charges 
therein made are too vague, and thore is nothing tangible to go 
upon, Further, there is no distinct averment of any loss. This 
appeal is therefore dismissed with two sets of costs—one for tho 
first respondent and the other for the fifth and sevonth respondents. 
r Bruasnyax Aviawcam, J.—lagree But the point having just 
been raised and argued not fully I ielram from expressing any 
opinion on tho question as to whether the latter part of section 169, 
which prescribes a period of three weel.s from the dato of the order 
complained of for giving notice of the appeal, reduces the ordinary 
period of appeal given by the first part of the section to the making 
of the appeal, viz., 90 days plus the time requisite for obtaining copy 
> Of the order appealed against to a period being the difference 
between the three weeks and the time occupied during those three 
un 


>t abet 


(2) LR, 4 CkD,, 805, 
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'appeal on the respondent after Laxsuximi- 


subject to the proviso that if notice is "Arn 


v 
VENKANNA 
» nor do express any Serm. 


referred to in the latter part of 


the other party of an intended 
appeal, should necessarily be served through the Court, Tho 


Solution of the formor question depends upon the correct inter. 
pretation to be put upon the expression “ notice of the samo,” vo, 
notice of the rehearing or appeal which occurs in the latter part of 
the section, Ifit means notico to the other party of the appeal 
which has been made or filed the appeal of course should have boen 
preferred in sufficiont time before the expiration of the throe woeks 

But if its correct interpretation having regard to the former part 
of the section be “notice of appeal to be made or of the appeal 
if any already made” then the ordinary period of limitation for 
i making the appeal apart from the period of three woeks prescribed 
| by the section for giving notice of the appeal whether the same has 
been filed or is only intended to be filed remains unaffected. I 

also refrain from expressing any opinion as to whether the giving 

notice of appeal within three weeks in the manner m which 

1 notices of appeal are ordinarily given under tho Civil Procedure 

7 Code is not simply the lodging of the memorandum of appeal 

and not the service of the notice of hearing of the appeal on the 

respondent or of giving him notice of the intended appeal 
if this were the correct interpretation of the section, as I am ins 
clined to think that it is, there were reasonable grounds in this case 
for the extension of the three weeks prescribed by the latter part 
of the section, inasmuch as the general impressions supported by 
the assumptions made in Judicial decisions of this High Court and 
of the Calcutta High Court is that the appeal itsclf should be 


made within three weeks aud notice of hearing of appeal also served 


* upon the respondent within the threc weeks unless tho period of 
three weeks be extended by an order of the Court 


Even 
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APPELLATE OIVIL. 


Before Sir Arnold White, Chief Justice, Mr. Justice Benson 
and Mr. Justice Bhashyam Ayyangar. 


DARGAVARAPU SARRAPU (Drrzwpwwr No. 3). APPELLANT, 


1901. 

October " 

17,18. ks 
i RAMPRATAPU anv orurns (Puamrirrs AND Derenvants Nos. 
December AND 3), RESPONDENTS. * 

dd Bale of yorus—Piomersorn nole accepted by reader yor ther value —Sud tor th 
prue of goods ‘2d and delved and not on the notes—Maintainatahty— 
Partneiship—Promirsory uote signed by one cy tuo partners for the price of 

n guod. purchased—Siat by wali ajmmst both patne, Vased onthe oia 
2A cunt act—Lrability of both partners 

, V — ^ Pinatas had sold and dulivered oprum to dufendanis on different occasio 

í 


tahıng a promissuiy note al cach sulo for tho value of the parcel sold. These 
Promissory notes had beon signed hy ouo of iwo partners, they were made pay- 
ablo on demand to plamtiffs or th 


Plaintaifs now sued all tho pariners for the amount due, fiaming the swt as one 


order ond they had mol been negotiated. 


for the price of goods sold and delivered and not basing it on the notes. "Tho 
partner who had not signed the notes contended that tho suit did not lio as 
framed, and ihat it should hive Deon brought on the notes and not for the goods 
sold and dcdiseicd 


Had, that plaintuls were entitled tu suo for the ]n1eo of the goods soll aud 
dolis ed, and that both of the partneis were liable 


Surr for the value of goods suld and delivered. Plaintiffs alloged 
that defendants Nos. 1 and 2 were undivided brothers, and that they 
had traded in opium jointly with an elder brother Vcerahhadrudu. 
since doceasod,—the latter having been managing member trading 
Jointly with his brothers for the benefit of the family. Defendant 
No. 3 was alleged to have becn a partner in tho business. Defend- 
ants had purchased opium from plaintiffs from time to timo from 
15th Time 1896 forward, and plaintiffs said that when a purchase 
was made, a promissory note was always executed by whichever of a 
the defendants happened to bo present, sums being subsequently 
paid on account from time io time. Defendants Nos. 1 and 2 
pleaded that the suit would not lio as framed, inasmuch as promis- 
sory notos had bocu oxecuted foreach parcel of opium which defend- 
ants had purchased. They contouded that plaintiffs should havo 


* Appeal No, 100 of 1900 against tho deere of J, H, Munro, Acting Distiict 
Tnage of Godavari, in Original Snit No, 8 of 18 
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based their suit upon the notes and not upon the sales. They 
denied that Veerabhadrudu had beon managing member of their 
family or that he had traded with them for the benefit of the family, 
and alleged that he was divided from them and had traded sepa- 
rately. They also deniod that they had ever taken opium from 
plaintiffs or exccuted promissory notes for its value, or made pay- 
ments on account of such purchases. Defendant No. 8 denied 
having been a partner with Veerabhadrudu at any timo, and said 
no contract had over been ontored into between bim and plaintiffs. 
He admitted having executed a promissory note on 15th June 1896 
jointly with Veerabhadrudu, in plaintiff's favour, but said that he 
had done so merely to enable Veerabhadrudu to give security to 
plaintiffs, and that the said promissory note had beon duly met 
hy Veerabhadrudu, Plaintiffs had not, he said, delivered opium 
subsequently to 15th June 1896 either to him or to any one else 
at his request or on his responsibility, Ho also set up the dufence 
that inasmuch as a promissory note had been given at cach purchase, 
plaintiffs could only sue on tho notes and not for the value of 
the goods sold and delivered. Of the notes, one filed as exhibit 
C, dated 15th Juno 1896, was signed by both Veerabhadradu 
and third defendant in respect of the price of the Arst supply of 
opium. Other notes, filed as exhibit D series, were executed at lator 
dates by Veerabhadrudu alone, who did not purport to sign on 
behalf of, or as agent for, defendant No. 3, nor was it suggested 
that the name Veerabhadrudu was the name of the partnership, 
Though these notes (exhibits D, D1, D2) bore tho signature 
of Veerabhadrudu alone, they stood in the uames of both 
Veerabhadrudu and defendant No. 9 Jt was admitted that the 
promissory notes had been made and given by the purchasers fur 
the value of opium ; that they were payable to the plaintiffs, tho 
vendors, or their order; and that they had not been negotiated by 
plaintiffs, and had been produced by them in the suit. 

The District Judge held that it had not been proved that 
Veerabhadrudu was divided from defendants Nos. 1 and 2; that the 
business had been carried om by Veerabhadrudu on behalf of the 
family ; that defendant, No. 3 had been a partner of Veerabhadrudu 
and was liable to plaintiffs’ claim ; and that the suit was maintain- 
able as framed. He passed a decroe against all the defendants 
for the amount claimed. 

Defendant No. 3 preferred this appeal. 
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DARGAV ie Seshagiri Ayyar, or appellant, argued. (a) that the opium had 
Pho M been supplied to Veerabhadrudu alono, and that appellant was not } 


a partner with him in the pugghase of opium from the plaintiff, 
and (b) that even if appellant should be held to be a partner, 
plaintiff could not sue for the opium sold and delivered but could 
only sue upon the promissory notos which had been givon to him 
in payment of the price of the opium as anl when it had been 
supplied On the question whether the suit was maintainable as 
framed, he contended that it should have been brought on the 
promissory notes, even though they had not been nogotiated. He 
referred to section 50 of the Contract Act Tho notes had been 
given in consideration of the opium and for no other consideration. 
He cited Oanitg2 v Alenby(V) whore tho taking of notes as money 
for the price of goo ls was hold to bo a payment, and tho debt was 
held to be discharged; also to Peacock v Russell(2) where it was 
held that default in presontation of a bill taken as collateral 
security for a debt provents the creditor from afterwards suing his 
debtor either on the bill or on the original consideration ; also to 
Lindley on ‘ Partnership,’ pages 180 and 187, and Leake on 
‘Contract,’ page 708 


v 
RAXPRATAPU. 


K. Ramachandra Atyai, for respondents, 

[On questions of fact their Lordships concurred in the findings 
of the District Judge that defendant No 3 was a partner with 
Vecrabhadrudu, and that plaintiff had sold the opium to both 
jointly. ‘The judgment thon proceeded as follows ] 

Juvaxesr— . . . . The second contention raised on 
behalt of the appellant that the plaintiff cannot sue for the balance 
of the prico of opium sold and delivered between the 15th June 
1896 and 12th September 1896, and thet his cause of action, if 
any, is only upon the promissory notes which he obtained for the 
value of the opium, is clearly untenable upon the admitted facts, 
viz., that the promissory notes were made and given, for the value 
of opium, by the vendees themselves, payable on demand to the 
plaintiff—the vendor or order—and the notes have not been nego- 
tiated by tho plaintiff and have been produced by him in the suit. 
When a bill or note is given for the price of goods sold and 
delivered, the presumption is that it is only a conditional payment 
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with a recourse to the original debt (Goldshede v. Cottrell(1), 
Maillard v. Argyl(2), and Bottomley v Wuttali(3)). So far as 
exhibit O is concerned, it is a promissory note made and given 
by both Veerabhadrudu and the third defendant in respect of the 
price of the first supply of opium, The sabsequont promissory 
notes D, D1 and D 2 were signed by Veerabhadrudu alone; he 
did not purport to sign on behalf of, or as agent for, the third 
defendant also; and it is not alleged that thenamo Veerabhadrudu 
is the name of the partnership The Promissory notes are all pay- 
ablo on demand to plaintiff or order. Though D, D1 and D2 
purport to be executed by beth, yet as the promise to pay is only 
by Veerabhedrudu, who alone signed them, the third defendant 
canuot be sued upon these promissory notes as such. If two 
partners are indebted on the partnership account and one of them 
alone gives a promissory note for the debt and it is nut alleged or 
shown that the creditor intended to substitute the liabilty of the 
one giving the promissory note for the joint liability of tho two 
(Evans v. Drummond(4) and Reed v. Whete(5)), the partner who 
has not joined in the promissory note will continue liable only 
on the original cause of action and he cannot be sued upon the 
promissory note In respect, therefore,'of the prices of the supplies 
of opium covered by exhibits D, D1 and D2, the third defendant, 
as one of two partners, can be liable only on the original cause of 
action, ze , the price of the opium supplied on those occasions, and 
the promissory notes given therofor by the other partner Veera- 
bhadrudu will in no way affect such liability; and the very fact 
that the promissory notes were intended to be promissory notes 
given by both clearly estublishes that the creditor did not intend 
to substitute the liability of one partner for the joint liability of 
the two. 

So far as exhibit C is concerned—and tho same would hold 
good in respect of D, D1 and D2 also even if the third defendant 
were liable to be sucd thereon—the third defendant as one of the 
two joint-makers of the promissory note is primarily liable, and it 
therefore lies upon him, when resisting a claim for the original debt 
(the price of opium, covered by exhibit C), to allege and prove 


(1) 2M & W., 20. (2) 8 M. & Gu, 40, 
(8) 5 C.B.N.$,194; 28 L.J.O.P, 110. — (4) 4Esp, 89, « 
(8) 5 Esp, 122, 
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Darcava that the note is still running or that the plaintiff has endorsed 
fame it over in favour of a third person and that it is not in his hands 
(Price v. Price(1) and National Savings Bank Association, Ld. v. 
Tranah(2)). It is only- when the debtor is but secondarily liable as 
drawer or endorser that the delivery of the bill or note is sufficient 
prima facie answer to the claim founded upon the original cause of 
action and that it lies upon the creditor to account for the non- 
payment of the bill or note in a way to revive the liability of the 
debtor; for, as holder of the bill or note, he is bound to take all 
steps necessary to obtain payment and to preserve the rights of his 
debtor upon it, i.e., such steps as due presentment for payment, 
and notice of dishonour, in default of which (where it is necessary) 
the debtor is discharged not only from his liability upon the 
bill or note, but also from the original debt (per curo Price v. 
Price(3), Bridges v. Berry(4). Soward v. Palmer(5), and Plimley v. 
Westley(6)). 

The case of Camidge v. Allenby(7) and Peacock v. Russell(8) 
cited on behalf of the appellant fall under the latter class of cases 
| above and are entirely inapplicable to the present case. In the 
former case the vendor of goods, who accepted from the purchaser 
in payment of the price certain promissory notes payable to bearer 
on demand, made and issued by a bank, was guilty of laches in 
| not circulating the same or presenting them to the banker (who 
became insolvent) for payment, and it was held that the vendor 
had thereby made the notes his own and consequently that they 
operated as a satisfaction of the debt. In the latter ease, the 
creditor took a bill of exchange from his debtor as collateral 
sécurity for the payment of his debt, and when the time for pay- 
ment came the bill was not paid by the acceptor, but the creditor 
nevertheless gave no notice of dishonour and the bill consequently 
became worthless, and it was held that he could not afterwards sue 
his debtor either on the bill or on the original consideration. 

The appeal therefore fails and is dismissed with costs, 


T7. 
RaxPRATAPU, 


(1) 16 M. & W.P., 232, at p. 241. (2) LR., 2 O.P., 656. 
(8) 16 M. & W., 232, at p. 241. (4) 3 Taunt, 130. 


(5) 8 Taunt, 277. à (8) 2 Bing. N.O., 249. 
()6 .& C373; 30 R.R., 358, (8) 82 L.J. (n-s) C.P., 266, 
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APPELLATE CIVIL, 


Before Mr. Justice Benson and Ur. Justice Bhashyam Ayyangar, 


SUBRARAYA TAWKER (PLAINTIFF); APPELLANT, 
v. 


RAJARAM TAWKED AND oruzus (DEFenDants Nos, 2,8, 1 AND 
4 TO 14), RESPONDEN S:* 


Hindu Law—Dicision of family property—Agreement that share of one membar in 
income of village should be paid him by managing menber—Sub«queut. claim 
for partition, 


By an agreement entered into by the members of a family, of whom plaintift 
was one, the parties became completely divided in interest in respect of all 
thelr property, but so far asa certain village was concerned, it wass ereed that 
plaintiff shoald receive one-fourth of the net income (on account of his fourth 
share in the village) from the eldest; mombor of the family, who was to manage 
it. laintiff now sued for partition by metes and bounds of his one-fourth share 
in this village: 

Held, thas the agreement was no bar to the suit, 


Burr for partition. Plaintiff and defendants were the descendants 
of K deceased. In 1884, the parties effected a division of all the 
family property, entering into an agreement (filed as exhibit A) 
with defendants, which provided as follows :--That with regard 
toa certain village, plaintiff should receive one-fourth share of 
the profits (ou account of his share of the village) from the 
managing member of the fumily; and that with regard to the 
family house, if plaintiff should not wish to live in it, he should 
receive Rs, 500 in lion of his right of joint oconpution, Plaintitt 
now contended that this agreement was not binding on the 
co-parceners (being in restraint of their right to demand partition), 
and he claimed that inasmuch as alienations had been made of 
the shares of somo of tho members, he was entitled to demand 
partition, which he accordingly did. The principal point of 
defence was that the plaintiff was deharred by tho terms of the 
agreement from claiming partition of the lands or house: and 
that if he did not wish to reside in the family house, he was 
entitled only to claim the Rs, 500, agreed upon, and not partition. 


* Second Appeal No. 339 of 1900 against the decree of H. G. Joseph: District 
Judge of Trichinopuly, in Appeal Suit No. 285 of 1898, reversing tho decree 
of T, A, Krishnasami Ayyar, District Mansi of Trichinopoly, in Original Suit 
No, 210 of 1897. 
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i Suni arasa The Munsif held that with regard to the lands exlubit A was 
i inu not bindmg, as the ahenoes would he entitled to enforce partition, 
Rina and if they did so, the arrangement arrived at m exhibit A would 
become impossible Wath regard to the house he held that oxhibit. 

A was binding and that plaintiff could only claint the Rs. 500 

He decreed in plaintiff's favour fo: possession of his one-fouith 

share m the lands, aud dismissed his claim for partition of the house, 

The Dishiet Judge, on appeal, sud -— The only ground on 

which the Munsif's finding 1s attempted to bo supported us that 

exbibit A 1s invalidated in the caso of the lants beeqwse the 
anangement wluch ıt evidences with regard to them has become 
impossible There is nothing to show any impossibility cithe 

with regard to (he one item or the other. Tho law as ai present 
established would seem to be that there ıs no decision that an 
agreement agamst partition should not be valid as against the 

partcs malang it, It is an agreement entered into In certain 

men m enjoyment of jomi property to restiun wmv mdividual 


from exereismg his 1ght to separate enjoyment and the consider- 
ation for it would naturally he the common welfare And I can 2 
see uo nasom why such an agreement should he void m essence, A 
a vorlable at the dnectiou of one of the parties.’ Ho referred 
to Mayne’s * Hinda Law,’ ith edition, section 445, and held that 
plaintiff was not entitled to avoid the agicemont (oxlubit A) 
with regard either to thí land or the house He allowed the 
appeal and dismissed the suit. 
Plaintiff preferred this second appeal 
O Sankara Nan, P. 8. Siraswany Ayyar ond R KG ima Ayya 
i {or appellant 
D T Balaliishna Bhat foy fast and second respondents 
Jupamenr —Woe ae unable to amec with tho decision of tho 
District Judge 
Under exhibit A the members of tho family became completely * 
divided m interest m respect of all thew property, but so far as tho 
village now ın question is concerned it was agreed that the plan- 
tif was to receive one-fourth of the not moomo (on account of his 
one-fourth share of the village) from the oldest member of the 
| family who was to manage the village 
/ Buch an agreement cannot bar the plaintiff's right to sue for 
aby metes and bounds of his one-fourth share of, thi 
of the four tenants in common. , ! g 


, 


pj 
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As regards the house, the plaintiff agreed to receive Rs 500 SvisasavA 
an heu of his share in the event of his refusing to live u the house. Dii 


"n o, 
Ie is not entitled to a partition of 1t af the co-shmers are willing TAE 
to pay him tho Rs 500 


We thoiefore set asulo the deciee of the lona Appellate 
Comt, and modify the deaee of the District Munsif by dneeGng 
that the plaintiff do recove: one-fourth share of the house unless 
the co-shaier, oi any of them deposit m Court for payment to the 
plamtiff Rs, 500 within tuce months fiom this date. In other 
respects we restoro the decree of the Distuct Mungf. 

Plaintiff must have his costs in this and in the los cr Appellato 
Comt. 


APPELLATE CIVIL. 


Before Mi, Jusiice Benson and Mr Justice Bhashyam Ayyangar. 


THE ZAMINDAR OF VIZIANAGRAM (Di1ENDANL), 1901 
Arm ram, Novem 13 
M Ee 
BÉHARA SUTY ANARAYANA. PATRUIU (Pr riti), 
RESPONDENT * 
Limsohtos dide VE (f 1577, £07. ID ait te Prel ti 0 etma dug 
segeterel—Leaee oj taluje —ka lue by levee pull à porsession— 


leecuttiy contia ty delwer suci pes seu es H nitne of the property 
ad nits—Me e eve won of Louse of & "ages not a del. e | e] posses vn 


By ^ registered document dried 11th November 1994, deienós t leased 
emtain villages £o pluntift for a term of seven vons and eight months On 
bth December 1803, plamtall applied ro be pii anto pessoss: nol the villages 
Dat never obtained possession On 11th Nevembar 1999 plunisft Inonght this 
sut for possession wd in the alternative for the dam ies which be hid sustained 
by the fulme on the put of decida tiò qnt hima to posession On the plea 


of limitation b ng cet np 

Tild that the claim for dana cs was wt bured, xt hung governed by artiele 
| 116 of schedule TI to the Fmuratin Vt Both m tho cise of a sale and of a 
Tease, the regi tei a mstiumont hy which sich sale or leise 1s effected nob only 
opmates is a grant, bnt m the absence c( a contat (o the centiery is also 


* Appaal No 172 of 1900 against the deuce of MW D Boll, Distriot Judge of 
; Yidagapaiam, in Original Sait N» 20 of 1899 va 
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construed and operates as an executory contract to deliver to the vendeo or 
lessee euch possession of the property as its nature permits; and the breach 
of such an obligation is a breach of a contract in writing registered within the 
meaning of the article referred to. 

It was also contended by the defendant that inasmuch as the ryots were in 
actual  cenpation of the villages which formed the subject matter of the lease, 
the defendant had, in fact, by the mere execution and delivery of the lease, given 
plaintiff such possession &s the subject matter of the lease permitted and that 
plaintiff could kave collected the rents without any further act on the part of the 
defendant: 


Held, that possession had uot been given. 


Surr to recover possession of certain villages and for damages, and, 
in the alternative, for damages in lieu of possession. The follow- 
ing statement ot facts is taken from the judgment of the High 
Court :—* Respondent, as the lessee under the late Maharajah of 
"Vizianagram, the predecessor in title of tke defendant, under a 
registered instrument in writing, dated 11th November 1898, for 
a term of seven years and eight months ending with June 1901, 
brought this suit on the 11th November 1899, alleging that he 
has not been put in possession of the villages let to him and that 
in Febraary 1598 defendant had recovercd possession of the 
villages from the vendor who, on the 23rd October 1893, executed 
a registered sile-deed in favour of the late Maharajah of Vi 
nagram, and praying that he may be put into possession of the 
villages for a term of eight years (meaning apparently seven years 
and eight months) either from the date of tho ploint (11th 
November 1899) or from February 1898. He also claimed 
Rs. 2,000 for damages from February 1898 to the end of J uly 
1899, presumably in the event of the term commencing from 
February 1898 — He also claimed in the alternative that, in the 
event of the Court holding that he cannot recover possession of 
the villages for tle said term, ho may be awarded as damages a 
sum not exceeding Ry 9,000, in addition to the Rs 2,000 already 
referred to. The defendant, while admitting the lease sued upon, 
resisted the suit by alleging that the plaintiff, who was the 
manager of the vendor of the villages in question, instigated the 
vendor to contend that the sale-decd was false and inoperative 
and in collusion with the vendor prevented the vendee, the lessor 
of the plaintiff, from getting possession of the villages and that 
the plaintiff also forfeited the lease by his misconduct, The 
defendant also pleaded that, even if the lease is to be enforced, the 
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plaintiff can be put into Possession only till June 1901 and that 
the claim for damages is unsustainable. The following issues 
were framed :— 

“(1) Whether the lease in favour of plaintiff has become 

inoperative by plaintiff's conduct (collusion aud denial of title) ? 

“ (2) Whether it is forfeited ? 

(8) Whether tho plaintiff sustained any, and, if 80, what 

damages? 

“ (4) If the lease is valid and binding on defendant, whether 

the torn of eight years can now bo enforced ? 

“(5) What relief is plaintiff entitled to ps 

The District Judge passed a decree directing defendant to 
deliver of possession of the villages to plaintiff for eight years 
from February 1898, together with profits for the year 1899--1900, 
and subsequent profits till delivery and Rs. 2,000 as damages, 

Against that decree defendant preferred this appeal. 

C. Sankaran Nayar and T. Rangocharar fov appellant. 

P. R. Sundara Ayyar, O. R. Tj Juruvenkatachariar and y. 
Ramesam for respondent. 

The contentions raised and the material portions of the docu 
ments relied on are given in the judgment. 

Jovement.—[After setting out the above statement of facts 
the judgment continued ;—] On the 28rd April 1900, the District 
Judge passed a decree in favour of the plaintif directing the 
defendant to deliver possession of the villages to the plaintiff for 
eight yoars from February 1898, together with profits for the year 
1899-1900, and subsequent profits till date of delivery besides 
paying Hs. 2,000 on account of damages for the plaintiff having 
been kept out of possession from February 1898 to the date of the 
suit (11th November 1399), 

Against this decree the defendant appeals and the chief conten. 
tions raised in support of the appeal are— 

(1) that the decree for possession for eight years from 
February 1898 is in any event clearly wrong ; 

(2) that it was owing to tho plaintiff's obstruction that the 
lessor (the defondant) was unable to get possession 
from the vondor and put the plaintiff in possession of 
the villages; 

(8) that the plaintiff (respondent) has forfeited the lease by 
reason of his conduct both before and during the 
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prosecution by the defendant of Original Suit No 34 
of 1891 instituted hy tho defendant against the vendor 
for the recovery of tho villages; and 
(t; that the snit is barred by the law of limitation 
"Tho first contention is well founded and we are unable to sce 
on what principle the District Judge converts a lease for a term of 
seven years and eight months ending w ith June 1901 into one tor 
an equal period ending with February 1906. The tact that tho 
lessor obtained possession trom the vendor only in 1598 can be no 
roson lor substituting a new leaso m lieu of tho ono actually 
agieed to between the paitics and given. „Tho finding, therefore, 
of tho District Judge on the lourth issue and the degree as given 
aro manifestls unteuable and the respondents vakil is not able to 
So far as the plaintiffs prayer Jor possession 
is concerned. he can recover possession only lor the unexpired 
portion of the term ending w ith Jano 1901; but as that also has 
expired during the pendency of this appeal —and the execution of 
the dieru has beon stayed until tho disposal of thi; appeal—tho 
roal question to bo determmed in the case 1s whether the altor- 
nalne daim advanced by the plamtiff, om which alone he now 
puneipally relies, is sustamable. 

We agree with the District Judge in his finding on the lirst 
issue that no collusion between the plaintift and tho vendor, such 
as would make the lease inoperative, has been established, nor that 
the plaintiff prevented the vendeo—his lessor—from getting 
possession of the villages. And we also agree with him in his 
finding on tho second issue that no specific denial of the lessor's 
title by the plaintiff has been mado out and that the plaintiff not 

+ having been put into possession, there has been no forfeiture, by 
him, of the lease. We cannot accede to the contention of the 
appellaut’s pleader that having regard to the peculiar terms of the 
lease sucd upon, the legal relation between the plaintiff and the- 
predecessor in title of the defendant should not be regarded asi 
{hat of an ordinary lessor and lessee whoso mutual rights and 
liabilities aro regulated by the principles of law enunciated, among 
others, in scotions 108 and 111 of tho Transfer of Property Act. 
‘Whe transaction is essentially ono of lease and it is not the less so 
gause tho lessee represented that he would be faithful to and 
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stipulated, in viow to ensuring tho punotnal payment of rents to 
the lessor out of tho actual collections, that he would hold his 
cuteherry in the building provided for the Sircar eutcherry in tho 
principal village and securo the collections in a box under a joint 
seal of himsolf aud the lessor’s clerk and also undertook to give 
sub-leases only to solvent persons anil to act as tho leysor’s agent 
in respect of cortain ropairs of tanks, Qe, and in regad to certain 
descriptions of land not included in the lease. receiving a remunera- 
tion of 15 per ccut. ou the income derived from such lands bo 
tar therefore as the lease of tho villages in qnostion is ooncomcd— 
and the suit is ouly m regard to the leaso —tho plaintiff is, in the 
abseuce of any justification on the part ot tho defendant, clearly 
entitled to damages for not having been put into possession of 
the villages comprised in the lease although hy his petition, exhibit 
JIE (/), dated 5th December 1698, he hrought to the notice of the 
late Mabarajah of Vizianagram that his Muktyar Jagannatha 
Raju Pantulu Gau and others were delaying the registration 
of the lease and did not pnt him into possession of tho villages 
leased. but on tho contiary wore issuing orders directing the 15 ota 
and others in iho villages comprised in the lease not to pay to 
anybody the rents due for the current year without the ordors 
of the lessor’s Sizear, and requested the Maharajah, immedautely 
on receipt of the petition, to have the cowle registered, to put him 
in possession of the villages leased to him and to issuo orders not 
to obstruct him in the collection of rents in the different villages 
leased to him. Tt is urged on behalf of the appellant that as the 
plaintiff was only an ijaradar or lessoe under the late Maharajah, 
the ryots being in actual occupation of tho land, the lessor by 
the mere execution and delivery of the lease, did put the plaintiff 
in such possession as the subject-matter was capable of and thal 
without any further act on the part of the lessor, it was open to 
the lessee to collect the rents and recover the same, if necessary, 
by instituting legal proccedings against the ryots. This argument 
may seem plausible, but no more so than in the case of a lease 
of land itself, for even if the lessor does not put the lessee into 
possession of the laud it would be open io tho lessee to recover 
possession of the land by instituting, if necessary, a suit in ejectment 
against the person who wrongfully withholds possession from the. 
lessee, The subject-matter of the lease was capable of delivery 
in a manner analogous to the mode indicated by sections 264 and 


Tas 
ZAaNINDAR 
or Vizra- 
NAGRAM 
T. 
BLHARA 
Surya- 
NARAYANA 
PATRULU. 


Tr 

ZAMINDAR 
oF VIZIA- 

NAGRAM 

REHARA 

SURYA- 
NARAYANA 
PaTRULU. 


592 THE INDIAN LAW REPORTS. (VOL, XXV. 


819 of the Code of Civil Procedure. According to the common 
law of the land wich special y prevails in Zammdaris and similar 
estates, the delivery of possession, when the owner transfers the 
estate or a portion therouf, by sale, giit, lease or otherwise, is by 
the issue ot orders or notices to the kurnams and other village 
officers whose duty it is to collect rents from the persons in occupa- 
tion of the land and also, though not invariably, by a general 
proclamation addressed to the ryots and other persous in occupation 
of the land, giving intimation of the transfer ım question and 
requiring them to attorn and pay routs to the trausferee. It is 
really this customary law that is embodied in sections 264 and 
319, Civil Procedure Code, and adapted for the delivery, by 
Court, to the deoree-holier or purchaser in exccution of a decree, 
of all descriptions of immoveable property in the occupancy of a 
tenant or other person entitled to occupy the same and not bound 
by the decree to relinquish such occupancy. Admittedly no such 
Potices or or lers were issued to the village officers or ryots of all 
orany of the villages in question by the late Mabarajah or his 
officials, 

It is next urged that tho plaintiff himself in conjunction with 
the vendor, whose maniger he was, prevonted the lessor from 
obtaining possession of the villages from his vendor. The argu- 
ment on this part of the case procceled tacitly on the footing that 
the lease was not ouo independent of the sale transaction, and 
that the vendor himself was really the lessee under the vendee, 
the plaintiff heing mer ly the nominal lessee. If that were really 
80 the argument would have been conclusive. The plaintiff, 
however, brought the suit as the real lessee aud paragraph 8 of the 
written statement expressly treats the plaintiff as the person who 
applied for tho lease and to whom the lease was givon and intended 
to be given; and it is nowhere suggosted, either in the written 
statement or even in the examination of the witnesses, that the 
plaintiff was only a benami lessee; and the issues proceed on the 
express footing that the plaintiff himself was the lessee. If he was 
tho real lessee it would prima Jocw be certainly detrimental to hig 
interests that he should prevent his lessor fiom getting possession 
of the villages from his vondor and the onus lies very heavily on 

„the defendant to establish that he really did do so and to suggest 
Some motive for his doing so. The sale took place on the <8rd 
October 1893 and the lease was granted to the plaintiff almost 
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immediately thereafter on the 11th November following, If the 
lessee was taking steps to prevent tho Zamindari officials from 
collecting the rents, in order that he might obtain possession and 
collect 1ents as lessee, the lessor cannot complain that he was 
prevented from obtaining possesion from his vendor and that by 
reason of such conduct on the part of the plaintiff he was unable to 
deliver possession of the villages to him. It will not be enough 
for the defendant simply to show that the plaintiff tried to obtain 
Possession. He must show that he actually assisted the vendor 
and in collusion with him prevented the late Maharajah of Vizia- 
nagram from getting possession and did so in order that 
possession might be retained by the vendorhimself. The evidence 
on behalf of the defendant, such as it is, falls far short of this and 
is indeed very meagro. 

[Their Lordships then dealt at length with the evidence. ] 

The plaintiff examined certain witnesses to show that the 
plaintiff did not prevent tho late Maharajah from taking possession 
of the villages and some of them say that the plaintiff assisted the 
Maharajab’s officials in taking possession and asked the tenants to 
execute muchilikas in favour of the Maharajah, but that it was the 
vendor who obstructed possession being takon. It is unnecessary 
to consider the evidence on behalf of the plaintiff on this point, as 
the defendant, on whom the onus lies, has entirely failed to estab- 
lish, by any credible evidence, that the plaintiff, in collusion with 
the vendor, prevented his lessor—the vendee—from taking possession. 
of the lands bought by the latter or that he wrongfully induced 
the vendor not to deliver possession of the villages sold by him. 

Tho third contention that the lease has been fortcited and that 
the plaintiff is not entitled to any damages is equally untenable. 
If the lessor was in default in not delivering possession of the 
property let to the lesseo, it is difficult to seo what is the condition 
in the lease which the plaintiff has violated. The lease provides 
that in default of the lessee paymg the different ins:alments of 
rent on the due date, the lessor may re-enter and either continue 
the lease in favour of the lessee or give a lease of the villages to 
others. The lease after imposing certain other conditions upon the 
lessee, every one of which presupposes that the lessee has obtained 
possession, provides as follows :—‘ If it should come to your 
notice and if it is proved positively that I have violated any of the 
aforesaid conditions or that I have proved faithless to Sircar and 
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acted contiary totheir interest and authority, the Sircar may lease 
out the taluk to others as it pleases without having anything to 
do with the conditions hereinbefore set forth " The appellant's 
pleader argues that the plaintiff deposed agaist the interest of tho 
defendant, in Original Svit No. 34 of 1894, that his evideace was 
disholioved and that therefore 1t must bo taken that he has proved 
faithless to the defendant and acted contrary to his interest and 
authority. ‘That was a suit brought by the defendant against tho 
vendor. In that caso, tho vendor—the defendant therem—aaised 
various pleas in auswer to the swt, among others, that tho sale- 
deed was really intended to operate only as a morlyage-decd and 
that the vendeo dil not pav the full amount of the consideration 
for the transaction 


The vendor s minor sons also, who wore joined 
in the suit, raised special pleas in resisting it — Eventually the 
snit was decided against the vendor aud in favow of tho plaintist 
m that sut—the defendant herein The condition m the lease that 
the plaintiil should be faithtul to his lessor and not act conlaay to 
his intorest or authority, can bo construed as having referenco ouly 
to their relation a 
the Iease. 


a> lessor and lessee of the villages comprised in 
The lessor not having done all that was in his powcr to 
doliver possession to the lessee, plaintiff cannot he charged with 
having acted contiary to the interest ot his lessor in the mattor ot 
the Icaso, bx deposing in favour of tho vendor, whether talsoly or 
truly, as a witness in Original Suit No 84 of 1894 His deposi- 
tion in that suit has been marked as oxhibit Il herein and he . 
thero distinctly stated as follows. —* P'aintifi's [lessor’s] mon 
prevented me from getting possession ; plaintiff sent notices to the 
ryote not to pay rent either to first defendant [vendor] or to mo; 
first defendant also issued notices not to pay either io plaintiff or 
to me. Thereupon I sent registered letters to the plaintiff saying 
that I had not been put in possession and that unless he put mo 
in possession, he would be liable for any losses T sustained thereby. 
No reply was sent I did not try to collect rents on 
«bohalf of first defondaut; I tried to collect rents on my own 
behalf. I don’t know if my brother tries to collect any ront on 
Behalf of tho first defendant About three months after tho salo- 
deed, first defendant told me not to collect ronts as renter. The 
, plaintif collected the rents of some villages in Octobor 1893, first 
ant also collected the ronts of some villages.” Event the 
done all that he ought to have done to put the plaintiff 
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into possession, it has not been shown how the deposition of the Tan 

lattor in Original Suit No 34 of 1894 would subject him tu a Sisal 
forfeiture of the lease merely because hus evidence was advciso to Aenax 
the contentions raised in that suit by lis lessor, Even assuming finaxa 
for the sako of argumont that tho planti iuum da forfeituio of SUEY 
the loasc, either because he bioko an express condition providing Cann. 
that on breach thereof the lessor may re-enter or the lease shall 
become void or hecanse he renounced his character as lessee by 
setting up a title in a third person, there 1s nothing to show thal 
the lessor did any act showing his intention to determine the lease 
From the very commencement aul before any fortritme could 
possibly have been incurred by the lessee, the lessor completely 
ignored the leaso — Aiter recovering possession of the villages fom. 
the vendor iu 1898, the defendant issued a notice to the plaintiff 
(cxlubit D, dated 14th Febramy 1898) informing him thai tho 


Joase undor which ho was claiming to got muchilikas fiom the ry ot 


ceased trom the date that the estate was taken under management 
by the Government and warning him from fwther interference 
with the samasthanam and itsryots —"Ühis notice clearly shows 
that thoro was no forfeiture of a loasc and that the same was not 
determined hy reason of any such forfatwe The plaintiff, thcve- 
fore, is clearly entitled to damages on the alternative case sil up 
by him in the plaint He mav elect to claim oithei profits ot 
immoveahlo property to which he was entitlol but which havo 
been wrongfully received by the defendant or damages sor breach 
of tho obligation to put him in posscssion of tho villages, subject 
of course to the law of limitation applicable to each. 

Tho defendant obtained possession from tho vendor only in 
February 1808 and tho plainti#f can claim mesno profits against 
the defendant ouly from that date, until ihe expiration of the 
term of the lease in June 1901. The defendant no doubt obtained 
a decree, in ejootment, against the vendor, in Original Suit 
No. 34 of 1894, with mesne profits prior to February 1898 and 
if he did realize the mesno profits awarded, from the vendor who 
was wrongfully receiving the profits of the land, subsequent tọ 
the sale by him and to the lease by the vendeo iu favour of the 
plaintiff, the plamtiff may possibly be entitled to reco ror the same 
from the defendant. But it does not appear that the defendant 
did recover the mosne profits awarded to him in tho decree in 
Original Suit No. 34 of 1894 or any portion thereof and the 
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appellant’s pleader states that the same has not been realized and 
there is no likelihood either uf its being realized. However this 
may be, in any event, under article 109 of the second schedule 
tothe Limitation Act, the plaintiff cannot claim mesne profits 


xazarana for any period prior to 11th November 1896 and the respondent’s 


vakil, therefore, prefers that damages should be assessed on the 
footing of the lessor’s breach of obligation to put the plaintiff into 
possession either on the llth November 1893, when the lease was 
completed, or on the 5th December 1893 [the date of exhibit III 
(d)] when plaintiff requested to be put in possession, It is, 
however, contended on behalf of the appellant that the claim for 
damages on this footing is barred by the law of limitation and 
that article 116 of the Limitation Act prescribing a period of 
six years is inapplicable to the case and that the period of 
limitation applicable is only three years, though it is not specified 
under what article of the Limitation Act. In onr opinion, the 
case is governed by article 116 and it is immaterial whether the 
period of six years is to be reckoned trom the lith November or 
the 5th December 1893, inasmuch as the suit was instituted on 
the 11th November 1809. The lease is in writing registered and 
the plaintiff's claim for damages is, within the meaning of article 
116, one for compensation for the breach of a contract in writing 
registered. In Coe v. Olay(1), the defendant had agreed to let the 
plaintiff certain premises per verba de praesent: and the action was 
brought for the recovery of damages for not letting the plaintiff 
into possession, which, a Preceding occupier having wrongfully 
refused to quit, the defendant was anable to effect. It was con- 
tended on behalf of the defendant that the plaintiff had shown 
no breach, in that, the agreement amounting to an actual domise 
of the premisos, the plaintiff had an interest upon which he 
might have brought an ejectment, and it was no default in the 


defendant, it a person not claiming under him committed a wrong 


for which the plaintiff had a distinct remedy by ejectment, This 
plea was overruled and it was hel 


dthat he who lets agrees to give 
Possession and not merely to givea chance of alawsut. This deci- 


sion was followed in Jinks v. Eduards(2) on the ground that the 
instrument in that cose operated, as in Coe v, Clay(1), as a lease 


and not a mere agreement to give a lease. We may also refer 
lt aay 


(2) 11 Exch, 75, 
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to Drury v. Macnamara(1) which was distinguished from Coe v. 
Clay(2), on the ground that the instrument relied on in the ease did 
not operate as a lease, but was merely an executory agreement. 
Section 108 (4) of the Transfer of Property Act simply lays down the 
law as it oxisted prior thereto in accordance with the above decisions. 

Both in the case of a sale and of a lease, the registered instru- 
ment by which such sile or lease is effected not only operates 
as a grant but in the absence of a contract to the contrary. is also 
construed and operates as an executory contract to deliver to 
the vendee or lessee such possession of the property as its nature 
admits and the breach of such obligation is a breach of a contrast 
in writing registered, within the meaning of article 116 of the 
Limitation Act. The present case is stronger as to the application 
of article 116 than Krishnan Nambiyar v. Kannan(3) which is relied 
upon by the respondent’s pleader, The appellant’s pleadcr relies 
upon Vaasan v. Ponnaryya(4) and Avuthalay Davumma(5) and 
draws particular attention to section 55 (5° (b) of the Transfer of 
Property Act in connection with the latter case. The first of the 
two cases cited on behalf of the appellant has no bearing upon the 
question under consideration. In the second, it was held that 
article 116 wasinapplicable to a personal claim agoinst the vendee 
for payment of the purchase money, whon it was sought to apply 
that article by reason of the registered sale-deed having acknow- 
ledged receipt of the payment of purchase-money, and tho claim 
for purchase money was made not under the document evidencing 
the sale-deed but in spite of it. Referring to the case of Kronan 
Nambiyar v. Kannan(3)—now cited on behalf of the respondent — 
the learned Judges observed as follows : —“ The obligation on the 
part of the buyer to pay the purchase money is different from 
the obligation arising under a covenant for title, such as was in 
question in the case cited (Krishnan Nambiyar v. Kannan(8)). 
The obligation to pay arises from the contract between vendor 
and purchaser, whereas the covenant for title is implied or ex- 
pressed in the conveyance” Ina recent judgment of this Court 
(Seshachella Natcter v. Varadacharer(6)) the decision in Avu- 
thala v. Daywnma(S) was considered and followed. [t was 
there explained that a recital in a sale-deed that tho c sideration 
had been paid to and received by the vendor cannot be construed 


(1) 5E. & B., 612, 25, LI Q B. 5. (2) 5 Bing, 440. 
(8) LLR, 21 Mad., 8. (4) LLB, 22 Mod,, 14. 
(5) LLR., 24 Mad., 233. (6) LL &, 25 Mad., 55, 
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as a contract to pay the consideration money ; but that if the oral 
agiecment or contract of sale which preceded the actual sale had 
also been ieduecd to writing, as is voy often (ho case, in the 
registered deed of sale itself, the case might be different and article 
116 might apply. The appellant’ pleader argues that the decision 
jn Acuthala v Daywnma (1) governs this case because 1t was there 
held that mticle 116 did not apply to a suit for the recovery of 
purchase moncy notwithstanding that 16 19 provided in section 
55 (5) (b) of the Transfer of Property Act that the buyer 1s bound 
to pay o tender at the time anl place of completing the sale, the 
pinchase money to tlie seller or such person as ho directs The 
anane: to this argument 15 furnished hy section 35 (1) (d) of the 
"Transfer of Property Act which provides that, 1 the absence of a 
contract to the contrary , the seller is bound to exeeute the conveyance 
only on payment or tender of the amount due in respect of the 
price Though the par ment of the purchase money hag to he made 
at the time of completing the sale and in that sense the payment 
and the sale talo place simultaneously, yet the payment immei- 
ately precedes the cxeention of the convey ance, whercas in tho case 
of delivery of the property «old or leased to the vendee or lessee as 
the ease may be, such delivery, m the absence of a contract to the 
contrary, has ouly £o follow the completion of the sale o1 lease and 
uot procede the same 
Tn our opinion, therefore, the clam for damages for breach of 
tho obligation to put plamtiff im possossion of the villages is not 
barred by the law of limitation, and the only question which 
remains to ho considered is the amount of damages to be awarded 
"The measure of damages 1s the amount of profits with interest 
thereon at 6 per cent por annum which would have accrued to the 
plamtiff if he had been pat m possession of the villages and was 
in enjoyment of the samo during the torm of the lease 
As the parties do not agros as to the amount of damages 
to be thns assessed, tho Distuct Judge will try ihe following 
resue on the evidenco already on record and such further evidence 
De adducod on both sides and submit lus finding within 


(1) LIR., 24 Mady 993, 
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APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Juste Bhashyam Ayyangar, j 


SIVA PANDA (DEFIND\M), ATPHLLANT, 1901. 
Docemher 10, - 
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TUJUSTI PANDA (Prinioxzp axd Pramverei), Resrowpnvt * 


Cont ution as Ectireen pid nent d Utois—D ei e a canst tuo Cefendants J avtly 
= Satesfaction by on clo s—Pumi face rae made Ty poludux cf 


judgment and cerbi cej te feel um Tomt fortef ascis 


Where the amount cf  dceicc uas been recovered fiom ono cf ino jud ;ncal- 
dul tors agant whom at was jomtly passed and he sues the other judgment-dehtor 
for contibuaon i p nmi farie case is mad Tr the production ef the jndgmest 
and the catiheate of sinsfichon ‘That judgment 18 conclusive ay hetween the j 
qudgmeni-debtors m the sm se that at wall nob be opea to eather of than io em ter | | 
thu rhe former surt should have boon dismissed or that one of the prrtics should 
not hue benaf held ible to the decice-helder therein, o1 that ho amount 
Acerecd Was excessive or based on princaples enoneous on the Paer of the 
But at will bo open io the paty from whom contnbuhon 18 sough! without 


ndemait i 


impngmnig the propuciy of the judgment £o plerd and «st iblish that is hetn ern 


the jomt debtors the plarniff 1s solch lik fo Me debt o that the defendant 7 | 
1 not eqn ily Mable with tie phintuf’ oi Hit the swi is not mimtan dle y 

rcaaon ct the fict that the plant and the delendant uo jomt tortefewsers m i 
C sense in u loch, on publie grounds, ihe night to clina contubution is nested | 


And (hongh ib miy have Loc nicbih h Idan tho fume sut thit both 
judment dcbtois wore jointly lable ici ihe mesno piohts of lant lor thie 
ves, it will sill be open io the defend mt an the sut for eontubiri n ro show 
that the plamhB alone enjoyed those yoflis ud m flat ense the plentit yall 


mot be entitled to contnbaiion 
Whethe: the prmaiple lad dw n n M rra) ) y Vien (S TR. 180) hold 


bo followed ın India. — Quei 


Cram for contribution Plaintiff and defendant were sued im 
Original Suit No 156 of 1899 on the file of the District Munsif's 
Court at Aska, and a dooec was passed against them jointly 
directing thom to deliver over cortam lard to the plaintyff in that 
suit and io pay bim Rs 43-15-10 on account of profits and Rs. 
81-8-6 as costs The sum of Rs 82-6-4 was recovered from tho 
present plaintiff m execution of that doeroc, and plamtift now 
brought this suit for contisbution, contending that defendant was 


* Appeal under ariiele 15 of tho Letters Tiient agamst the judgment and 
^  müerof Mi. Tustice Davis, dated the 18th July 1901, in Cim] Revision Petition 
No, 88 of 1901 preferred from tho docree of K. Ramabngn Sastri, Dishmod? 
Mansi of Aska, in Small Cause Smt No 386. of 1900, . BUR Aa WE 
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liable to repay him one-half of the aforesaid amount, namely, 
Rs. 41-3-2. The defendant, in his written statement, pleaded 
that he had remained ez parte in Original Suit No. 156 of 1899; 
that plaintiff had set up a false statement in that suit; that the 
question at issue was referred to panchayatdars before whom 
defendant made a statement that he had no concern in tke suit; 
that at plaintifi’s request the Court had in Origin i] Suit No 156 
of 1899 decreed agreeably to an oath which was taken hy one of the 
plaintiffs therein; and thatthe mesne profits decreed in that suit 
related to faslis 1306, 1307 and 1308, which were received and enjoyed. 
by plaintiff alone The only issues framed were whether the suit 
luy on the small cause side of the Court (the Munsif holding that it 
did) and whether defendant was bound to contribite This issue 
the Munsif decided in favour of defendant. He said: “ Defendant 
is not bound to contribute He was the first detendant in Original 
Suit No 156 of 1499; he left that case cæ parte. ‘hat case was 
decided by the first plaintiff’sspecial oath. The pleas raised in the 
original suit show that the present dcfeudant had no incerest in 
that case, ‘I he foundation of the action thus fails.” He dismissed 
the suit, but without costs 

Plaintiff preferred this Civil Revision Petition, which came 
bofore Davies, J , who set aside the District Munsif’s decree and 
passed a decree in plaintiff's favour on the ground that the District 
Munsif was wrong in going behind the decree which made the 
defendant jointly liable with plaintiff He held that plaintiff was 
entitled to the contribution claimed 

Against this judgment defendant preferred this appeal under 
article 15 of the Letters Patent, 

V. Krishnaswami Ayyar for appellant. 

T. R. Venkatarama Sastıı for respondent. 

Jipomuni —In Original Suit No. 156 of 1899 a decree was 
passed jointly against the plaintiff and the defendant in the 
present suit directing them to deliver to the plamtiff in the 
former suit certain lands and to pay Rs 43-15-10 on acconnt of 
the profits of such land and Rs 31-9-6 for costs of the suit. 
The defendant in the preseut suit did not appear and defend the 
former suit. In execution of the sad decree the whole amount 
decreed with costs was recovered from the present plaintiff alone 
and he now sues the defendant for contribution and claims 
payment of Rs, 41-3-2 being one-half of the amount realized from 
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him. The defendant resists the claim on the following grounds :— 
(1) That the decree in Original Suit No. 156 of 1899 was passed 
against him ex parte; (2) that he had no ooncorn in that suit 
and that he appeared and stated so beforo certain Commissioners 
appointed in that suit under the Indian Oaths Act to administer 
a special form of oath to bo taken by the plaintiff therein, by 
which oath the present plaintiff the second defendant therein 
agreed to be bound; (3) that the present plaintiff put forward a 
false contention in that suit; (4) that the decree was passed 
against both the defondants therein in accordance with the oath 
taken by the plaintiff therein; and (5) that the mesne profits 
decreed related to faslis 1906, 1807, 1308, and were received and 
enjoyed by plaintiff alone. 

Upon these pleadings and with reference to the pleadings and. 
judgment in the former suit, the District Munsif held that the 
defendant was nob bound to contribute and dismissed the suit. 
His decision seems to be based on the first, second and fourth 
pleas raised by the defendant as above set forth The above 
decision of the District Munsif was set aside in revision by Davios, 
J. anda decree was passed in favour of the plantit as prayed 
for, on the ground that the District Munsif was wrong in going 
behind the decree which made the defondant jointly hable with 
tho plaintiff, and that being so, the plaintiff was entitled to claim 
contribution from the defendant for the moiety. 

In our opinion the plaintif has made out a prema facie case by 
the production of the judgment in the former suit and of the 
certificate of satisfaction thereof by him alone. It is immaterial 
that, so far as tho presont dofendant is concerned, it was passed 
against him ev parte, and it was not competent to the District 
Munaf to go behind the decree in thet case and hold that the 
foundation of the present action fails because the former suit was 
decided by the special oath of the plaintiff therein and the 
pleadings in that suit show that the present defendant, who did 
not appear and defend that suit, had no interest in that case. 
Whether the judgment in that case was m fact and law right or 
wrong, it has become final and it is not now open to the defendant 
to contend that that suit ought to have been dismissed as against 
him and no decree ought to have been passed holding him 
jointly liable with the plaintiff. In a suit for contribution by 
one joint judgment-debtor against another, the dooreo passed, 
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| Siva Payna agamst them jointly in the former suit ıs conclusive, not only 
} Jusos 98 between them on the one hand and the decree-holder on the 
Panoa other (who is no party to the contribution suit), but also as 
! between the judgment-debtors inter se. It is not conclusive 
i on tbe question of the liability to contribute or the extent ot 
, such liability, but it is conclusive in the sense that it is not 
i open to either party to contend that the former suit ought to have 
| been entirely dismissed or that at any rate he ought not to have 
! been held hable to the decree-holder therein or that the amount 
l decreed was excessive or fixed on principles erroneous on the 
i very face of the judgment, Without impugning the propriety of 
i tho judgment, it will, of course, be open to the party from whom 
{ contribution is sought, to plead and establish that as between 
! the joint-debtors the plaintiff is solely liable to the debt or that 
he is not equally liable with the plaintiff or that both being joint 
tort-feasors in asense in which, on public grounds, the right of 
contribution is negatived, the suit is not maintainable. i 
The fifth plea raised in this case might, 1f established, have 
been a valid defence to this suit. Though, m the former suit, — 
both may have beon rightly held jointly liable to the then 
plaintiff, yet, if as between the plaintiff and defendant herem, — | 
the former alone received or enjoyed the profits for fashs 13065 
n 1307, 1308, which wero decreed in the former suit, the defendant 
cannot be called upon to contribute 
No plea having been raised against the maintiinability of the 
suit on the ground ibat the plaintiff and defendant were joint 
tort-feasors it is unnecessary to consider how far the rule in the 
English case of Merryweather v Nison(1), which Lord Herschell 
in Palmer v. W and P. Steam Shipping Co (2), felt bound to say 
did not appear tohim “to be founded on any principle of justice 
or equity or even of public policy, which justifies its extension 
to the jurisprudence of other countries” should be followed 
in India or to consider the extent to which it has been limited 
in England hy the subsequent cases of Adamson v. Jarvies(8), 


Palmer v. W. and P . Steam Shipping Co.(4) and Burrows v. Rhodes 
and Jameson(5). 


no S 


(2) 8 T.R., 186. (3) L.R., 1894, A.O., 818 at p. 324 
3) 4 Bing., 66. (4) 1894, A.C., 318. — |l 


ust 
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As regards the fifth plea, which, if established might, as already Sra Panna 


observed, be a valid defence to the suit, it is not alleged that any P 
evidence was tendered or rejected. 


PANDA. 
The appeal thereforo fails and 1s dismissed with costs 
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[On appeal from the High Court of Judicatureat Madras, 


Rearstrat 


ron—Doctuncnt collateral to a permanent Lease of immoveable property— 
Porntraton. Act — Aot ITI of 1877, s 17—Transfer of Property Act—Act IV of 
1882. s. 107~ Evidence Act—Act I of 1872, s 92—Raghit of sut by assignee of 


nmeement—Asngament of property to truster—Constrnchon af trust desd 
Claas “now due owing or payable” 


An agreement to pay Re 500 a month to ales 
from him a pormanent lease of portions of bis zamindani, which agreement was 
y come to before, but roduced to writmg after, the execution of the lease, was held 
to be not affected br Section 92 of the Evidence Act, uor to require 1egistration 
either under the Registration. Act, section 17, or tho Transfer of Property Act, 
Sectton 107, whore it was not meonsistent with the lense, 1t provisione formed 
no part of the holding wider thc lease, the pay ment bngained io: was no charge 
on the property, and it was not rent or recoverable as ient, but * mere personal í 
obhgation collateral to tho lease 
Held also, that the lesso's rights under the agreement did not pass under a 
sebiloment subsequently exec uted by hım for the benefis of his son, by which he 
assigned to a trastes his zamindari with ite mesvents, and also “ all the ontstand. 
ing debts, arrears of rent, mesne prohts, 


claims, demands, and sums of money of 
whatsoever description, now duo owing ot payable to the settlor on any account 


whatsoever, and all rights to prosecute any suit or other proceeding existing m 

favour of the settlor at the date of these presents except and always 1 
reserving to tho sottlor all outstanding debts, anears of rent and other claims and 

‘5, demands payable and to become payable to the settlor, and all nights to proseonte 
any sut or other procoed.ngs now existiag, eto” ‘The use in an Indian document 
of the words "now due owing or payable” m defining tho clus transferred 
coupled with the words that follow restricting the transfer of rights of sut in , 
Tespeot of such olaims to those existing at the date of the deed, showed that 


nights of the nature of those in the agreement, accruing as they did after the 


sor in consideration of receiving 


* Prosent.—Lord Davey, Sir Ford North, Sir Andrew Scoble, and Bir Arthur 
Wilson, * 
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Soxx axi date of the trust deed, were not intended to pass under it, and this view was 
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strengthened by the employment of the phrase ' demands payable and to become 
payable” in the exception and reservation which followed. 

Where, therefore, the lessor had, after execution of the trust deed, assigned 
his nights under the agreement : 

eld, that the assignee could maintain a suit upon x to recover the amount 
due. 
APPEAL from a decree (28th August 1900) of the High Court at 
Madras reversing a decree (15th October 1898) of the Subordinate 
Judge of Madura (East) which decreed the appellant's suit. 

One Ramasami Chettiar, since deceased, the father|of the 
present respondents, was about to take a permanent lease from the 
Raja of Ramnad of certain villages in the Ramnad zamindari. 
During the negotiations for the lease it was agreed, between 
Ramasami and the Raja that Ramasami should enter into an agree- 
ment to pay the Raja Rs. 500 a month for 10 years beginning with 
July 1895 with mterest on any overdue instalment at 12 per 
cent. per annum The reason for this arrangement was that the 
Raja had then m contemplation the settlement of his zamindari 
estate on his three minor sons for their benefit, and wished to 
reserve the payment of Rs. 500 a month for his personal and 
exclusive use. 

On 4th July 1895, the Raja executed the proposed lease to 
Ramasami Chettiar, who, on the 5th July 1895, executed a counter- 
part of the lease to the Raja. This lease and counterpart were 
duly registered. 

On 9th July 1895, the oral agreement as to the payment of 
Rs. 500 to tho Raja was put into writing and duly executed, by 
Ramasami Chettiar and delivered to the Raja. This document is 
set out in their Lordships’ judgment It bore an endorsement by 
the Raja, dated 10th July, to the effect that it is “ herewith sent 
to the Huzur Kacheri Treasury for safe custody. This amount 
relates to my own allowance: it does not relate, to the allowance 
payable from the samasthanam.” It was notified as having 
been received in the treasury on 15th July. 

On 12th July 1895, the Raja, whose property was much 
encumbered, executed a duly registered deed, whereby for the pro- 
tection of his sons’ interests he assigned to Rao Bahadur Venkata- 
tangayyar the whole of his zamindari (including the villages 
permanently leased to Ramasami Chettiar), and also land in the 
town of Madura on certain trasts therein specified. i 
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The portions of this deed material to this appeal are seb out Scszaxaxax 


in thew Lordships’ judgment 

On 9th December 1895, the Baja, in consideration of Rs, 30,000, 
assigned his rights under the agreement of 9th July 1895 to 
Ramanadhau Chettiar, the father of the plaintiff, with whom he 
was joint in estate, and due notice of the assignment was given to 
Ramasami Chettiar 

Ramasami having tailed to pay the instalments under the 
agreement as they fell due tho present suit was, on 20th September 
1897, brought by Ramanadhan Chettiar and Subramanian Chettiar 
against Ramasami and his sons, the present respondents, for 
Es. 14,724, the amount of instalments then due with interest. 
The stipulation as to the payment of the sum of Rs. 60,000 
payable in eqnal monthly instalments of Rs. 500 was stated in the 
plaint to be one of the terms of the lense agreed to before the 
execution of the lease along with the other terms of the lease ;and 
it was turther alleged that it was agreed that the said term of the 
lease was not to be embodied in the deed of lease, 

The defendant admitted the execution of the lease and coun- 
terpart of 4th and 5th July, respectively, but denied that any 
agreement was made “at the samo time” to the effect stated in 
the document of 9th July 1895. Amongst other detences he 
pleaded that the alleged agreement of 9th July was invalid for 
want of registration ; that it was void for want of consideration, 
and was inadmissible in evidence; and even if valid and admis- 
sible the plaintiff had no right to sue upon it, as the Raja had, by 
tho deed of 12th July 1805, assigned all his rights in his property 
to Venkatarangayyar, who, as trustee uader that deed, was the 
only person who had a right to sue. 

The Subordinate Judge overruled these grounds of defence 
and gave the plaintiff a decree for the relief prayed for. 

The defendant appealed to the High Court, a Divisional Bench 
of which (SzzPHarp and Davies JJ -) reversed the decree of 
the Subordinate Judge and dismissed the suit. They said :— 

^ In our opinion it is perfectly clear that tho claim, whatever it 
may be, arising under the document, dated the 9th July 1895, did pass 
to the trustee under the trust deed exceuted on the 12th July. The 
general words used in the deed ai: large enough to include such a 
claim, and there is no reason whatever for restricting their operation, 
There is a clsuse by which tho Raja reserves to himself certain 
property, but that clause does not include the present claim. Tt ig 
r 
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Svsraxanray Said that by his note written on the 10th J uly, and kept by the Raja 
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with the docnment of the 9th July, he indicated his intention to keep 
to himself the benefit accruing to him under the document. If that 
was the Rija's intention on the 10th July, all we can say is that he 
failed to give effect to ıt on the 12th July—and it is impossible to 
hold that the f rmal trust deed then executed can be controlled by a 
mere memorandum such as we have here, The second point argued 
on behalf of the appollants 1s that the term expressed ın the document 
sued on is one ot the terms of the lease, and thetit is only upon the 
lease that a suit can bo brought to recover a sum which is in fact a 
part of the rent. In considering tho point we must take ıt that the 
facts nre as stated in the 3rd, 4th and 5th Piragiaphs of the plaint. , 
The case is not one in which by a subsequent arrangement the tenant 
agrees to pry a further sum by way of rent Here the stipulation to 
pay Rs 500 a month is agceel up n as a term of the lease though, for 
some reison, it was not inserted m the instrument of lease. We think 
it amon its to an additional rent though payable in respect of a period 
prior to the dite on which the lease is to take effect The cases of t 
subsequent agreement which hase been cited have therefore no 
relevance. According to the Transfer of Property Act sec ion 107, 
a lease such as was exec ited in the Present cas» must be made by a 
reg stered insti ament, and a loase 1s defined as a. transfer of moveable 
property for a critain time or for per petuity m consideration of a price 
paid cr promised All the terms must necessanly he expressed in the 
registered document, and therefore any term not appearing therein, 
but writton on a sepuato unregistiod paper must be inoperative 
To hold that part of the bargain regarding ient may be put ina 
Separate paper and not registered would deteat the object of the 
Transfer of Property Act, which clearly ıs to havo the whole trans- 
action with all its terms ex pressedin a registered iistrument, 
is no ground for holding that the iust umeat is a sale and not a lease. 

“The plaintiff was in such a position that he was compelled to 
allege that the stipulation was a form of the lease, for he would othe 
wise have been met with the difficulty of absence of consideration 
which is the case raised by the defendants On both points we think 
the appellants suc: eed and therefore we allow the appeal and dismiss id 
the suit with costs thivug iout, ” 

On this appeal; 

Mz. Cohen, K. C., and Mr. 
fénded that the agreement of 9t] 
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the lease being granted to the respondent and was valid and binding Svszaxaxrus 
Onermn 
v. 


bofore it was put into writing, and that it was collateral to the 
lease. The Evidence Act (I of 1872), section 92; tho Transfer of ^ Amoma- 
Property Act (IV of 1882), sections 9, 10b,and 107 ; the Registra- o orur, 
tion Act (III of 1877), section 17; Zendley v. Lacey(1) Morgan v. 
Graffith(2); Martin v. Pyersf(8) ; Palmer v. Johnson(4); and Bank of 

Few Zealand v. Sunpson(5) were xelerred to. They also contended 

that the Raja's clam ım respect of the instalment of Rs. 500 a 

month did not piss to the trustee ot the deed of 12th July 1895, 

but was validly vested m the appellant Tt did not come within 

the words of the first part of clause 5 of the deed, as the instalments 

did not become payable until after the date of the deed; and it 

was reserved to the Raja by the reservation portion of that 

claase, Dadile v. Bond\G); Rogers § Co. v Lambert § Oo. T) and 
Farquharson By others v. King & Co (B) were referred to 

Mr J. D. Mayne, for the respondents, contended that the 
document of 9th July 1895 was invalid as being unregistered, and 
as having been made without considerition ; and that it was in- 

i admismble in evidence under section 92 of the Evidence Act (I of 
1Br2). It required registration under section 107 of tho Transfer 
of Property Act (IV of 1882). lt was also mvalid because all 
the rights purporting to bo assigned by it hal already passed to 
the trostes of the decd of 12th July 1695 They passed to the 
trustee under the words of clause 5 of the trust deed, and did not 
come within the things reserved to the Raja by the latter part of 
that clause. 

Counsel for the appellant were not called on to reply. 

'' On 9th July 1902, the judgment of their Lordships was 
delivered by Sw Anraur Wa sox 

JoupawExT.— l'ho material facts of this caso were not in dispute 
before their Lordships, and they can bo briofly stated. 

The Raja of Remnad was the proprietor of the zumindari of 
the same name. On the 4th July 1895, be executed a reversionary 
lease of portions of his zamindari in favour of Ramasami Chottiar. 
The lease recited that thero were subsisting leases affecting the 
properties demised, some of which would not expire till the fasli 


(1) (1864) 34 LJ., C P, Tatp 9. (2) (1871) LR, 6 Exch , 70. 
(8) (1852) 2 De Gox Mac & Gor., 785 (4) (1884) L-R., 18 Q.B.D., 351, 
# |1(8) (1900) LR., A C, 182 at p. 187. eu 
J, (1885) 34 LJ Q.B, 187; 6B. & S, 285. | (0) [ pelas. s 
41501] 2 KB, 697. DUC. 
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Storvuivzan year 1818, corresponding io A.D 1911 The new lease was 
Onermar 
4 


accordingly made to commence with the fasli year 1319; it was 
eode expressed to be perpetual, the annual ront was fixed, iis recovery, as 
Cm»Tram well as that of road-cess end other charges, was provided for; and 
the rights and obligations of both parties defined, A counterpart 
of the lease was executed;.and both lease and counterpart duly 
registered, 
During the negotiations for ihe lease it was agreed between 
ihe Raja and Ramasami that, in consideration of his obtaining 
the lease, Ramasami should pay iotho Raja a sum of Rs 500 a 
month for a period of ten years from July 1895. 
On the 9th July 1895, the arrangement with regard io the 
payment of Rs. 500 a month was put in writing in ihe form of a 


letter addressed by Ramasami to the Raja in the following 
terms :— 


“ Varthamana Kaduthasi 
“ Sivamayam (God everywhere) 
“To M.R.Ry. Buaskaza S&rHUPATHI Manarazau Avergal 
“ Varthamana Kaduthasi (letter) wntten by A. L. A. R. Ramasami 
Chett: of Devakottah. 

“You have let to me on permanent lease on the 4th day of the 
current month of July, tho villages of Kannangudi Vagaira Division 
for a sum which represents the average income ot ten fashs together 
with one-eighth thereof. As agreed to by mo to pay as considcration 
therefor, I shall pay you at tho iate of five hundred rupees per 
mensem for ten years, that is, for one hundred and twenty months, 
(beginning) irom July current. In default of payment in any one 
month, I shail pay the sum in respect of which default was made with 
interest at 1 per cout. per mensem from the date of default. 

^ (Signed on one anna stamp) 
tt TIIRUVUTHARAKOSAMANGAIL, Ramasaur CRETTI. 
4t 9- 1-95." 

On the 12th July, the letter was sent to the Huzur Treasury 
with a note that “it should be kept in the treasury for safe 
custody ” ; and on tho 15th its receipt was registered. 

On the 12th July 1895, the Raja exccuted a trust deed in 
which he recited that ho was possessed of his zamindari subject to 
subsisting debts charges incumbrances and leases, and that he was 
desirous of making a sottloment for the benefit of his heir apparent 
hha elder minor son. The deed assigned to Venkatarangayyar |, 

‘ dyetrasteg (in paragraph 4) the zamindari with its incidents, (Im. . 
5 he farther easigned “all and inge didi 
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debis arrears of rent mesne Profits claims demands and sums of SUnRAMANAN 
money of whatsoever kind or description now duo owing or rio 
payable to tho settlor on any account whatsoever and all rights to es 
prosecute any smt or other Proceeding cxistimg in favour of the Cusrrrar 
settlor at the date of these Presents aud also all monies hundies 
cheques currency notes or othor seeurnies for money now in the 
Huzur Treasury Office at Ramnad aud in the several Taluk 
Treasuries in the said zamindari and also all securities for such debts 
arrears of rent mesne profits claims demands and sums of money 
as aforesaid or any of them and other documents in respect of the 
Same respectively and also all other documents records correspond- 
ence and other papers now iu the Record Office Huzur and Taluk 
Offices respectively in the sad zamiudari or which have been 
produced bv or on behalf of tho settlor or his agents officers clerks 
or servants in any public Office or Court in connection w ith any suit 
proceeding or matter and which relate in any wise to the said 
properties hereinbefore expressed to be hereby granted conveyed and 
assigned rospectively or any of them and also all firearms and other 
weapons belis and badges now held or used by any peons or other 
servants of the settlor and also all furniture fixtures and other 
articles in the Iluzur and Taluk Offices in the said zamindari and 
all the estate right title and interest claim and demand of him the 
settlor into and upon the same premises respectively hereinbefore 
expressed to be horeby granted conveyed and assigned respectively 
except and always reserving unto the settlor out of the said 
hereditaments and Promises and the grant and assignment hereby 
made all those several Devastanams Chatrams and Kattalais with 
their respective appurtenances situate in the said vamindari and now 
under the superintendence and control of the settlor and the lands 
and endowments of whatsoever description attached thereto respect- 
ively and situate in the said zamindari and all outstanding debts 
arrears of rent and other claims and demands payable and tobecome 
payable to the settlor in respect of the said Devastanams Chatrams 
and Kattalais respectively (otherthan the Dharma Magamai and 
Jari Magamai payable in respect of Devastanams and Charities) and 
reserving also unto tho settlor all rights to prosecute any suit or 
other proceedings now existing in respect of tho same and to or in 
which he is a party or is otherwise intorested and also all moveable 
property in or about the buildings and promises erocled and being 
‘on the ‘said lards and premises firstly secondly thirdly and fourthiy 
described in the said first schedule hereto aud ‘yasorving $ 
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Svprawantay the setilor during his life the right at all times to reside with the 
Omamma mombers of his family in the several palaces and buildings com- 
PRR prised in the said lands and the zamindari and in the said premises 
Cuernaz. described in the said first schedule hereto but without prejudice 
nevertheless to the right of the said Raja Rajeswara Dorai other- 
wise called Muthu Ramalinga Dorai or his heir to reside with the 
members of us family m allor any of the said palaces ‘and 
buildings,” 
The trusts were declared, which meluded the payment ofa — ' 
monthly allowance to the Raja himself : 
No payments having heen made by Ramasami ın respect of his I 
agreement to pay Rs 500 a month, the Rajah on the 9th Decem- «$$ 
ber 1895assigned that agreement for valuo to Ramanadhan Chettiar ; 
ana notice of this assignment was at once given to Ramasami. 
On the 21st September 1897 the present suit was filed in the 
Court of the Subordinate Judge of Madura East by Ramanadhan 
Chettiar, since deceased, and his son Subramanian Chettiar, the 
presont appellant, against Ramasami since deceased, and others 
who now represent him and who ue the respondents. The 
claim was to recover twenty-six monthly mstalments at the 
rate of Rs. 500 a month with interest 
It is only necessary to refer to two grounds of defence. It 
was contended first that the o1iginal agreement for the payment 
of Rs, 500a month was void in law as not being in writing 
registered, and that the plaintiffs weie noù entitled in law to y 
‘ prove tho existence of such oral agreement. It was contended Ww 
secondly that whatever right the Raja might have had under 
the agreement to pay him Rs. 500 a month had been transferred 
by him under the trust deed of the 12th July 1895, and that 
therefore neither Ramanadhan nor his representatives had any 
tight to sue upon the agreement. 

The Subordinate Judge decided in the plaintiff's favour upon 
both points and made a decree in accordanco with the claim of 
the plaint. An appeal was filed in the High Court of Madras, . + 
and that Court reversed the decision of the lower Court and 
; dismissed the suit, holding that both the grounds of defence were 
i fot: in law. 
ith, respect to the first of these quéstions, that going to m 
of the agreement for the payment cf Be, 50D, 


PATET 
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Section 02 of the Evidence Act (I of 1872) enacts that :— srssiwistis 
“ When the terms of any such contrast, grant, or other disposition #2778 
of property, or any matter required by law to be reduced to the Eau 
form of a document, have been proved according to the last section, Cmerms. 
no evidence of any oral agreement or statement shall be admitted, 
as between the parties to any such instrament, or their represent 
atives in interest, for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms.” 

The Registration Act (III of 1877), section 17, includes 
amongst the documents requiring registration, ‘ leases ol ammove- 
able property from year to year, or for any term exceeding one 
year, or resciving a yearly rent? 

The Transfer of Property Act (IV of 1882), section 105, defines 
alease thus :— A lease of immoveable property is a transfor of a 
right to enjoy such propaity, made fora certam time, express or 
implied, orm perpetuity, ın consideration of a price paul or pro- 
mised, or of money, a share of ciops, service or any other thing of 
value, to be rendered periodically or on spomflol cocasions to the 
transferor by the traasferee, who accepts the transfer on such 
terms.” And section 107 says that — A lease of immoveable 
property from yoar to yoar, or for any term exceeding one year, 
or reserving a yearly rent, cen be made only by a registered 
instrument.” 

The agreement for the payment cf Re 500a month for ien 
years from July 1895 is in no way inconsistent with the lease of 
the 4th of that month. Its provisions form no part of the 
terms of the holding under the lease ; their effect will be exhausted 
some years before the lease takes effect The payment bargamed 
for is no charge on the property ; it is not rent nor recoverable as 
rent, but a mero personal obligation collateral to tho lease, Their 
Lordships are of opinion that the agreement is not affected by 
section 92 of the Evidence Act; and that thero is nothing in - 
the Registration Act or in the Transfer of Property Act which ' | 
required that it should be registered as part of tho lease, 

The second question is whether the respondents are right, in 
their contention, that the benefit of Ramasami’s agreement to pay 
Bs. 500 a month to the Raja passed to the trustee under the trust 
deed of the 12th July, and that therefore the subseuient assign- 
ment to Ramanadhan was moffectual, and that the plaintifis! iin 1 
(this suit had no right to sue. The answof ois tfudstion d 

pon the construction to be placed, ago éd rte ee aiki 


dus 
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Sus ww The Rs. 500 a month not being rent, tho right to it could not ý 
Caere pass under the grant of the zamindari with its incidents con- 
ME tained in paragraph 4. But it was contended that the right was 
Cuzzae conveyed by the more general words of paragraph 5, by which the * 
settlor assigned “ the outstanding debts arrears of rent mesne 
profits claims demands and sums of money of whatsoever kind or 
description now due owing or payable to the scttlor on any account ! 
whatsoever and all rights to prosecute any suit or other proceeding 
existing in favour of the settlor at the date of these presents ” 
| | The use in an Indian document of the words * now due owing or 
i | payable” in defining the claims transferred, coupled with the 
in words which follow restricting tho transfer ot rights of suits in 
respect of such claims to those existing at the date of the deed, 
i 4 appear to their Lordships to show that rights of the nature of that 
D. now under consideration, accruing after the date of the decd, 
N were not intended to pass, a view which ıs somowhat strengthened 
| " by the employment of the phraso “demands payable and to 
- become payable ” in the exception and reservation which follows, 
And it appears to thew Lordships that under the agreement 4 
between the Raja and Ramasami all the instalments now sued ` 
Tor accrued due after the date of the trust deod 
It was further suggested that the words in the same paragraph 
“ all monies hundies cheques eurrenoy notes or other securities for 
money now in the Huzur Treasury Office at Ramnad” meluded 
Ramasami's letter of the 9th July, and that therefore the Raja’s 
right to the Rs. 500 a month passed under the trust deed. As to 
this suggestion it is sufficient to say that there 1s no evidence that 
the letter im question was in the treasury when the deed was 
executed. All that appears is that on the 12th July, the day on 
which the trust deed was executed, but whether before or after 
the execution does noi appear, the letter was cent to the treasury 
for safe custody, and that its receipt was recorded on the 15th 
Their T.ordshps will humbly advise His Majesty that the 
decree of the High Court be reversed with costs and that of the + 
Subordinate Judge restored The respondents will pay the costs 
of this appeal, 


— a Ma il 


Appeal allowed. 
Solicitors for the appellant: Messrs. Frank Richardson & 


Solicitors for the respondents: Messrs. Lawford, Waterhoure 
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FULL BENCH. 


| Before Sw Arnold White, Chef Justice, Mr. Justice Bhashyam 
Ayyangar and Mr. Justice Moore, 


SHANMUGA MUDALY axp orHEns (DETENDANT AND HIS 1902, 
August 8. 


RmPRESDXTATIVES), APPELLAN1s, 


PALNATI KUPPU OHETTY (Prammer), RespoxpENT " 


Rent Recovery Act—Act VII of 1805, «, 10—Suits to enforce acceptance oj patta— 
Necessity for tonde of patte afte: jud j ment where patta orginally tendered, v8 
erther upheld o: amended 


Where a tenant has been ordered by a judgment passed under section 10 of 
the Rent Recovery Act ta accept the patta which has been tendered to him, or 
such amended préta as the jadgme nt declares ought to be offered to him, and to 
exconto a muohilika in accordano wath it, the tenant 1, not hable to be ejected 
under section 10 unless 


he landlord proves that within a reasonable time after 
L the date of the judgment, not exceeding ten days therefrom, he tendered to the 
tenant the paita as approved, o: as amended by the Court, and that the tenant 
did not accept the srme and execute a muchhka before the expiration of the 
seid period of ten drys 
Couitcf Wards v Daimalinja (ILR, 8 Mad , 2), commented on 


Perrrions fo oject tenants under section 10 of the Rent Recovery 
Act. In Second Appeals Nos 1095 and 1096 of 1900 plaintiff's 
pattas had been modified, and defendants agreed to accept the 
pattas so modified. Plaintiff filed these petitions complaining 
that defendants had not accepted tho pattas within the time 
allowed and sought to obtain orders for their ejectment Defend- 
ants appeared before the Head Assistant Collector and stated 
" that they had been waiting until the landholder should amend the 


^ In Second Appeal No 100 oi 1900 the second appeal was preferred by 
the defendant Theudiaye Mudaly, the respondent bemg the plamti Palnatı 
Kuppu Chetty In Second Appeals Nos 1271 and 1272 of 1900 the plamést 
d P. V Krshnaswny Chettiar wis appellant and the defendant Tnavengedatha 
Mudilhar respondent Second App ils Nos 1005 and 1096 wore preferred 
agamst decrees of K C Manayedan Rap District Jadgo of North Arcot, m 
Appeal Sints Nos $9 ami 00 of 1803 agam«t the decisions of E M. Wallace, 
Tad Assistunr Collector of Noth \xcot, m Summary Surs Nor. 100 and 1070 
of 1806 Second Appeals Nos 197] ind 1272 of 1000 were piefened agunsi 
the decrees of X C Tate Actmg Distinct Judge of Chingleput, m Appeal Suits 
Nos. 43 and 4G against the orders of Mn Sultan. Mobideen, Deputy Collector of 
Twavallur division passed on Ejectment Petihon No 29 of 1897 ın Summary 
Suite Nos. 194 and 135 of 1897, 
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pattas in conformity with the judgment The Head Assistant 
Collector held that the excuso was not sufficient, the judgment 
itself being oquivalent to patto. Ho ordered warrants of ejoctment 
to issue. An appeal was preferred to the Distmet Judge, who 
dismissed it, following Mahomed Yakub Sahih v. Mahomed Jafir 
Ali Sahib(1) on the ground ihat no appeal lay This ruling was 
reversed by the High Court, following Warasunhasicame v, Lalsh- 
mamma(2} and the applications were remanded to be dealt with 
according tolaw. The District Judge followed The Court of Wards 
v. Darmalmga(8), and upheld the decision of the lower Court 
that a fresh tender of tho amended patta was unnecessary. Tho 
defendants proferred this appeal 

In Second Appeals Nos, 1271 and 1272 of 1900 defendant 
had heen ordered to accept patta and execute muchilika to plain- 
tiff. This he failed to do Plaintiff thereupon filed a petition 
for ojectment. The Deputy Collector issued an order as prayed, 
On appeal, the then Distiict Judge considered himself bound 
by Mahomed Yahud Shih v. Matoned Jafir Als Sahb(l), and 
dismissed the appeals, which were, however, remanded by the 
High Court for disposal, JVarcsunhesuemi v. Lelshmanma(2), 
being again followed. On the case coming again before the 
District Judge, it was not asserted that pattas had been tendered ; 
but it was contended that the Deputy Collector's judgment was 
sufficient, and that no subseqnent tender of patta was necessary. 
The District Judge held that as there had heen no tender of patta 
subsequent to the ex-parte judgment there was no wilful default 
on the part of defendants He set aside the order of ejecíment, 
Against this order, plaintiff preferred this appeal 

Second Appeals Nos 1095 and 1096 of 1900 came before 
Bhashyam Ayyangar and Moore, JJ , on 28th April 1902, when 
their Lordships made tho following 

ORDER or Rererrnce To THE Foru Bexcu —In these cases 
the landlord brought a suit against the tenant under section 9 
of the Rent Recovery Act to enforce the acceptance of a patta. 
The Head Assistant Collector of North Arcot considered that 
the patta tendered was not a proper one and, as required by 
section 10, he modified the terms of the patta and passed a 


(1) TLR, 4 Mod , 167. (2) LLB, 22 Mad , 437. 
(8) LLR, 8 Mad, 2, 
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judgment ordering the defendant to accept the patta as modified 
and to execute a muchilika in accordanco with it, No patta 
having been accepted, nor muobilika executed, within ton days 
from the date of judgment, the landlord applied to the Head 
Assistant Collector and obtained an order for ojecting the tenant 
The tenant appeared before the Head Assistant Collector and 
objected to the order applied for, on the ground that he was waiting 
until the landlord amended the patta in conformity with the 
judgment. The Head Assistant Collector, however, overruled the 
objection, holding that the excuso was not sufficient as the judg- 
ment itsclf was equivalent to the patta. Against this order the 
tenant preferred an appeal io the District Judge, and in support 
of his appeal he relied upon the decision of this Court in Maho- 
med Yakub Sahib v Mahomed Jafir Al; Selnb(1). In that case also 
a sccond appeal was preferred to the High Court against an order 
ejecting a tenant under section 10. While the Iligh Court 
dismissed the appeal on the ground that no appeal lay from an 
order passed under section 10 of the Rent Recovery Act, it pointod 
out that “there is strong ground for the reasonable construction 
placed by the Collector on the term ‘detault,’ viz, that it means 
‘wilful default’ and not a default which may have been unavoid- 
able.” On behalf of the landlord reliance was placed upon the 
decision of this Court in Court of Wards v. Darmalinga(2), in which 
the question raised was whether a suit for the recovery of rent, which 
was brought against the tenant after judgment was given amonding 
the patta which had been tendered by the landlord and directing tho 
tenant to accept the patte as amended and execute a corresponding 
muchilika, couid be maintained, notwithstanding that the landlord 
did not, after such judgment, tender a patta amended in accordance 
with the judgment. In deciding that such a suit was maintainable, 
Sir Charles Turner, C J., and Muttusami Avyar, J., held that the 
judgment itsolf was a “ sufficient tender to entitle the landlord to 
enforce the terms of the patta” and “ the law nowhere imposes on 
the landlord the obligation to make a tender after judgment, but 
that, on the other hand, it does declaro the tenant liable to ouster 
if he fails to exeente a muchilika within ien days from the date of 
the Collector's decision.” The District Judge, considering himself 
bound by this oxpression of opinion, dismissed the appeal. 


(1) LL.R., 4 Mad., 107. (2) I.L Rs, 8 Mad , 2. 
49* 
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The case of Mahomed Yakub Sahibv. Mahomed Jafir Ali Salnb(V) 
(which has "been dissented from in Narasunhaswami v Laksh- 
mamma(2) in so far as it decided that an order of ejectment under 
section 10 was not appealable) does not appear to have been cited or 
considered in Court of Wards v. Darmalnga(3). "Though the point: 
actually decided in Court of Words v. Darmalinga(3) was only that 
a suit for rent could bo maintained, though there was no tender of 
patta after judgment, yet the reasoning on which it proceeds has 
followed. with reference to applications made by 
tho landlord under section 10 for ejectment of the tenant. The 
forfeiture which a tenant incurs under section 10 is in the nature 
of a penalty and it is the interest of the landlord that the tenant 
should not accept the patta but incur such penalty by not accepting 
jt and executing a corresponding muchilika. In our opinion & 
inour such penalty ‘unless the patta, 8$ approved 
alter judgment, offered to the 


generally been 


tenant does not 
or amended by the Collector, is, 
tenant by the landlord and tho tenant docs not then accept the 
same and execute a muchibka in terms of sach patta The section 
expressly provides that the order of ejectment is to be passed only 
on proof of the tenant's“ default” in accepting the pattaas approved 
or amended by the Collectur and executing a muchilka in the 
terms of such patte * The acceptance of patta and the execution 
of muchibka here referred to is clearly subsequent to judgment, 
and it is impossible 4hat a tenant can accept à patta which is not 
offered to him or execute a muchihke in accordance with a patta 
not offered to him The onus of proving that & tenant has 
incurred a forfeiture of his holding under section 10, being clearly 
on the landlord, he ought in justice to prove the tender, subse- 
qnent to judgment, of the patta as approved or amended by the 
Collector. Tt is only if it is proved that the patta thus tendered 
is in accordance with the jndgment of the Collector and that the 
tenant did not accept the same and execute a corresponding 
rauchilika within the prescribed period of ten days that the 
Collector is warranted in passing an order for ejectment. 
Jn our opinion the draft of the mucbilika which the landlord 
claims that the tenant should execute, should also be tendered 
(vide section 261, Civil Procedure Code) to the tenant along with 


187. (2) LLRs, 22 Mad., 497. 
(9) LLR, 8 Mad, 2 
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the patta, and such tender ought to be made as early as practicable 
after the date of judgment so as to give the tenant reasonable time 
and opportunity to consider and comply with the landlord's demand 
before the expiration of the extemely short period of ten days 
prescribed by the Act, if the patta tendered and the draft of the 
muchilika are in accordance with the judgment, This we take 
to be the view taken in Mahomed Fulub Suh v. Mahomed Jafir 
Ah Sahib(1), and the construction there placed upon the word 
“default” occurring in the section. 

We may here point out that in cascs in which the patta 
tendered is not approved by the Collector he ought not only to 
indicate in the judgment the nature of the amendments to be 
made ın the patta, but he should actually incorporate in the 
judgment the exact form of such amendments, whether they consist 
of omissions, alterations or additions. Though the suit is simply 
for enforcing the acceptance of a patta, the judgment should 
invariably order the defendant nob only to accept the patta as 
tendered or as modified, but also to execute a muchilika in 
accordance therowith—a direction very often omitted. 

If the decision in Court of Wards v. Darmalvnga(2) had been 
followed only in regard to suits for recovory of ront from the tenants, 
it would certainly have been productive of no hardship to the 
tenants, but would only have secured to the landlords the rents 
justly due to them, But when it is applied to cases in which the 
landlord seeks to enforce the extremely penal provision enacted 
by section 10 for tho cjectmont of the tonants, it is certainly 
productive of serious and unmerited hardship to them when they 
are not guilty of any wilful default. 

So far as the claim for rent is concerned, section 72 expressly 
provides that a judgment given for the delivery of a muchilika 
shall be evidence of the amount of rent claimable from the tenant, 
but only if the tenant iequired by the decree to execute the 
muchilika shall refuse to do so; and it also provides that in such 
a caso tho judgment or a copy of the judgment shall operate as a 
muchilika executed by the tenant. This provision confirms the 
interpretation we place upon the penal provision enacted by section 
10 and is made to enable the landlord to recover the rent due 
to him notwithstanding that after judgment under section 10 the 
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tenant fails to accept the patta and execute a muchilika and thus 
incurs liability to forfeit his holding. 

There being a conflict between the decisions of this Court in 
Mahomed Yakub Sahib v. Mahomed Jafir Ali Sahib(1) and Court 
of Wards v. Darmalinga(2) and the question raised being one of 
great importance, we desire to refer the following question for the 
opinion of a Full Bench :— 

« Whether a tenant who has been ordered by a judgment passed. 
under section 10 of the Rent Recovery Act, to accept the patta 
which had been tendered to him or such a patta as the judgment 
declares ought to be offered to hia and to execute a muchilika 
1n accordance with it, is liable to be ejected under section 10 unless 
the landlord proves that within a reasonable time after the date of 
the judgment not exceeding ten days therefrom ho tendered to the 
tenant the patta as approved or amended by the Collector and that 
the tenant did not accept the same and execute a muchilika in terms 
of the said patta before the expiration of the said period of ten 
days.” 

Second Appeals Nos. 1271 and 1272 of 1900 came hefore Davies 
and Benson, JJ., on 30th April 1902, when their Lordships re- 
forred the same question to a Full Bench. 

The cases came on for hearing in due course before the Full 
Bench constituted as above. 

V. C. Seshachariar and R. Kuppuswamy Ayyar for appellants 
in S.As. Nos. 1095 and 1096 of 1900. 

T. V. Seshagiri Ayyar for respondents. 

P. R. Sundara Ayyar ond A. 8. Balasubramania Ayyar for 
appellants in S.As. Nos. 1271 and 1272 of 1900, 

V. Viswanadha Sastri for respondents. 

Sir Arwonp Wurre, C.J.—In. Second Appeals Nos. 1095 and 
1096 of 1900.—The construction of the last paragraph of section 10 
of the Rent Recovery Act, 1865, seems to me to be clear. The 
section enacts that if within a given period from the date of the 


Collector’s judgment the defendant does not accept the patta as j 


approved or amended the defendant may be ejected. The word 
acoepted ? implies an offer and the use of the word “default” also 
s that the Legislature intended there should be an offer as a 
edent to an order for ejectment being obtained. In 
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the case of Court of Wards v. Darmalinga(1) the suit was for rent: Smaxucca 
T cannot adopt the view that the judgment of the Collector MUPAHY 
amending the patta constitutes a sufficient tender to entitle the PauNatt 


landlord to eject the tenant and if the decision is to bo regarded as Cum. 
an authority for this proposition, I respectfully dissent from it, 
The provision in section 10 is a penal ono and ought to be construed 
strictly. It seems to me impossible to adopt the construction for 
, Which the plaintiff contends without doing violence to the express 
words of the section. The question of the right to eject when there 
had been no offer of the amended patta was not discussed in the 
case of Munisami Naidu v. Perumal Reddi(2). I think our answer 
to the question which has been referred to us should be in the 
negative. 

In Second Appeals Nos. 1271 and 1272 of 1900.—In these cases 
it was contended that where the Collector is of opinion that the 
patta is a proper one and passes a judgment directing the defend- 

1 ant to accept it, an offer of the patta after judgment is not 
a condition precedent to ejectment. The argument was that 
whatever may be the true view when the Collector is of opinion 

" that the patta tendered is not a proper one and decides, under 

paragraph 4 of the section, what patta ought to be offered and 
passes a judgment ordering the defendant to accept it, when the 

Collector is of opinion that the patta is a proper ono and passes 

a judgment, under paragraph 8 of the section, directing the 

defendant to accept it, the defendant is bound, as from the date of 
the judgment, to accept the patta which has already been offered 

T to him and consequently no tender after judgment is required. I 

: am certainly not disposed to apply this doctrine of constructive 


REF 


offer by relation back in construing tho plain words of a penal 
enactment. The last paragraph of section 10 draws no distinction 
between o patta as “approved” and a patta as “ amended" and I 
think the word “ accepted ” must be construed in both cases in the 
same way as indicating that an offer after judgment must be made 
by the landlord before he can eject. 

I think our answer should be in the negative. 

Buasuyam Arvaxcam, J.—After a full consideration of the 
arguments advanced by the learned pleaders for the landlord in 
these cases, I sce no reason to change the opinion which I have 
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4 Suanuvea formed in the Order of Reference made m Second Appeals Nos. 
| A ALY 4995 aud 1096 Ishall only notice tho special arguments which 
j PNR, have been advanecd before the Full Bench. ? 
| " Cuerrr. The position taken on behalf of the landlord ıs that in a suit 
j instituted under section 9 of the Rent Recovery Act, if the Collector 


be of opinion that the patta which had been tendered to the tenant 
| js a proper onc, it is not necessary under section 10 that the 
Jandlord should, after judgment, make a fresh tender of the patta 

JE but that the tenant should suo motu signify to the landlord his 
1 acceptance of the patta which had been tendered before suit but 
which he then did not accept, and should execute a muchilika in 

i accordance therewith and that if he neglects te do so within ten 

th days from the date of the Collector's judgment, the Collector is 


g hound to eject him on application made to him hy the landlord. 
| i 1 Jf in such a suit tho Collector should be of opinion that the patta 
| M. which had been tendered is not a proper one, he should decide 
| n what patta ought to be offered hy the landlord, but that even in d 


such a case there need be no tender, afier judgment, hy the 
landlord, of a patta as settled hy the Collector but that the 
judgment itsclf operates under section 72 as tender of such au 
amended patta and that if the tenaut neglects for ten days to 
signify to the landlord. his acceptance of the offer made by the 
judgment and to exccute a muchilika in accordance therewith, the 
Collector shall pass an ordex for ejecting the tenant on application 
made to him hy the landlord. 

Tt is urged that the execution by the tenant of a muclulika in 
accordance with the terms of the patta as approved. or amended by 
the Collector and the delivery of the same to the landlord will 
amount to an “acceptance” of the patta In order to realise the 
full force of the argument, I put to the learned pleader for the 
landlord in Second Appeals No. 1271 and 1272 the specific question 
as to whether a tenant would incur a forfeiture of his holding ? 
under section 10 if, after judgment which approved of the patta 
tendered to him, he communicates to the landlord his acceptance 
of the terms of the patta and desires him to send him the patta, 
but the landlord does not do so and the tenant does not execute a 
muchilika and send the same to the landlord within ten days. 

j His answer was that he would incur tho forfeiture unless it could 
i that he could not possibly execute a muchilika by reason 


x 
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Tt can scarcely over be held that the tenant would not be m a 
position to deliver the muchihka by reason of the landlord not 
sending him the patta after judgment; for the patta which had 
been tendered or a copy thereof would of conrse be an exhibit m 
the suit and the judgmont would show that xt had been approved 
by the Collector. It in cases in which the Collector has not 
approved of the patta. but settled what it ought to be, the conten- 
tion be upheld that the judgment itself operates as a tender of the 
patta as thus amended, 11 will follow that the landlord need not 
tender the tenant such an amended patta evon if he apples to him 
for it, The argument therefore amounts to this, viz., that in no 
ease need a landlord grant a patta to the tenant after judgment, 
even if the tenant applies to him for ıt, but that the tenant will 
be ejected if he tails to execute and deliver a proper muchilika 
within ten days from the date of judgment 

"The whole argument, in my opinion, proceeds upon a mis- 
apprehension of the scheme and policy of the Rent Recovery Act 
as to “pattas and muchihkas" and of the meaning of the word 
“accept”? in section 10 of the Act. Pattas and muchilikas aio 
documents, the former being executed by the landlord and the 
latter by the tenant which, at the option of the landholder, shall 
be a counter-part of the patta or a simple engagement to hold 
according to the terms of patta (ride section 4). The policy of 
the Act is that, as far as practicable, these documents should be 
exchanged between the landlord and the tenant unless both 
parties shall have agreed to dispense with them (section 7). If a 
tenant does not accept a patta and execute a muchilika, the land- 
lord tenders to the tenant such a patta as he is bound to accept 
(vide section 7) and the tender is made by delivering a copy to 
the tenant or to some adult male membor of his family at his 
usual place of abode or to his authorised agent or where such 
service cannot be offected, by affixing a copy of the patta on some 
conspicuous part of his last known residence or on some conspicu- 
ous part of the land to which it refers (vide section 39). Pattas 
and muchilikas should not be confounded with “proposal and 
acceptance” as they are understood in the Law of Contracts. 
Each is a formal record in writing of the terms of a pre-cassting 
tenancy, whether such terms be the result of s contract or 
otherwise. Such documents as a general rule are exchanged 
annually, though they need not (necessarily be for a term of one 


SBANMEGA 


‘Mopary 


VV 
Korro 
Casrry 


622 THE INDIAN LAW REPORTS. (VoL, XXV. 


Siaywooa year only—in which latter case they need not be exchanged 


amure annually. The exchange of these documents necessarily implies 
Tis that the tenant recescs the patta and the landlord'tho muchilika 


Cusrm. and the provisions of scotion 10 are in fuitherance of this policy 
of the Act by directing the tenant to accept the patta as approved 
or amended by the Collector and to deliver to tho landlord a 
corresponding muchilika If a frosh tender aftor judgment and ` 

acceptance of the patta so tendered wero not intended by the 

Legislatme the judgment would be only one directing the defend» 

ant to execute and deliver a muchilika in accordance with the 

patta as approved or amended by tho judgment. There would 

really be no object in directing the defendant to “ accept ” the patta 

if sach acceptance means his signilymg to the landlord his accept- 

anco of the derms of the patta which had been tendered to him 

before suit. When the judgment itself declared that the terms of 

the patta are bmding upon the tenant, why should the Legislature 

reywre him to signify his assent thereto The argument appa- 
rently proeceds on the supposition that the patta contains the y 

terms of a proposal mado by the landlord, that thoro 1s a continu- 

ing offer by the landlord of those proposals both before and after 

judgment and that the tenant fulfils the obhgation imposed on 

him by the judgment by signifying to the landlord his acceptance 

of those terms and executing a muchilika in accordance therewith, 

The word “ accept ” in section 10 really means “ receive ” which, it 

will be seen, is the word used in section 8 when it refers to the 

grant by the landlord of “ such a patta as his tenant was entitled 

to receive” The tonant of course cannot receive a patta after 

, judgment, unless the landlord then tenders it to him, whether such 

patta bo the ono which was tendered to him before the suit but 

was refused or a patta as amended by the Collector He then 

executes a muchilika in accordance therewith and thus erchange of 

pattas and muchilikas is ensured at the risk of the tenant forfeiting 

. his holding if he does not receive the patta and oxecute the muchil- 

ika within ten days from date of judgment. 

The very definition of * muchihka," viz, that it may be a 

counterpart of the patta or a simple engagement to hold according 

to the terms of the patta, at the option, not of the tenant, but of 

the Yndlord, i is decisive of the question under consideration. it the: 
not to stir in the matter after judgment had been given 
the patta as originally tendered or amending the same, 
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how is the tenant to know whether the muchilika to be executed 
by him is to be a counter-part of the patta or simply an engage- 
mont to hold according to the terms of the patta Even if there 
was nothing in the section about the acceptance of a patta sub- 
sequent to judgment and if the judgment is to be one simply 
directing the defendant to execute a muchilika 1n accordance with 
the patia as approved or amended by the Collector, I should be 
prepared to hold that the landlord should tender a draft muchilika 
to the tenant within a reasonable timo before the expiration of 
ten days and that if he does not do so, the tenant will not forfet 
his holding by reason of his not executing and delivering a 
muachilika 
Section 72 in my opinion strongly supports the above inter- 
pretation of section 10 Its object is to enable the landlord to 
1ecover arrears of ient notwithstanding that the tonant has not 
accepted the patta subsequent to judgment, and exocutod a 
muchilika in accordance therewith and notwithstanding that he 
has thereby incurred a forfeiture of the holding. It declares that 
if the tenant refuses to execute thé muchilika, the judgment shall 
bo evidence of the amount of rent duo by him and a certified copy 
of the judgment shall take effect as a muchilika executed by the 
tenant Under section 10 the landlord has to tender the patta and 
the draft muchilka,—whether it be at his option a counter-part 
of the patta or a mere engagement to hold according to the terms 
of the patta—within a reasonable time before the expiration of ten 
days from the date of judgment and the “refusal” of a tenant 
to execute the muchilika referred to in section 72 is a refusal to 
execute the muchilika on requisition made by or on behalf of the 
landlord. The use of the word “refusal” clearly shows that it is 
not a case of mere “omission ” or neglect ” on the partof tae tenant 
without any demand or requesitoon on the part of the landlord. In 
the immediately preceding section 71 the corresponding phrase 
is “refuse or delay " in cases in which judgment has been given 
against a landlord for the delivery of a patta to a tenant. 
‘Whether or not for the purposes of realizing arrears of rent judg- 
ment given under section 10 alone constitutes under section 72 of 
the Rent Recovery Act a sufficient tender of the patta as amended 
by the Collector under section 10 as held in (The Oourt of Wards 
v. Darmalmga(1)), a point which does not arise tor decision in these 
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cases, there cau bo no doubt that under section 7 proceedings 
for the recovery of arrears of rent whether by a suit or by summary 
proceedings under the Act may be validly taken quite independ- 
ently of sections 10 and 72 of the Act if the patta tendered to 
the tenant before the institution of a summary suit under section 
9 was such as the tenant was bound to accept; if the same has 
been approved by the Collectcr under section 10 the landlord need 
not prove again in his suit or proceedings for the recovery of rent 
that the patta tendered by him was such as the tenant was bound 
to accept nor need he prove a further tender of patta after 
judgment. 
I would therefore uuhesitatingly answer the question referred 
to the Full Bench in the negative. 
Moore, J.—l concur. Ihave nothing to add to what has been 
set forth in the order of reference in Second Appeals Nos. 1095 
and 1096 of 1900. 


APPELLATE CRIMINAL. 


Before Mr. Justice Benson and Mr. Justice Boddam. 
KING-EMPEROR 


September 10, 


AYYA ANNASAMY AIYAR AXD NINE OTHERS Acovsep.* 


Indian Penal Qodi— det XLV of 1800, s 143—Unlawful assembly—Defence by 
accused persons of property in ther possession. 

Paddy belonging to a society, to which the first accused belonged, was stored 
im a granary ina strevt. It was found as a fact that this paddy had been in the 
possession of the finst accused for some time prior to Sth November 1899, and was 
in bis possession on that date. Complainant, on 5th November 1899, attempted, 
as treasurer of the society, to forcibly take possession of the paddy with his 
servants, whereupon all the accused resisted him, and maintained the possession 
of the first accused, somo blows being struck. On a charge being preferred 
against the accused for rioting 
Held, that no offence had been comnutted. 


* Criminal Revision Caso No. 168 of 1901 under sections 435 and 439 of the 
Orifinal Procedure Code, praymg the High Court to revise the judgment of 
©, Hanumantha Row, First-class Sub-Dirisions] Magistrate of Tanjore division, in 
Gdlendar Case No. 8 of 1900, 
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Cuazoz of rioting and theft against eighteen persons belonging to 
the village of Sulamangalam, Tanjore. The First-class Sub-Divi- 


Kine- 
ExPEROR 


sional Magistrate. before whom the aceused were tried, discharged Avra Axxa- 


seven at an carly stage of the case. The other eleven were convicted. 
The main facts of the casé appear from the following judgment of 
the Sessions Judge at Tanjore, to whom the first accused, who 
was fined Rs 100, proferred an appeal :— '* The theft is said to have 
been committed in respect of some paddy belonging to the Maha- 
jana Sabha of the village to which the appellant belongs, and the 
rioting is said to have been committed when the complainant, who 
says he is the treasurer of the sabha, attempted to take possession 
of the paddy on 5th November 1899. The paddy was stored in the 
granary in the village street, and the Magistrate finds that the 
appellant, a member of the sabha, was in possession of it for some 
time before 5th November. There can be no doubt that this finding 
is correct. The evidence shows very clearly that, for some time 
before 5th November and on that date, the appellent was in 
possession and that he appointed two of his men to watch the 
paddy ; one of his watchmen was at the place when the complain- 
ant went there aud tried to take possession of the paddy. The 
ninth witness for the prosecution, one of the men who accompanied 
the complainant, says: ‘Govindan (one of the two watchmen 
employed by the appellant) was at the receptacle when we went 
there. Govindan objected, but we did not listen to him There 
was a big row botweon complainant and Govindan, hearing the 
noise of which, the other accused came.’ The complainant, in 
spite of Govindan's remonstrances, climbed on to the top of the 
granary and opened it in order to iake out the paddy. The 
appellant and others then arrived at the scene and the complainant 
was pulled down, and it is said that he received two blows. This, 
according to the evidence, is all that happened, and it appears to 
me that no offence was committed. The appollant, I consider, did 
no more than maintain his own possession, and use such force as 
was necessary to maintain it. and to resist the complainant's 
attempt to deprive him of that possession — ITe did not commit or 
abet the commission of theft or rioting. The finding and sentence 
of the Magistrate are reversed and tho appellant is acquitted, The 
fine will be refunded.” ‘ihe complainant hed, previously. to the 
occurrence, sont a written notice to the first accused, in which he* 
acknowledged that first accused was in possession of the paddy, 
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and warned him that he would be held responsible for any damage 
that it might suffer The Sabha had authorized the complainant 
to endeavour to remove the paddy peaceably, and directed him 
to resort to a Civil Court if he mct with any resistance. 

The remaining ten accused (who had been sentenced to pay 


ExPzROR 
v 
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fines of Rs 25 and under) preferred this criminal revision petition 
against their conviction. 

Mr D. Chamer, for petitioners, contended that the conviction , 
was wrong, as tho accused had only defended their possession. 
The person, who had attempted to **onforce a right or supposed 
right," was the complainant, who, as treasurer to tho Sabha, 
endeavoured to take possession of the paddy which was in the 
possession of the fist accused. Complainant, in his letter to first 
aceused, acknowledged the possession of the latter, and the Magis- 
trate found it as a fact Complainant had attempted to take tho 
paddy and the accused had prevented him, that is, they had 
defended their possession. This was not an offence under 
section 143, sub-section 4 of the Indian Penal Code The offenée 
defined 1n that section was the enforcement of a right, or the taking 
possession of property, by means of criminal force. A construction 
of the section as including a defence of possession of property or 
of a right would be inconsistent with the right of private defence 
of property which is permitted in section 97 of tho same code. 
He referred to High Court Ruling, 10th August 1869(1), and to 
Shunker Singh v. Burmah Mahto(2). The conviction for theft could 
not be supported, as tho evidence did not show conclusively that 
any paddy had been in fact 1emoved by the accused, and even if 
it was removed, there was no criminal intent, tho object of removal 
being to protect their possession of it. 

The Pubhe Prosecutor (Mr E B Powell) m support of the 4s 
conviction, dealt with the facts and contended that the accused hadi! 
beeu properly convicted. 

TJovanenr.—The First-class Sub-Divisional Magistrate found 
that the petationcrs all acted in accordance with the directions 
of the first accused. He found that, before and at tho time of the 
alleged offences, the first acoused was m possession of the receptacle 
containing the paddy contributions and had appointed his owi 


4 sega two of whom aro amongst the petitioners, ani that the 
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complainant had sent a notico to the first accused, whereby ho xing. 
acknowledged the first accuscd's possession and stated that ho would Hip eos 
be held responsible for all damage. The Sabha only authonzed Arra Amna- 
the complainant to endeavour to remove tho paddy peaceably and ^ apes 
if he met with any resistanco directed him to resort to a Civil 
Court. The complainant endeavoured to take possession of the 
paddy forcibly with his servants and the acts complained of were 
done by the first accused and the petitioners in resisting this 
attempt to take possession and in maintaining the possession of 
the first accused. 

In the circumstances no offence was committed and the peti- 
tioneis and the first accused should havo been acquitted. 


We set aside tho convictions and acquit and dischage all the 
petitioners. 


The fines, if paid, will be refunded. 


APPELLATE CRIMINAL. 


Before Mr. Justice Davies and Mr. Justice Moore. 
KING-EMPLROR (APPELLANT), 


1901. 
August 7. 
9. October 18, 
ALEXANDER ALLAN (Accuse), Rusrovpraz * 


Madras District Hunwipaletus Act—Act IV. of 1851, « 63 
Humerpalré es Amendment Act —Aut III of 1897, s 10— 
agricultural pu»poses "—Lialil Ly fo ta 


(3)—aladias District 
* Lands use) solely for 


By sub-section (3) of sootion 63 of the Madras Distuict Municip 
1884, as amended by the Madias District Municipalities 
lands used “solely for agricul: 
rates of taxation that 


aliies Act, 
Amendment Act, 1897, 
tural purposes ” are exempted fiom the enhanced 
may be imposed in certain cases under that sub-scotion 
Held, that lands on which potatoes, grain, vegetables, 
as pasture lands, are used ^ 
of the sub-section. 


&e , ate grown, as well 
solely for agnicultmal purposes ” within the meanmg 


ArPEAL by the Public Prosecutor under section 417 of the Code of 
Criminal Procedure against an order of acquittal, The case had 
come before a Bench of Magistrates on a previous occasion when 
defendant was acquitted. An appeal was then preferred against 


CE ae 
* Criminal appeal from an order of acquittal passod in Summary Case 
No. 848 of 1900 by a Bench of Magistrates at Ootacamund. 
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that acquittal, when the High Court set aside the order of acquit- 
tal and remanded the case for trial, as there were questions which 
the Bench had left undecided (Queen-Empreas v. Allan(1) ). 

The facts, which are more fully set out in the report of the 
previous case, were that the defendant objected to a demand mado -` 
by the Ootacamund Municipality for land, water and drainage tax 
for the years 1897-98 and 1898-99, amounting to about Rs. 335 
on lands which were admittedly not appurtenant to any building 
or attached thereto for any purpose, but which were held by 
defendant within municipal limits. The chief ground of objection 
was that the lands were usod solely for agricultural purposes, and 
were consequently exempt from taxation by reason of the proviso 
to clause 3 of section 63 of the Madras District Municipalities Act 
of 1884 {Madras Act IV of 1884), as amended by the Madras 
District Municipalities Amendment Act of 1897 (Madras Act IIL 
of 1897). A statement containing a description of the lands was 
made by the Municipal overseer and filed as exhibit D, the cor- 
rectness of which was not traversed by the defendant. In this, 
certain lands, over 44 acres in extent, were described as “waste.” 
"These were said by the defendant to be under grass—a state- 
ment which the prosecution did not deny. After considering the 
meaning and application of the term “ agricultural purposes” the 
Bench found that 44°36 acres were let for cultivation, of which 
35:05 were in actual cultivation, chiefly with potatoes and korali, 
a species of grain, ono acre only was being used for growing market 
vegetables, and 9°51 acres were waste. ‘They also found that four 
fields Nos. 117, 118, 119 and.120, aggregating 44° 07 acres were 
“given for cattle grazing to Mrs. Reynolds.” A majority held 
that the 44:56 acres let for cultivation as well as the 44:07 acres 
Jet for pasturage were lands used solely for agricultural purposes 
and were not liable to taxation. They accordingly acquitted the 
defendant under section 245 of the Code of Criminal Procedure. 

Against that order of acquittal the Public Prosecutor preferred 
this appeal. 

The Public Prosecutor for appellant. 

Mr. W. Barton for respondent. 

Jupement.—This is an appeal preferred on behalf of Govern- 
ment from a judgment of the Bench of Magistrates in Ootacamund 


(1) LLR., 24 Mad., 198, 
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aequitting the defendant Mr. Allan who had been prosecuted by 
the Municipality under-section 103 of the Madras Municipalities 577793 
Act (IV of 1884 as amended by Act III of 1897). ALEXkNDEN 

The only question which has arisen for decision at the hearing 
of this appeal is as to whother all or any portion of the lands 
owned by Mr. Allan, the details as to which are given in exhibit 
D, should be held to be lands used sSlely for agricultural purposos 
and as such exempted from the enhanced rates of taxation that 
may be imposed in certain’ cases under section 03, sub-section 3 of 
the Madras Municipalities Act. 

The expression “agricultural” is not defined in the Act. 
The only decisions of this Court to which our attention has been 
drawn in which an attempt has been made to define the word 
“agricultural " are that of Kunhayen Haji v. Mayan(1), where it 
was held that a lease of a coffee garden or a lease of certain 
coffee plants in a garden, for as to this the judgment is not very 
clear, is not an agricultural lease within the meaning of section 
117 of the Transfer of Property Act and the judgment in Civil 
Revision Petition No. 337 of 1900 (Murugesa Chetti v. Ohinna- 
thambi Goundan(2)) in which it has been decided that a lease of 
land for betel cultivation should be held to be an agricultural lease 
in so far as that section is concerned. 

On reforring to tho Agricultural Rates Act (59 and 60 Vict., 
cap. 16) passed in 1896 for the purpose of exempting the 4 

, occupiers of agricultural lands in England from paying as high 
rates on such lands as thoso levied on buildings and other here- 
ditaments we observe (section 9) that “ agricultural land ” is there 
defined as follows: —The expression “agricultural land” means 
any jand used as arable, meadow, or pasture ground only, cottage 
gardens exceeding one-quarter of an acre, market gardens, nursery 
grounds, orchards, or allotments, but does not include land ocoupied 
together with a house as a park, gardens other than as aforesaid 
pleasure grounds or any land kept or preserved mainly or exclu- 

sively for purposes of sport or récreation or land used as a 
race course. : 

We also find that in the Oxford English Dictionary edited 
by Dr. J. A. H. Murray, which is admitted to be the standard 
authority in such matters, agriculture is defined as follows:--* The 


(1) LLR., 17 Mad., 98. 1(2) TLR 24 Mad, 42L. 
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science and art of cultivating the soil, including the allied 
pursuits of gathering in the crops and rearing livestock, tillage, 
husbandry, farming (in the widest sense).” We also note that 
it is there pointed out that the restriction of the word agriculture 
to tillage, as in the following quotation, is rare. The lands were 
not fields for agriculture but pastures for cattle. We believe that 
we cannot do better than follow these definitions in attempting 
to decide what, for the purposes of sub-section 3 of section 63 
of the Municipalities Act, sre or are not lands used solely for 
agricultural purposes. Referring again to exhibit D, we have no 
hesitation in holding that land on which potatoes, grain, vegetables, 
&c, are grown are lands used solely for agricultural purposes. 
We do not consider that any distinction can be drawn between 
large and small plots of lands on which roots or grain are culti- 
vated. All such land must be held to be land used solely for 
agricultural purposes. We have next to consider the lands over 
40 acres in extent entered in exhibit D as “ waste." Mr. Barton, 
on behalf of Mr. Allan, has urged before us that these so-called 
waste lands are pasture lands and as such should be held to be 
lands used solely for agricultural purposes. Turning again to the 
definition of the word “ agricultural” which we have accepted we 
find that agricultural lands include lands set apart as “ pasture 
ground only" and also lands used for “rearing livestock." If, 
therefore, it could be shown that these so-called waste lands were 
in reality pasture grounds or lands used for rearing livestock, 
we should certainly decide that they were lands used solely for 
agricultural purposes. We cannot, howover, hold on the evidence 
on the record that it has been shown that they are so used, All 
that we can find in the papers sent up hearing on the question as 
to how these lands are used is the following statement of the 
defendant Mr. Allan * Nos. 117, 118, 119 and 120 are in the 
occupation of Mrs. Reynolds; defendant receives no rent. Mrs. 
Reynolds pay the Government quit-rent; he uses it for grazing." 
If this is all the evidence that is forthcoming as to how tho lands 
are used, we should most certainly hold that they are not pasture 
grounds “or lands used for rearing livestock.” It is, however, 
urged by Mr. Barton that attention was not clearly drawn to this 
question when the case was before the Magistrates and that if 
opportunity be given to his client he will be able to put forward 
fuller atid clearer evidence as to how this waste land is really 
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used. As it is most inadvisable that we should decide this question, 
which is one of some general importance, in a case in which all 
the evidence availablo as to the manner in which the lands are 
used is not on the xecord, we, under section 428 of the Criminal 
Procedure Code, send back the caso to the Bench of Magistrates 
and direct them to take such further evidence as may be pat 
forward by the Municipality and Mr. Allan as to the purposes for 
which the land showin exhibit D as waste is used, the fullest 
details possible being given, and to submit the same for tho 
consideration of this Court. 


The evidence of two witnesses, called for the defence, was takon 
by the Magistrates This showed that tho lmds in question were 
used as pasture land. 


The case again came beforo the same Bench, when tho Court, 
after hearing the arguments of the same counsel, passed tho 
following 

Tonewenr.—The farther evidence shows clearly that the 44 
acres odd regarding which we had some doubt are pasture lands 
and the leamed Public Prosecutor does not dispute the fact, 
That being so it follows from the views we have already expressed 
that the land is used solely for agricultural purposes and is 
therefore exempt from taxation 

The appeal is therefore dismissed. 


Kinos 
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APPELLATE CIVIL. 


Before Sw. Arnold White, Ohf Justice, and Mr. Justice Moore. 


SEETAMRAJU KONDAL ROW (Szcoxp PLAINTIFF), APPBLLAN1, 
v. 


THE COLLEOTOR OF GODAVARI ON BEHALF OF THE 
SEORETARY OF STATE FOR INDIA (Dzggspaxr), RzsroxDENT.* 


Indian Rawway Act—Act IX of 1890, ss. 7, 10, 11—Compensation for damage 
caused by railway works—Sust to enforce construction of a channel. to «rmgate 
land—Marntarnability. 


Plaintiff alleged that the execution of certum works by a Railway Company, 
under section 7 of the Indian Railway Act, had interfered with lus right to 
the flow of water to his land Hg did not suggest that the Company had 
exceeded the powers conferred on fem by that section, but claimed that they 
had failed to discharge the obligation, imposed by section 11 (b) of the Act, to 
make the necessary accommodation works, and sought a decision of the Court 
that such works should be executed 

Held, that he had no nght of action The cffevt of section 11 of the Indian 
Railway Act is that the opmion of the exeoutive, with 1eference to the sufficiency 
of accommodation works, 1s final 


Surr for a decree directing the defendant to construct a new 
channel for the purpose of irrigating plamtifi’s land. Tho plaint 
alleged that, owing to the works made by the railway authorities, 
the usual flow of water from the Vatlur tank had been checked 
and that his land had in consequence been lying fallow. He 
claimed that a channel should be constructed to unigate the land, 
and sought to recover the amount of profits which he had lost 
by reason of defendant's interference The defendant admitted 
that some obstruction had been caused to the irrigation of plam- 
tiff’s land but pleaded that as soon as plaintiff had complained, the 
railway department had done all that he had required. He also 
alleged that a dam had been properly constructed for plaintiff in 
masonry and that he had offered to give any further relief that 
plaintiff might reasonably require but that plaintiff had not availed 
himself of that offer He contended that, under section 10 (2) 
] of the Indian Railway Act (IX of 1890), no suit lay for the 


t Segond Appeal No. 882 of 1900 against the decree of T H, Munro, Acting 
job Judge of Godavan, m Appeal Swt No. 685 ot 1899 confirming the 
X, Lakshmmnarasimham, District Mansit of Ellore, in Orginal Smt No. 
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recovery of the compensation claimed An issae havmg been Sserawraru 
framed on this point, the District Munat saiq:— Renee 

“I am of opinion that this suit must fail The suit for that te eek 
portion which relates to compensation is not mamtainable under oF Gopavanr 
article 2 of section 10 of the Railway Act (IX of 1890). Plain- "reu 
tiff' remedy must, in case of dispute, be determined on appli- — 
cation to the Collector. Also, the other portion of the suit relating Fos Inu. 
to the accommodation work is prohibited by section 41 of the Aot. 
Section 11 of the Act lays down the provedure to be observed by 
the Railway Administration in regard to the works intended for 
the accommodation of the occupiers of lands adjoinmg the railway 
like plaintiff. If any owner or occupier feels dissatisfied with the 
works made for him, the only course open to him is to apply to 
the Railway Administration for such further accommodation works 
as he thinks necessary and are agreed to by that administration, 
or, m case of difference of opinion, as may be authomzed by the 
Governor-General in Council If the work done for him was 
really insufficient for the commodious use of plaintiff's land, ho 
ought to have applied for further works instead of rashly proceed- 
ing to Court, especially m this matter in which the Collector 
deputed a subordinate to ascertain plaintiff's wishes (a fact not 
denied for plaintiff), but he did not avail himself of that oppor- 
tumty, and he alleges his illness as an excuse. If he was really 
then ul, he might since have asked for the same as the Collector 
seems to have been inclined to attend to plaintiff's reasonable 
wishes.” He dismissed the smt, Plaintiff appealed to the District 
Judge who dismissed the appeal 

Plaintiff preferred this second appeal. 

P. Nagabhushnam for appellant, 

The Government Pleader for respondent. 

JupcwENT.— The plaintiff apparently asks for a deoree direct- 
ing the defendants to construct a new channel for the purpose of 
irrigating his land. The Railway Company, ın the execution of 
the works authorized by section 7 of the Indian Railway Act, 
have, the plaintiff alleges, interfered with his right to the flow of 
water to his land. It is not suggested that the Company acted 
beyond the powers conferred on them by section 7. If, as the 
result of the exercise of these powers, the plaintiff has sustained 
damage, he can iecover compensation if he adopts the special 
procedure prescribed by section 10. Tho psu, however, , dogg, 
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Ssrtumzssv not ask for compensation but says the Railway Company have 
SORS Xov failed to discharge the obligation imposed by section 11 (b) to 
FC UN make the necessary accommodation works and ho asks the Court 
ev Gonatan to decide that such works shall bo executed. Under the English 
Naar” Railway Clauses Act 8 Vict., cap. 20, differences as to the suffi- 
SEcRETARY ciency of accommodation works are decided by two Justices 


seein. (sso sections 69 and 70). But the wording of section 11 of the 
Indian Act makes it clear that the Indian Legislature intended 
that the opinion of the executive, with referenco to the sufficiency 
of accommodation works, should be final. 
"We must hold tho plaintiff has no right of action. 


The second appeal is dismissed with costs. 


APPELLATE CIVIL. 
Before Mr. Justice Benson end. Mr. Justice Bhashyam Ayyangar. 
1901. VENKATESWARULU (A aINOR, BY HIS FATHER AND GUARDIAN 


DEAE MUKTALA VENKATACHALLAM) (CovxrEn-reTITIONEAR), 
& APPELLANT, 


& 
BRAHMARAVUTU RAJA KRISTNAJI AND THREE OlHERS 
(PrriTIONERS). RESPONDENS." 
‘Successton Ceityteate Act—Act VII of 1889, s8. 10, 19—Order evtendiny certipcato — 
“ Order grantiny a co tylcate "— Appeal. 

The oxtension of a certificate under section 10 of the Succession Certificate 
Act to additional debts is not the grant of a certificate so as to give a right of 
appeal under section 19 of that Act agamst the extension, 

Permon under the Succession Certificate Act (VII of 1889). 
Petitioners had already obtained a succession certificate to recover 
debts due to their late father. They now applied for an extension 
of that certificate to enable them to collect other debts. Counter- 
petitioner filed a petition opposing the application. The Acting 
District Judge passed an order granting the extension. 

Against that order counter-petitioner preferred this appeal. 


m 


* Appeal No. 60 of 1901 against the order of J, H. Munro, Acting District 
Judge of Godavari, in Miscellaneous Petition No, 850 of 1900, 
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Mr. N. Subrahmamem and R. Kuppusvami Aiyar for appellant, 

V. Kiishnasvami Aiyar for respondent. 

Tupament.—The extension of a certificate under section 10 of 
Act VII of 1889 to additional debts is not the grant of a certifi- 
cate so as to give aright of appeal under section 19 of the Act 
against the extension. 

The appeal is rejected with costs, 


APPELLATE CIVIL. 
Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar, 


8. SUNDARAM AYYAR (PLAINTIFF), APPELLANT, 
v, 


THE MUNICIPAL COUNCIL OF MADURA AND THE 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Davenpayts), RzsroxpExTS.* 


Madras District Municipalities Act— Aot IV of 1884 as. amended by Act IIT of 1897, 
5. 3, cl. 27—" Street " —Hffoet of vesting in Municipalety—Obstrnetion by owner 
«f property abuttong on strect—Surt for mjurction fo prevent interference by 
Mumerpalety—Limitation Act—Act XV of 1877, sched. IT, a t. 148-4. 

When a stroet is vested in a Municipal Council, such ve;ting docs not transfer 
to tho Municipal authority the rights of the owner in the site or soil over which 
the street oxists. It doos not own tho soil from tho ceutre of the earth usque ad 
celum, but it has tho exolusive right to manage and control the suface of tho 
soil and so much of the soil below and of the space above the surface as is 
necessary to enable it to adequately maintain thestreet as a stroct, Ib has also 
a certain property in the soil of the street which would enable it as owner to 
bring a possessory action against trespassers, 

The effect of article 146-4 of schedule II to the Limitation Act considered. 

Municipal Commissoners for the City of Madras v. Barangapani Moodaliar, 
(LLR, 19 Mad., 154), commented on, 


Suir for an injunction. The facts and the contentions raised 
are set out in the judgment of Bhashyam Ayyangar, J. 

P. S. Sivasvami Aiyar and T. R. Venkatarama Sastri for 
appellant (plaintiff). 

C. Sankaran Nair for respondents (defendants). 


* Second Appeal No. 793 of 1900 against the docreo of T. M. Runga Charisr, 
Subordinate Judge of Madura (West), in Appeal Suit No, 450 of 1899 against the 
decree of- A. Narayanan Nambiyar, District Munsif of Madura, in Original Suit 
No, 698 of 1898, 


‘VENEATFS= 
WARULU 
v. 

BRAHMA- ^ 
BAVUTU Raga 
KaISTNAJI. 


1901. 
October 29, 
Decembor 13. 
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BHASHYAM Ayvancar, J.—In the plant, tho plaintiff claims as 
owner three items of property, each of which he deseribes as a plot 
of certain dimensions with the gramte pial built thereon, immedi- 
ately to the east of his dwelling house and to the west of the street 
and prays that a permanent injunction may be issued restraming 
the defondant (the Municipal Council of Madura) “ from interfer- 
ing with or from causing obstruction to the plaint sites, from 
removing the granite pials built on the plaint sites or from taking 
any steps to remove the same.” 

The defendant, in his written statement, states that the slab- 
stones, which the plaintiff was required to remove, have been only 
recently put up, that as the defendant has all along been using 
the dram below the slab-stone the plaintiff cannot acquire any 
prescriptive right against the defendant, that the construction in 
question, heing admittedly a projection over the drain m front 
of plaintiff’s house, the defendant has every right to remove the 
same under section 168 of Act IV of 1884 (as amended by Act 
III ot 1297) and that as the defendant is only carrying out the 
orders of the Local Government in removing the slab-stones, 
with a view to introducing a drainage scheme for the whole town, 
the plaintiff is not entitled to the injunction prayed for 

Issues were framed as to whether the plaintiff has acquired any 
and what right in the said pial and whether it was competent for 
the defendant to remove the pial and whether the plaintiff was 
entitled to the injunction sought for. The District Munsif finds 
that the pial has been in existence for the last thirty years at least, 
that it does not in any way interfere with the cleaning of the drain 
under it and that the pial also projects a little into the street 
beyond the drain and that the plaintiff having acquired a right 
by adverse possession is entitled to the injunction sought for. The 
District Munsif, in meeting certain arguments advanced on behalf 
of the defendant, observes that the ground over which the pial is 
built forms portion of the street and that the public could not use 
such portion for any purpose, that though there isa drain under 
the pial in a portion of it, the “ major portion of it is ground” and 
that the plaintiff does not claim any right over the drain and “ the 
question is with regard to the land.” 

‘ e Municipality preferred an appeal to the Subordinate J udge 
(West) and the third ground in the memorandum of 


i "T 


as follows :—“ The Lower Court is wrong in desoribi ii 
cg 


i 
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the slab-stones put up as a pial and in holding that the major S.Bew»4maw 
portion of it is ground." The Subordinate Judge, diffenng from — 47749 
the District Munsi?s view that the plaintiff has acquired title by TE 
adverse possession, reversed his decree and dismissed the plaintifi’s  Counorn 
suit. The chief ground on which his judgment is based seems to, or ee k 
be that plaintif's possession of the pavement has simply been Szonmtawr 


permissive, as is shown by the fact of hishaving asked leave of the xor imu. 

Municipality m 1892 for substituting slab-stones in place of brick- ™ C°*™ 

work on the pial and the Municipality, as then advised, having 

accorded such permission, as also by the fact of the Municipahty 

having ali along had the control of the drain underneath the pial 

The Subordinate Judge in his judgment makes tho following 

observations as to the plantifi’s case: —^In the site occupied by 

the pial and the drain plaintiff claims no title, but he claims to be 

owner of it bv adverse possession as agaist the Mumoipahty. 
Plaintiff, ıt will be seen, does not claim the site in ques- 

tion as his private property ; 1t is part of the street; according to 

the definition of the word “street” in the new Act the drains 

form part of the street.” 

This second appeal is preferred by the plaintiff against the 
decree of the Subordinate Judge and the chief contention relied 
upon in support of the appeal is that upon the facts found by him 
the Subordinate Judge ought to have held that the plaintiff 
acquired a title hy prescription, that after he has acquired such title 
the construction cannot be regarded as an encroachment or continu- 
ing wrong, and that the Subordmate Judge has misconstrued the 
application made by the plaintiff to the Municipality in 1892 (for 
permission to substitute stone-slabs in place of brickwork on the 
pial) in holding that his occupation of the pial was only permis- 
sive and not as of right. The appellant’s pleader explains that 
the so-called pial in question is a projection from the main wall of 
tho house over the municipal drain and partly over the road or 
highway adjoining the drain, and that the projection rests upon 
masonry pillars standing on the road. There is no evidence or 
plan on record showing exactly the nature and dimensions of the 
pial in question, as also of the drain, and the extent of the road 
covered by the pial and the number and dimensions of the pillars 
on the road, supporting the pial, nor is there any evidence to show 
whether the pial is an open one or covered by roof, thatched or of 
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Though tho District Munsif rests the plaintiff's claim solely 
on title by prescription and the Subordinate Judge states in his 
judgment that the plaintiff “does not claim the site in question 
as his private property,” a reference to the plaint shows that the 
plaintiff does claim the pial in question with the site thereunder, 
as belonging to him with his house, subject only to the defendant’s 
right to the drain underneath the pial. The Courts below and 
the parties to the suit have proceeded on the assumption and 
footing that the statutory vesting of strects and drains in & 
Municipality has the effect of vesting in the Municipality the 
ownership of the land over which the streets and drains are 
formed and it is apparently on that footing that the learned 
leader for the appellant contends before us that his client has 
acquired title by prescription. This, no doubt, would be so, if the 
land ilself had been acquired by the Municipality, either by 
purchase or otherwise and roads and drains formed thereon (section 
158 of Act IV of 1884). But if the street or highway over the 
land was dedicated to the public either by the State or by the 
owners of the land adjoining the highway or by any other person, 
the ownership in the soil of the street or highway will continue 
vested, subject only to the burden of the highway, in the State or 
the respective owners of the land on either side of the highway, 
ad medium filum, or in any other person who may have dedicated 
the street to the public as the case may be. 

The first question, therefore, which has to be determined, is 
the nature of the right, title and interest vested in the Munici- 
pality, by the District Municipalities Act, in respect of public 
streets and drains, and this question has to be determined chiefly 
with reference to English decisions. In Orr Ewing v. Colguhoun(1) 
Lord Hatherley, speaking of the Leven, a navigable but non- 
tidal river, says (at p. 846): “ There are two totally distinct and 
different things—the one is the right of property, and the other 
is the right of navigation; the right of navigation is simply 
a right of way " and Lord Blackburn (at p. 854) states that “the 
public, who have acquired by user, a right of way on land, or 
a right of navigation on an inland water, have no right of 
property. They have a right to pass as fully and freely, and as 
safely as they have been wont to do." In the case of Galbraith v. 


(1) LR, 2 A.C, 839. 


VoL. XXV | MADRAS SERIES. 689 


Armour(1) in the House of Lords, Lord Campbell said. “ I must s. Sunvasaw 


express my clear opinion that by tho law of Scotland as well as 
by the law of England the soil of public highways is presumed to 
be in the conterminous proprietors ; and that, if a public highway 
is established by usage, over tho land of another, the soil is 
still bis, with all his former rights, subject fo thé publie servitude 
which he has suffered to be established.” It will thus be seen that 
the right of the public to the use of land, asa highway. is not 
regarded as in the nature of property or proprietary right and in 
the General Highway Act, 1835 (b and 6 Wm. IV , O 50) the 
management of highways was practically placed in the hands of 
the parish surveyor or the district surveyor as the case might be. 
That functionary had no right in roads beyond mere rights of 
control and management and both the property in the road and 
the possessory rights in respect thereof, subject of course to the 
aight of passage on behalf of all the King's subjects, were vested 
entirely in the persons or the successors of the persons who 
had originally granted the right of passage to the public. 
But in passing the Metropolis Local Management Act, 1855, the 
Legislature considered that, in order to enable local bodies and 
authorities to execute their functions properly in regard to the 
management of highways, it was necessary to give to them some 
further powers and greater rights than those which had been 
originally possessed, under the General Highway Act, by the 
surveyor of highways, and the object was carried out by giving to 
them over and above the easement of passage which the public had 
and which they might be able to enforce as representing the 
public and over and above the rights of control and management 
to which they would succeed as invested with the functions of the 
old surveyor of highways, some right of property in the soil or a 
portion of the soil of the street (per Thesiger, L.J., in Rolls. v. 
Vestry of St. George(2). The same course was also adopted by the 
Indian Legislature. Under Act XXVI of 1850, which was the 
first enactment of the kind applicable to this Presidency, power 
was given to extend the provisions of the Act to any town in the 
Presidency in view to “making better provision for making, 
repairing, cleaning, lighting or watching any public streets, roads, 
rains or tanks or for the prevention of nuisances.” The Act did 


(1) 4 Bell's App , 874, (2) LB, 14 Oh.D, at p. 801. 
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not vestim the Commissioners to be appointed thereunder, any 
property in the public streets, roads, &e. Whether or not the pro- 
visions of this Act were applied to Madura does not appear But 
when Act X of 1865 was passed, streets and roads were, as in the 
case of the English Metropolis Local Management Act of 1855, 
vested in the Municipal Commissioners as ‘ public highways’ (not 
bemg the property of and repaired by and kept under the control 
of the Government and not being private property) together with 
the pavements, stones and other materials thereof and also all 
erections, materials, implements and other things provided for 
such highways (Madras Act X of 1865, section 11). Act X of 
1865 was superseded by Act III of 1871 and all pubho streets in 
any town to which this Act was applied, were vested with them 
appurtenances in the Municipal Commissioners (section 18) This 
again was superseded by Act IV of 1884 and all public streets with 
their appurtenances were vested in the Municipal Council by 
section 28 and also sewers and drains, &e , hy section 24 
Under Act TII of 1897, amendmg Act IV of 1884, the 
definition of “street” (section 3, clause 27) was amended by 
including in the term “ street," the drains on either ade The 
parenthetical phrase “not being private property " next after the 
words “with the land” were omitted and the reference to the 
* main wall of any house adjacent to the street ” was superseded by 
reference to “the boundaries of the adjacent property " The object 
of including drains in the definition of “street,” is by no means 
obvious, seeing that section 24, vesting sewers, drains, &o, in 
the Municipal Council is retamed The omission of the paren- 
thetical clause “not being private property” does not, in my opinion, 
really enlarge the definition of “ street ” inasmuch as the expression 
* adjacent property " in the new phrase “ up to the boundaries of the 
adjacent property " will comprise “ private property” though it 
may project beyond the actual building. Why the reference to 
such a distinct mark as the main wall of a house has been omitted, 
even when, as is usually the case, the houses adjoin the street, is 
not apparent. There is, therefore, really no force in the argu- 
ment advanced on behalf of the respondent that the amendment 
made by Aot IIT of 1897 has the effect of enlarging the definition 
f street” so as to include theren even private property lying ' 
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it has now become, by"virtue of the Amendment Act III of 1897, 
part of the “ street,” could vest in the Municipality, in whom is 
vested only “a public street” which is defined as denoting only 
“any street which is now vested in the Municipal Council or 
which may hereafter be made at the cost of the Municipal fund or 
which may hereafter be declared under section 163 to be a public 
street? (Act TIT of 1897, section 8, clause 28). 

Ishall now refer to some of the principal English cases in 
which the question of the extent of property and the nature ot the 
right, title and interest possessed by urban authorities in streets 
vested in them under the Metropolis Local Management Act, 
1855, the Public Health Act, 1875, and similar enactments, were 
considered and settled. The leading case in which the question 
first presented itself for consideration in the Court of Appeal is 
Coverdale v Charlton(1). In that case it was held that by force 
of section 149 of the Pubhe Health Act, 1875, which vested all 
streets 1n the local board and under its control, the property in the 
soil of the street so far vested in the local board that they could 
demise tho night of pasturage thereon to the plaintiff Bramwell, 
LJ, at pages 116-118, says: “I am disposed to hold that this 
‘street’ vests without any property ın the freehold of the soil. 
The word ‘vest’ may have two meanings It may mean that 
a man acquires the property ‘ usque ad coelum ° and to the centre of 
the earth but I do not think that to be1ts meaning hero One con- 
struction of the word ‘ vest? here is that it gives the property in 
the soul, the freehold, the sufaccand all above and below it; but 
that would be such 2 monstrous thing to say to be necessary for the 
proper control of the streets by the local hoard, that I cannot 
suppose it to moan such a thing — Supposo the soil of the frechold 
passes, and consequently it carries the right to the land to an inde- 
finite extent upwards. and to the centre of the earth below the 
surface; I cannot make up my mind to say that is the meaning 
of the word: vest’ in section 149 . - What then is the 
meaning of the word ‘vest’ m this section? The Legislature 
might have used the expression ‘transferred’ or ‘conveyed,’ but 
they have used the word ‘vest’ The meaning I should like to 
put upon it is thatthe street vests in the local board quá street; 
not that any soil or any right to the soil or surface vests, but that 


(1) LB, 4Q.B.D., 104, 
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8, supanux it vests gud street . . . . The meaning I put upon the word 


‘vest’ is, tho space and the street itself, so far as it is ordinarily 
used in the way that streets are used, sball vest in the local 
board . . . . That would show that ‘street’ comprehends 
what we may call the surface, that is to say, not a surface bit 
of no reasonable thickness, but a surface of such a thickness 
asthe local board may require for the purposes of doing to the 
street that which is necessary to it as a street and also of doing 
those things which commonly are done, in or under the strects; 
and to that extent they had a property in it." 

Brett, L.J., says (at page 121) :— ‘Street’ means moro than 
the surface, it means the whole surface and so much of the depth, as 
is or can be used not unfairly, for the ordinary purposes of a street. 
It comprises a depth which enables the urban authority to do that 
which is dono in every street, namely, to raise the street, and to 
lay down sewers, for at the present day there can be no street in a 
town without sewers, and also for the purpose of laying down gas 
and water-pipes . . . . Ifthe enactment gives the local hoard 
that property in so much of the land, it gives them the absolute 
property iar everything growing on the surface of the land The 
Eegislature have, because the right of the owners to the soil in a 
‘street’ is of so little value, intentionally taken away that right 
and have given it to tho extent I have mentioned to the local 
board.” At page 126 Cotton, L J., in concurrence with his col. 
leagues says “ Therefore, on the true construction of this Act of 
Parliament, the meaning to be givon to the words ‘ vest in’ must 
be * passed to and vested in’ the local board; it is sufficient in the 
present case to say that the street and the surface vested in the 
local board some property in the soil for the purpose for which it 
was to be used and in my opinion I must hold that the ‘street’ is 
a material thing, and that under this clause, it vests in the local 
board." 

James, L J., explained the principal of the above decision as 
follows in Rolls v. Vestry of St. George(1). “ What that case 
decided, and all that was necessary to decide in that case, was that 
something more than an easement passed to the local board, and 
that they had some right of property in and on and in respect of 
the soil which would enable them as owners to bring a possessory 


Q) LR, 140hD at pp 795, 796 
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action against trespassers. Now, what was that something more? s, sunpiuax 
It is impossible to vend any of the three judgments delivered on At 
that occasion without seeing that in the view of the learned J udges, "A nae 
the soil and freehold in the ordinary sense of the words ‘soil and ^ Counce 
freehold,’ that is to say, the soil from the centre of the earth ^? MAD 
up toan unlimited extent into space, did not pass, and that no Szcsrranv 


stratum or portion of the soil, defined or ascertainable liko a vein aia 
of coal or sfrafum of ironstone, or anything of that kind passed, ™ COUN 
but that the board had only the surface, and with the surface, such 

right below the surface as was essential to the maintenance, and 
occupation, and exclusive possession of the street and the making 

and maintaining the street for the use of the public.” 

In The Mayor of Tunbridge Wells v, Bawrd(1), the House of 
Lords, affirmmg the decision of the Court of Appeal(2) held, with 
reference to section 149 of the Publio Health Act, 1875, vesting 
cortain streets in the urban authorities, that it had not the cífect of 
vesting the sub-soil in the urban authority and that thorefore where 
a Local Aot authorised the urban authority to erect and maintain 
“in any street or publio placo ” lavatories for the use of the public, 
the urban authority had no power to excavate tho soil and ereot 
lavatories below the surface of a atreet which had vested in them 
Lord Halsbury (at page 487) says: “That the street shonld be 
vested in them as well as under their control muy be, I suppose, 
explained by the idea that, as James, LJ., points out, it was 
necessary to give, ina certain sense, a right of property in order 
to give efficient control over the street lt was thought couveni- 
ent, I presume, that there should be something more than a mere 
easement conferred upon the local authority, so that the complete 
vindication of the rights of the publie should be preserved ' the 
local authority ; and therefore there was given to them an actual 
property in tho stroct and the materials thereof . . . . It 
is intelhgible enough that Parliament should have vested the 
street gud street and, indeed, so much of the actual soil of the street 
as might be necessary for the purpose of preserving and maintain- 
ing and using it as a street.” Referring to the case of Coverdale 
v. Oharlton(8), he observes (at page 430) * Lord Bramwell is re- 
ported to have said that it would be a reasonable construction of 

the statute to suppose, not that the soil of the freehold had been 


Q) LR. [1896], A C , 434. (2) LR, [1894], 2 Q B., 867, 
(8) LR, 4Q.E.D , 104, 
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8. Soxpaxax given in the sense which I have described, but only so much that 

TU tho street should be used as a street; and then his Lordship is 

: Ta also credited with the observation that the local authority would 
pos have authority to do such things as are commonly done in or 

oa vote under a street. My Lords, I think, if his Lordship did use 

Szceetzr thoso words, he could not have had in his mind such a question \, 


riot as is now before your Lordships, because, if so, it would really he 
IN COUNCIL iv consistent with the rest of his judgment. * What is commonly 
done in a street’ may include water-pipes and gas-pipes as well 
as sewers, and it could not be supposed that any such power was 
intended to be conveyed by such language. I think what his 
9 Lordship must have meant was such things as are usually done 
| in a street, for the purpose, as he elsewhere in his judgment 
describes it, of maintaining ıt as a street, and which are incident 
i to the repair and maintenance of the street as a street, For that 
i purpose it would be intelligible. For any other purpose, it would — / 

appear to me to be consistent with the language of the enact- 

ments, and contrary altogether to the policy which the Legislature 
| has certainly always pursued. of not taking private rights without | 
l compensation, In circumstances in which it is essential to take 
. private property. Parliament has always provided for compensation, 
and in this section the language itself imports that where private 
property is being dealt with, it can only be done ‘ with the consent 

of the ownor. ” 

Lord Herschell (at pagos 440, 441) says: “ The learned counsel 
for the appellants have contended that it has been established by 
decision that if a street has so vested, the soil below the street at 
all events to the depth necessary for the construction of sewers, 
has vested in the urban authority and that thoy have not gono 
below that depth. The case relied on and the only case I think 
which can be called a decision, although T do not think that word 
is acourate even as regards that case, is C'orerdale v. Charlton. All 
that had to be determined in that case was whether the vesting of 
a street gave the urban authority power to let the pasturage on 
the surface: it was not necessary to decide anything more than 

us that. If sufficient property vested for thst purpose, then there 
//|wàs a good demise on the part of the urban authority, Bub; 
the opinion was expressed there that the vesting of. 


———— — 
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P 1 : highway, there would be transferred to the urban authority soil s, Suxparan 
a below that sufficient for all the ordinary uses of land below a Virtus 
highway. My Lords, I confoss I seo considerable diffoulty in MAU 
accepting any such view. In tho first place the language of the 


Couxern 
M: : ; a 
enactment seems to me to point in a contrary direofion, Section °* Mavux: 


AND THE 
AE 149 vests “all streets’ being or becoming highways repairable by Sierra 
1 1 the inhabitants at lange ‘and the Pavement and stones and other yor Troe 
| materials thereof? All that seems to point to the surface use of 'Y Consan 
the street and nothing more, and I am unable to see why it should 
be supposed to transfer to and vest in the urban authority the P 
; [ sub-soil below for seworage purposes, because that is provided for, 
j | and amply provided for, by other provisions in the same statute.” 
“ By section 13 ‘all existing and future sewers’ are * vested in? 
and placed ‘under the, control’ of the local authority in precisely 
the same language as the streots are in the section now under 
consideration. What necessity, therefore, is there for transferring, 
^ by a clause vesting the streets, the soil under the street, in which 
i the sewers are, when the sewers themselves are, with certain 
exceptions which it is unnecessary to go into, vested in the local 
authonty?”. . . . And at page 449 « My Lords, it seems to 
me that the vesting of the streots vests in the urban authonty such 
property and such Property only as 19 necessary for the control, 
Protection and maintenance of the street ag a highway ior public 
use.” Lord Macnaghten (at page 442) concurred in this opinion and 
desired only to add that “the meaning of section 149 of the Public 
Health Act, 1875, is to give to the urban sanitary authonty the 
control and management of the streets coming within the descrip- 
tion therein contained and such statutory rightm the nature of a 
right of property as may be sufficient to authoris them to sue and 
be sued as occasion may require in the course of such control and 
management,” 

This decision was followed and applied hy the Court of Appeal 
in a case arising under section 96 of the Metropolis Local Manage- 
ment Act, 1855 (Battersea Vestry v. County of London, cto., Electric 
Lighting Company(1)). Tn that case, an eloctrio lighting company, 
the defendant, had illegally broken up the surface of a strect within 
the district of a vestry in the metropolis and placed their pipes and 
Wires at a depth of about 2 foot below tho surface, It was held 


(1) [1899], 1 Oh, 474, 
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8. Suvpanan that the vestry were not, by virtue of section 96, the owners of the 
AAR soil of the street at that depth and that although the defendant 


8. 
m" Tib company had acted illegally in breaking up the street, the vestry * 
UNICIPAL aic ami 
he Cousen could not maintain an action for a mandatory injunction to 
: n compel the company to remove their pipes and wires, there being 
, [rues n0 continuing trespass upon, or interference with, any rights of 


ror Ixpis the vestry. In the Jfunicpal Council of Sydney v. Young(1) which 
iL camo on appeal before the Privy Council from the Supreme Court 
, of New South Wales, it was held that the Sydney Corporation 
Act of 1879, which vosts publie ways in the Municipal Council, 
does not so vest them in proprietary right which alone gives claim 
for compensation, but only for purposes incidental to the cxercise 
of municipal authority. Lord Morris in delivering the judgment 
of their Lordships of the Privy Council (at page 459) says, “ Now 
it has been settled by repeated authorities, which were referred to 
by the learned Chief Justice, that the vesting of a strect or public 
way vests no property in the municipality. beyond the surface of , 
the street and such portion as may be absolutely necessarily 
incidental to the repairing and proper management of the street, 
but it does not vest the soil or the land in them as owners. If 
that be so, the only claim they could make would be for the 
? surfaoo of the street, as being merely property vested in them 
qu street, and not as general property." 

Though the principle of the decision in Coverdale v Chai ltun(2) 
in so far as it lays down that some kind of property in the stroet 
is vested in the urban authority, is not shaken by the decisions 
above referred to, yet its authority as to the nature and extent of 
such proporty is considerably shaken. The conclasion to be drawn 
from the English case-law is that what is vested in urban 
authorities under statutes similar to the District Municipalities 
Act, is not the land over which the street is formed, but the street + 
qué street and that the property in the street thus vested in a 
Municipal Council is not general property or a species of property 
known to the Common Law, but a special property created by 
statute and vested in a corporate body for public purposes, that 
such property as it has in tho street continues only so long as the 
street is a highway and that when it ceases to be a highway, by 
being excluded by notification of Government under section 23 of 


(1) LR, [1898], A C., 457, (2) L.R., 4 Q B.D, 104. 
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Act IV of 1884 or by boing legally stopped up or diverted, or by 
the operation of tho law of limitation (assuming that by such 
operation the highway can bo extinguished), the interest of the 
corporate body dotermines; and that the clauses directing or 
authorising tho corporate body to sell, have reference only to 
Property absolutely vested in it, but as to property in which 
its interest ceases it has nothing to sell (Rolls v. Vestry of St. 
George(1)). 
In connection with the Vesting of streets in urban authorities 
1 may here refer also to two other cases (Wandsworth Board of 
Works x. United Telephone Company(2) and Lord Provost of 
Glasgow v. Glasgow and S.AV. Radway Oompany(3)) which bear upon 
the extent to which the urban authority has a right in the air space 
over the surface of a street, and below and beside a bridge over 
which the sticot was earned, In regard to the drain which is also 
vested in the municipality, tho extent; of air space above the dram 
to which the Municipal Council may be entitled will not be the 
same as in the case of the stroct (Mayor of Burhenhead v. Th, and 
NW. Raituay Company(4)), 

Turning now to Indian cases, in the Chairman of the Naihatı 
Mumeipality v. Kishori Lal Gosiranv(5) it was held that the vesting 
of roads in a municipal corporation by Bengal Act Y of 1870, 
section 32, did not pass to the mun'eipility tho soil beneath the 
roads In Madhu Sudhun Kundu v, Pramoda Nain Roy(6) the 
same view was taken with regard to the operation of section 10 of 
Bengal Act III of 1834 and ıt was held that it does not deprive 
any person of any right of private Property that he may have in 
land used as a public road and that it does not vest the subsoil of 
the land in a municipality. The decision of the Allahabad High 
Court in Nihal Chand v. Asmat Ali Khan(7) proceeds on the same 
view as to the effect of section 38 of the North-Westem Provinces 
and Oudh Municipalities Act (XV of 1873). If the decision of 
this Court in Muniipad Commissioners for the City of Madras v. 
Sarangapam Moodattar(8) is to be understood as Proceeding upon 

the supposition that tho sito and soil of streote in the City of Madras 
become vested in tho municipality by Act IX of 1865 and that the 


(1) LP., 14 Ch D. 785 ab p 797. 
(3) LR, [1895], A C, 376 

(5) LLB, 13 Calo, 17) 

(7) LLB, 7 AIL, 962, 


G) LR, 18 QB.D, 994, 
(4 LR, 15 QBD, 572, 
(6) I L.R., 20 Calo , 732. 
(8) LLR , 19 Mad, 154, 
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B. Sixpara municipal corporation thereby became the proprietor of the land 
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in trust for the publio, such supposition is wholly irreconcilable 
with the decisions above referred to, both English and Indian, and 
with all deference to the learned Judges who took part in the 
decision, I am unable to concur in such opinion. 

Iam aware that in the definition of ‘street’ the word ‘land’ 
is used in connection with appurtenances to the strect lying on 
either side of the roadway. It is evident that the word ‘land’ is 
used as denoting only what in reality is a portion of the street as 
such and that such portion of the strect vests in the municipality 
only in the same way as the roadway or t: trita. 

In the view I take of the nature of the right vested in the 
municipality as regards publio streets, there is no disposal by the 
Indian Legislature of any land or hereditament vested in Her 
Majesty by section 89 of the Government of India Act, 1858 (21 
and 22 Vic., Ch. 106), assuming that the Crown is the owner of 
the land forming the street iu question It becomes therefore 
uunocessary to consider whether, having regard to the restriction 
imposed on the Indian Legislature by the proviso to section 22 of 
the Indian Councils Act, 1861 (24 and 25 Vie , Ch. 67), and to the 
authorities empowered in their executive capacity to dispose of all 
real and personal estate for the time vested in Her Majesty by 
section 40 of 21 and 22 Vic., Ch. 106, and section 1 of the Gov- 
ernment of India Act, 1859 (22 and 23 Vic., Ch. 41), and to the 
restrictions imposed by the last-mentioned enactment on such 
power of disposal (which restrictions are to be prescribed from 
time to time, by the Secretary of State for India in Council), it 
would be competent for the Indian Legislature to transfer, to a 
local authority, real or personal estate which, “ for being applied 

and disposed of for the purposes of the Government of India, is 
vested in the Crown.” 

Tho question of limitation has now to be considered, but as 
that canuot be decided until the question of ownership in the land, 
burdened with tho highway and the drains, is determined (in 
regard to which certam issues will have to be remitted to the 
lower Appellate Court), I shall now deal with it only in view to 
drawing attention to tho salient points on which the question of 
limitation turns. Under the English law, the maxim “once a 
highway, always a highway,” is founded upon the notion that 
fhe public cannot reloase their rights and that thére dan be no 
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extinetive presumption or prescription [por Bylos, J., in Dawes v. 8. Sunnaram 
Hawkins(1)]. Of course, a highway may both in England and here E 
be extinguished or diverted under statutory provisions. The us 
extinetive presumption and prescription referred to by Byles, J.,  Councin 
are not the result of any statute of limitations, but of immemorial "Saee 
prescription from which a grant is to ho presumed; but only in Srem rame 
casesin which such grant could have a lawful origin. In the oR Invi 


case of a highway, there could be no lawful grant even by the geen 
Crown, much less by any other authority or person, to obstruct the 
samo or appropriate it or continue a nuisance thereon [Attorney- 
General v. Parmeter(2) and Parmeter v. Gibüs(3)]. The principles 
enunciated by Byles, J., are as applicable in India as in England, 
but, even if in England the right of Iughway is not extinguished 
by the operation of the law of limitation, it by no means follows 
that such extinction does not take place under the law of 
limitation in India. Tt would appear that in England up to the 
passing of the Public Health Act, 1875, there was no statutory 
provision which vested property in highways repairable by the 
inhabitants at large in any publie body [per Lord Russell, C.J., 
in Reynolds v. Urban District Council of Prestergn(4); Octave 
Chavigny, $c. v. Lacite De Montreal(5). See Bombay Aot V 
of 1879 (Land Revenue Code), section 37]. Until tho high- 
ways were thus vested in a corporation it seems tolerably clear 
that no question of limitation could have arisen in respect of 
highways under the English law of limitation. But it is 
not equally clear that since the vesting of highways in urban 
authorities, the English law of limitation could havo no opera- 
tion upon the property thus vested in them and Ihave not 
been able to find any case in the English reports in which 
the question was raised or considered. It is noteworthy that 
neither in Wallasey Local Board v. Gracey(6), nor in Tottenham 
Urban District Council v Writlamson(7) in which the Court of 
Appeal approved of and followed the former decision (in both 
of which it was held that under the provisions of the Public 
Health Act, 1875, the local authority cannot, in the absence 


(1) 80.B N.8., 838 (8.0.), 49 LJ CP atp 947. 
(2) 10 Price, 378. (8) 10 Price, 412 (S.C.), 24 R.R. 728. 
(4) L R., [1896], 1 Q B., 601 at p. 608. 
(5) L.R., 12 App. Casos, 149, at p. 159. 
© LR, 36 Ch.D., 592. — (7) L.B., [1896]; 2 Q B,, 853, 
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S. Suxpimax of special damage, sue in respect ofa public nuisance, except by 
Aya an action in the nature of an information with the sanction of the 
5 sania Attorney-General) was it sought to sustain the suit on the ground ~ 
Counci that under section 149 of the Act, streets were vested in the local 
Ou ADU authority and that it was therefore competent for the local 
Secentant authority to maintain the suit in its own name. The Indian 
ror Inpra law of limitation has fom the commencement been more com- 
1e UM prehensive than the English statutes and the recent amendment 
of the Indian law of limitation by Act XI of 1900 (which 
provides a period of 30 years from the date of dispossession or 
discontinuance for a suit by or on behalf of any local authority 
for possession of any public strect or road or any part thereof 
from which it has been dispossessed or of which it has discontinued 
the possession) seems to me to be now decisive on the question, 
whatever doubt may have possibly esisted prior thereto; and 
I do not think that the now article (146-A) can be reasonably 
i restricted to streets or roads formed by the municipality on lands 
i belonging to or acquired by it in proprietary right The opera- 
| tion of section 28 of the Limitation Act (XV of 1877) upon 
| this new article will be to extinguish the right of highway on the 


— 


expiration of 30 yoars from the date of dispossession of the 
municipality hy encroachment and thus free the land from the 
burden of the highway, if the person encroaching upon the high- 
way ho the owner of the land, If the owner of the land on 
which tho highway exists, bo a third party, an encroachment of a 
permanent character on the public highway will also, as a general 
rule, operate as occupation of the soil and dispossession of the 
owner of the soil cqually with the municipality, and his ownership 
will be extinguished in favour of the trespasser at the expiration 
of the ordinary period of limitation, viz, 12 years, and at tho 
expiration of 30 years the ownership thus acquired by the wrong- 
doer will be freed from the burden of the highway. But if the 
highway has been dedicated to the public by the Crown, the 
right of the Crown as owner of the land can bo extinguished only 
at the expiration of 60 years’ adverso possession or occupation by 
tho trespasser The curious result, therefore, of the new article of 
the Limitation Act will be that, in cases in which the site of the 
street belongs to the Crown, on the oxpiration of 30 years from 
the date of dispossession of the municipality, the C1own will have 
the land freed from the burden of the highway and will be 


\ 
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| entitled to remove the obstruction or encroachmont and after 8. Svxpimaw 
removing tho same, it may agein dedicate, as a highway, the “7A 
1’ portion of land thus freed from the burden. But if it suffers m 
{ the obstruction to continue for a futher period of 30 years, the Conor 
| trespasser would become the absolute owner of the land. Sec- oo 
f tion 28 of the Limitation Act which provides that in the case of Srorerany 
a continuing wrong, a fresh period of limitation begins to run at Es 
every moment of the time during which the wrong continues, = 
will cesso to have operation from tho moment when by virtue of 
section 28, the wrong ceases to be such by virtue of the title con- 
ferred by the statute on the wrong-doer. It, prior to the enactment 
of the new article (146-A), the ordinary period of 12 years under 
article 142 or 144, as the case may be, were applicable as against 
fho municipality in respect of encroachments on public streets, 
the same result would have followed, except that the highway 
would have been extmguished at the expiration of 12 years 


instead of 80. I may also add that a person who causes an encroach- 
ment or obstruction of a permanent character on a highway or 
exceeds the right of ordinary and reasonable user of ıt for the 
purpose of passing and repassing, will, besides committing a 
publie nuisanes (at any rate in the case of an obstruction or 
encroachment), be also guilty of a trespass on the land for which 
the owner can sue him. [Hanson v. Rullumd(l) and Hickman 
v. Masey(2)]. 

In connection with tho requisition of the Municipal Couneil 
that the plaintiff should remove the pial over the drain in front 
of his house, it should be borne in mind that the owner of land 
adjoining a public highway, is legally entitled to erect gates or 
open doors so as to give him access to the highway at any point 
he pleases, whether the soil of tho highway be his or not (London 
and North-Western Raikoay Company v. Mayor, &., of the City 
of Weetmmster(3)). 

For the determination of the second appeal it is necessary to 
temit the following issues for trial by the lower Appellate 
Court :— 

(a) When and by whom was the street in question dedi- 
cated as a highway to the public and when was it first vested in 


(1) DR, [1803], 1 Q.B , 142. (3) [1900], 1 QB., 752, 
(3) WAS, 30th, November 1901, p. 230 , 67 LAT, 
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S Sunnarau any “ local authority ” as that expression is defined in section 3, 
AXYAR — Glanso 28 of tho General Clauses Act (X of 1897), and when and by 


v. 


Mott yy, Whom was the drain in question formed and when was it vested 
Couve “in a local authority >? 


i cro (b) Irrespective of the operation, if any, of the law of 


Ponne limitation, who is ontitled to the ownership of the land covered 
rorInpia by the street and drain in front of the plaintifi’s house, over 
ww Cooxelts Chich tho structure claimed by the plaintiff projects? 

(©) Whon was the plamtifi’s house originally built and 
whether tho structure in question was erected along with the 
building and if not when and how long afterwards? 

(d) What aro the nature and dimonsions of the structure in 
question and of tho drain underncath it, the extent of the road 
covered by it aud the number and dimensions of the pillars on the 
road supporting it? 

As somo of the issues now to be sont for trial involve the 
question of the right of the Government to the ownership of tho 
soil in public streets, aud as all matciial documents bearing on this 
question will be ın the possession of Government, I think it 
desirable that the Secretary of State for India in Council should 
be joined as a party to tho suit and appeal in this and the 
connected Second Appeals Nos 792 and 1101 under sections 32 
and 582, Civil Procedure Codo. But at thus stage of the case I 
am not disposed to do so without the consent of Government. The 
appellant and respondent state that they have no objection to the 
Government being joined as a party. 

Parties will be at lberty to adduce fresh ovidence at the trial 
of these issues and to exhibit tho requisite plans after duly proving 
the same. The Subordmate Judge will submit his findings on 
the above issues within three months after the receipt of this 
judgment. 

Benson, J.—I entirely concur with my learned colleague as to 
what is moant by the Legislature vesting streets in a Municipal 
Council. The whole current of authority both in England and in 
Tndia shows that such vesting docs not transfer to the municipal 
authority the 1ights of the owner jn the site or soil over which the , 
street exists. It does not own the soil from the centro of the 

, barth wique ad coelum but it has the exclusive right to manage 
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adequately maintain the strost as a street (Coverdale v. Charlton(1)), 8 Stivazau 


and it has also a certain property in the soil of the street which 
would enable it as owner to bung a possessory action against 
trespassers (Rolls v. Vestry of St. Georye(2)), “so that the complete 
vindication of the rights of tho pubhe should be preserved by 
the local authority" (Mayor of Tunbridge Wells v. Baird(3)). This 
property is, as my learned colleague put it, not general property 
or a species of property known to the Common Law but a special 
property, the creaturo of the statuto, and vested in the local 
authority for a public purpose. 

Tam also prepared to concur as to the results that will flow 
from the application of the law of limitation, if the plaintiff has 
established a prescriptive right to a portion of the public street, but 
having regard to the limited and specia! nature of the right over 
the soil vested in the Municipal Commissioners, it is difficult to 
see how the ercction of tho pial descmbed in the plaint could 
amount to a dispossession of the Municipal Commissioners in 
respect to this right so as to enable the plaintiff to acquire the 
rights of a full owner over the site occupied by the pial. The 
Subordinate Judge has found as a fact that the plaintiff's posses- 
sion was “always under leave of the municipality, who had 
control of the diain underneath " Apparently there was nothing 

. else which the municipality had any occasion to do in the exercise 
ofits duty to maintain the street (including the drain) on behalf 
of the public. It hes on the plaintiff who seeks for an injunction 
to establish his title and the only title alleged is by prescription. 
Tt is difficult to see how the erection of this pial which apparently 
did not interfere with the maintenance of the street as a street 
could be held to be a dispossession of the commissioners with 
regard to the street. The information on the record, however, as 
tothe nature and extent of the pial is not very full or accurate. 
Before finally deciding the question I agree that ıt is dosirable 
to have further evidence on these points. I therefore concur 
in the order proposed by my learned colleague. I reserve for 
consideration after we have a finding on the issues referred, the 
question whether the remedy by injunction is one that ought, 
4n any event, to be gianted in a caso like the present where 


(1) LR, 4QBD,104, (2) LR, 14 C.D., per James, LJ, at p 795. 
(3) LR., [1896], A.O , 484, per Lord Helsbury, 
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the removal of the pial is alleged to bo necessary on sanitary 
grounds. 


[Plaintiff ultimately withdrew the appeal, which was, in con- 
sequence, dismissed for default of prosecution. ] 


_—_“_"_ 
APPELLATE CIVIL. 


Before Mr, Justice Bhashyam Ayyangar and Mr. Justice Moore. 


VIDITYAPURANA THIRTHASWAMI, MINOR 
BY HIS NDXI IRIEND VYASAOHARY (Pzrmiowmz), APPELLANI, 
g 
NIDYANIDHI THIRTHASWAMI, A LUNATIC 
REPRESENLED BY UTS GUARDIAN ad him KESHAVACHARYA 
AND FIVE OTICERS (ous rpn-PLrITIONERS), 
“RESPONDENTS.” 
Talina Palei t, art 1e i nent Ordo dui ig Dene NUM Court b 
sorne secu ity for costs—dAppenls 
‘An ada dissusemg a petition praymg the Comt to scoe @ sum of money 
as scomity for the costs of an appeal as a Judgment within t 
15 of thc Letters Patent and an apptal hes tha efiom 
Perron praying the Court, in the circumstances stated in the 
affidavits filed therewith, to reeeive from the petitioner, as appel- 
lant in Appeal No. 227 of 1900 on the file of the High Cout 
Rs. 1,664 as security for the costs of the respondents in that appeal. 
The affidavit of the guardian of the petitioner alleged that he had 
had no definite knowledge of the details of the order directing 
security to be given untl after the date on which the security 
should have been lodged. The application was heard by Mr. 
Justico Benson who dismissed 1t. Petitioner filed this appeal under 
article 15 of the Letters Patent. 
Tho Advocate-General (Hon. Mr. J.E P. Wallis), C. Sankaran 
Nayar ani K. Narayana Rao for appellant 
C. Ramachandra Raw Salab for respondents. 
Jovaenr—A preliminary objection has been raised as to 
whether an appeal lies under the Letters Patent against the order of 


ho moaning of a trol. 


* Appel preferred under article 15 of the Dotters Patent against an order 
passed by a Judge of the Hogh Court, Madras, in O M P. No, 627 of 1901, 
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Benson, J. As the effect of that order, refusing to receive the sum Vrasxcnanr 
ordered to bo paid as security, would be to finally deprivothoappel- j,. . 
lant of his power of prosecuting his appoal, we consider that the cmarva 
order of Mr. Justice Benson amounts to a judgment within the 
meaning of article 15 of the Letters Patent and that there is 
consequently an appeal against it As the order of Mr. Justice 
Boddam ordering security to be furnished was indefinrte in that 

it did not fix an exact date on or before which security was to be 

given, we consider that tho sum tendered to this Comt as security 

should have been received We accordingly direct that the same 

be recoived provided it bo tendered m cash to the Registrar of this 

Court on or before the 20th instant and tho timo for furnishing 
security is extended to that day. The Advocatc-General on behalf 

of the appellant states that he docs not wish to prosceute Appeal 

No. 227 of 1900 against the legal representativos of the first 
respondent (deceased). 

‘The parties will bear thoir own costs of this appeal 


APPELLATE CIVIL. 
Before Mr. Justice Bhashyam Ayyangar and Mr, Justico Moore. 


NARAYANA OHETTIAR (Prumi), APPLELANI, 1901 


December 17, 
o aa 


CHOKKAPPA MUDALIAR AND SEVAN ormors 
(DzrzspAwTS) RmsrowpzNTs * 


Revenue Recovery Aet—Act II of 1861, s> 88, 30—Salo of lend for arveurs of 
vovenue Proclamation of pui huso 


wme—Subsequent contention that pw chase 

wes benavei— Validity 

Where land has beun sold for mems of acxenuo unde: she Revenue Recovery 
Act of 1864, and thoname of the purchaser hos been published m pursuance of 
section 39 of that Act, tho etfcot of such proclamation ss to vest the property 
absolutely in the purchaser as thoro named, and ib will nob be open to any one 
tocontend snbsequontly that the purchaser was a bensmdar and that tho real 
purchaser was some one elso, 


* Socond Appeal No 1165 of 1899 against the decree of G. F.T Power, Dis- 
triot Jadgo of Tanjore, in Appeal Bui No. 593 of 1898 presented against the 
decree of Y. Kuppuswam Ayar, Dietiiot Munnf of Tirutbaraippundy, in 
Original Sub No, 19 of 1898. 
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Kuxxaxa —— THumalayappa Pillar v. Stans Narckor, (LL It, 18 Mad , 460), and Subba ayar 


Curtin v Avervatha Upadesayyar, (I.L R , 20 Mad , 494), oxplamed 


v. 
CuoRKAPPA Sore for the recovery of land. The land in question had formerly 


| MopALnaR 
4 boon the property of one Dandayuda Chettiar, and was sold, 
n under the Rent Recovery Act, 1864, fo. arears of revenue. It 
i was purchased by Dandayuda Chettiar’s grandson Palaniappa 
| Chettiar, from whom plaintiff deived his alleged title by pur- 
! chase. Defendants Nos 3 and 4 wore in possession, and claimed as 
purchasers from members of Dandayuda Chettiar’s family. Their 
caso was that, though Palaniappa Chettiar was the nominal pur- 
chascr at the revenue salo, the purchase had been really offected 
by Dandayuda Chettiar with his own money, in Palaniappa 
Chettiar’s name, and that in consequence Palaniappa Chettiar 
was not the owner of the land and his conveyance of it to plaintiff 
was fraudulent and invalid. Defendants Nos. 1 and 2 were 
dismissed from the sut by tho District Munsif, who, however, 
pave plamtiff a decree for possession as against the other defend- — /' 
ants. He found that Palaniappa Chettiar had purchased the land 
for himself and was not a moro benamudar for Dandayuda Chettiar, 
and that consideration had passed for the conveyance to plaintiff. 
On appeal, the District Tudge disagrecd with this findmg. He 
considered the evidence on the point, and upheld the contention of 
the defendants that Palamappa Chettiar was a mere benamidar 
and was not 1ealy the owner of what he professed to sell to 
plaintiff. Ho held that plaintiff had no title, and dismissed the 
suit, 

Plaintiff preferred this appeal. 

P. R. Sundura Ayyar for appellant. 

V. Krishnasam Ayyar and K. Ramachandra Ayyar for fourth 
respondent (fourth defendant). 

Jouvoment.—We cannot say that there was not evidence on 
which it was open to the District Judge to say that the transaction 
was benami. The salein the present case, however, was one under 
Act IL of 1864 (Madras) and the question therefore as to whether it 
is open to the third and fomth defendants to contend that the real E 
purchaser was Dandayuda Chettiar and that Palaniappa Chettiar | 
was merely a name lender must be considered with reference to sec- 

1 $ tion 88 and more especially to section 39 of that Act. The former 

tection provides that the certificate granted by the Collector shall 

state ths jue of the purchase? and shall byconclusiys evido 
H uod j ig 


J 
h 
Xm 


^ 


+a 


Miles d 
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of the fact of the purchase, and section 39 goes further and directs 
that the Collector shall publish the name of the purchaser with a 
declaration of the lawful succession of such purchaser to all the 
rights and property of the former landholder We must hold 
that the effect of this proclamation is to vest the property 
absolutely in the purchaser as there named and that it is not open 

to any one to contend subsequently that such purchaser was a 
benamidar and that the real purchaser was some one else, We 
have been referred to two decisions of this Court which, it is urged, 
are opposed to the view which we have now expressed as to the 
interpretation to be placed on section 89, 1.2., those to be found 
in fwwmalayaypa Pilla: v. Swami Naickar(1) and Sudbarayar v 
Asi vatha Upadesayyar(2), On referring, however, to those deci- 
sions it will be found that they are not really in conflict with the 
conclusion which wo have now arrived at. In erumalagappe Pillai 
v. Suam Naichar(1), tho real question at issue was as to the right 
of the benamidar to sue and in the reference which Mr. Justice 
Muttusami Aiyar does make to Act II of 1864 1+ will be found 
that he refers to section 38 only and has not considered section 39, 
Although the head-note in Subbavayarv Asii vatha Upadesayya (2) 
calls the purchase there under consideration a benami transaction 
it will be found that such was not the case. The allegation there 
put forward was that the plaintiff's father had made the purchase 
not solely on his own behalt, but on behalf of all the villagers, of 
whom he was one Such a purchase is not bonam. No question 
as to whether the transaction now under consideration involved an 
obligation in the nature of a trust under section 82 of the Trasts 
Act having been raised im either of the lower Comts we cannot 
allow such a question, which would necessitate the trial of issues 
under that section and section 96, to be mooted now For these 
reasons we must hold thot ıt was not open to the third and fourth 
defendants to contend that Palamappa Chettiar was not the real 
purchaser and we accordingly set aside the deerco of the District 
Judge and restore that of the Distiiet Munsif with costs here and 
in the lower Appellate Court. 


(1) ILR, 18 Mad, 469 (2) TLR, 20 Mad, 494. 


NARAYANA 
Owerrran 
a. 
CEOKKAPPA 
Mupariaz, 
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APPELLATE CIVIL. 
Before Mr. Juste Bhashyam Ayyangar and Mr. Justice Moore. 


1901. AMEER AMMAL (RepaispniatIve Or JUDGMIENT-DEBTOR), 
Decembor 18 APPELLANT, 
v. 


SANKARANARAYANAN OHETTY (DrcgFE-HOLDER), 
RESPONDENT.” 
Muhammadan Law—Doue—Sut ona moita je eiecit oy judament-debtor— 


Derive for sale—Diconse of gudgment arbloo V. te « beu t—attemp! by pu- 
chaser lo obtean postuasion —Resistance by S S (gay 01d. that her done, 


foi mid a char je en the lard 9^ ely 


A widow s clum for dower nnde Muhemmac Lu, 5 not a hen on hea 
hhusbinds propaty, such as 15 obtamed by à magiest but rinks on a par 


with ordimary debts <, 


Peririon under section 334 of the Code of Civil Procedure com- 
plaining of au obstruction preventing the petitioncr from obtaming 
possession of property Petitioner had purchased the property 
at a Court auction sale, and attempted to take possession of it, 
when he was obsttuctod by the second counter-petitioncr, Ameer 
Aminal, widow of the fist judgment-debtor in the sui in 
execution of which the auction sale had been held. The 
decree was one for sale and the suit was based on a mortgage 
executed by the fist julgmeat-debto: therein. The second 
counter-petitioner had been brought on the record in execution 
as the representative of that defendant The ground of her 
resistance was that the property in question was liable for her 
dower, and that as it had not been sold subject thereto the sale was 
invalid. It was admitted that no charge for dower had been 
created by agreement. Tho District Munsif held that the sale 
was binding on second counter-petitioner, and that her clam fo 
dower could not prevail against petitioner. 

The District Judge, on appeal, said -—“Appellant, in her coun- 
ter-petition, did uot allege that she was in possession in lieu of dower. 
She did not even allege that she was m possession If she has a 


* Appeal agams! tho order of IL. Mobeily, Dishict Judge of Madura, m 
Appeal Smt No 399 of 1900, agamst the order of A Narayanan Nambiar, District 
Munaf of Madura, in Miscellancous Petition No 733 of 1900 in Execution 
Petition No 733 of 1899 ın Orginal Sut No 117 of 1895 
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claim ior unpaid dower, that claim constitutes a debt payable 
part passu with the demands of other creditors, but docs not 
become a preferential charge on the estate in the absence of Bye- 
‘Mokhasa (Sutherland’s ‘Privy Council Judgments, Volumo IL. 
page 599).” Hoe dismissed the appeal. 

Against that order, second counter-petitioner preferred this 
appeal. 

8. Subramama Ayyar for appellant. 

V Krishnaswami Agyar Sor respondent, 

Jenowewt.—The decision of the District Judge is, in our 
opmion, right, A widow'sclam for dower under Muhammadan 
Laws nota lien on her husband's property such as is obtained 
hy a mortgage. The Muhammadan Law has nowhere placed a 
clam for dower as ugh es a mortgage, 


ib has ranked it on 
r with ordinary debts (Mussmmut Wahdunnssa v Mussanut. 
Shubsathen(1)) — In tho present case the widow has no doubt been 
10 possession sinco the death of her husband, but such possession 
can give her no right as against a purchaser in execution of a 
decree for sale passed on a moitgage executed by her husband. 
This appeal is dismssed wath costs. 


a p 


APPELLATE ORIMINAT. 


Before Bir Arnold Wale, Chief Justice, and Mo Justice Benson. 


SANGILIA PILLAI, PETITIONER, 
v. 
THE DISTRICT MAGISTRATE OF TRICHINOPOLY, CouxrER- 
PETITIONER.” 
Cıvmnal Procedure Cole— ici F oj 1898, s 476—“ Judical Proceeding” — 
Records of case railed for 1y District Manstiate vn lus executivi capacity 


Though an oidor passed after xeends havo been cillod for, for any of tho 
purposes specified m section 435 of "the Code of Cimumal Proceduro, ma; 


(l) 6 Beng LR, 54 

* Criminal Revision Petitions Nos. 279 and 280 of 1901, unde: sections 435 and 
439 of the Code of Cuminal Procedure, paying the High Court to revise the 
cider of R H Shiploy, Distict. Magistrate of Tichmopoly, dated 28th August 
1901, and the order of H G Josoph, Sessions Judge of Trchmopoly, datod 28th 
September 1901, passed on Criminal Miscellaneous Petition No, 18 of 1901. 


AMERR 
AMAT, 

» 
BANKARA- 
MARAS AMAN 
Curar 


1901 


December 18 
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Saxara “fadioral proceeding” for the purposes of section 470 (as to which the Court 
d gave no ruling), where a Distnict Magishiste called for such rocords in Ins execu- 
qua Dasraron f capacity to see whether an applieation for an enquuy mto the conduct of a 
Masismnat? police constable should be granted, and passed an order thereon, sanctioning bis 
OF TRICHI- prosecution 
OPRLT Held, that there was no judicial proceeding witlin the meammg of section 476, 4 


and thet the order must be sot aside 
Parrrron to revise an order sanctioning the prosecution of petitioner 
(ahead constable) ona charge of giving false evidence under 
section 193, Indian Penal Code. The order was passed by the 
District Magistrate of Trichinopoly on 28th August 1901, in a 
proceeding in which it was recited that the following documents 
had been read :— A petition; records of an enquiry held by the 
District Superintendent of Police; and a reference to the Public 
Prosecutor and his reply. The order was in the following terms :— 
fOnpzR —From tho records [in certain calendar cases on the 
file of the Town Sub-Magistrate in which four persons charged 
with having committed burglaries were discharged] and from the 
i Publie Prosecutor’s letter [expressing his opinion, m reply to a 
i reference to him on the point that proceedings against petitioner 
m under section 193, Indian Penal Code, would stand] it appears j 
that there is sufficient evidence to institute proeeedings against 
Sangili (hen constable) for an offence under section 193, Indian +! 
Penal Code In these cucumstances the District Magistrate , 
sanctions the prosecution of Sangili before the Head-quarters 
Deputy Magistrate." Petitioner applied for revocation of the sanc- 
tion to the Session Judge, who held that if the order in question 
was to bo taken as one passed under section 195, the Sessions Court — | 
would be bound to cancel it, inasmuch as the District Magistrate 
had no authority to grant any sanction m the matter, since he was — |. à 
not the ‘ordinary appellate authority, and as the provision in off í 
the order as to the Court before which the charge was to be tried?” 
was beyond tho scope of such a sanction But he thought, from 
the form of the order and the material on which it had been passed, 
that the District Magistrate had passed ıt under section 476 of 
the Code of Criminal Procedure, the proceeding having been 
passed by the Magistrate suo motu after an enquiry held by him 
through others He agreed that the grant of sanction under 
b 476 would be illegal, as the offence charged had not been 
imi d before the District Magistrate or brought to his notice ' 
of dn peosodings: by Mod fb thie’ Sessiony’t 
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Court was not competent to consider that question He dismissed Basert 
ITTA 


the petition on the ground that no appeal lay to the Sessions Court, — P" 
Petitioner filed petitions in the High Coart against the order Tar Disraror 


: Maceram 
of the District Magistrate of 28th Angust 1901 and that of the or 

: marcus 
Sessions Judge Noroxy, 


T Rangachariar tor petitioner 

The Public Prosecutor for the Crown 

Jvpeevr.—The Public Prosecutor has conceded that the order 
of the District Magistrate, dated 28th August 1901, cannot be 
upheld as an order for sanction to prosecute such as is required by 
section 195 (1) (b) of the Code of Criminal Procedure inasmuch 
as the District Magistrate is not the Comt to which the Sub-Magis- 
trate is subordinate within the meaning of section 195 (1), Criminal 
Procedure Code He has contended, however, that the order is 
valid as an order made under the powers conferred by section 476. 
Assuming the order was tended to be made under section 476, its 
validity depends on whether the alleged offence was brought to 
the notice of the District Magistrate in the course of a judicial 
procesding. The Pablic Prosecutor has argued that the District 
Magistrate must be assumed to have called for the records under 
the powers conferred by section 435, and that an ordor made on 
consideration of the records called tor under that section is a 


judicial proceeding for the purposes of section 476 It is not 
necessary tor us to consider the genera) question whether an order 
mare after the records have been called for 1s a judicial proceeding 
for the purpose of section 476, Tt may be that an order made 


after the records have boen called for for any of the purposes 


specified in section 435 would be a judicial proceeding for the 
purposes of section 476, Tn the present case, however, it seems to 
us clear from the terms of the position on which tho order of 
28th August 1901 was made and from the endorsement of the Sub- 
Magistrate submitting the records that the order of that date was 
not made atter the records had heen called for for any of the 
purposes mentioned in section 435, The order calling for the 
records seems to have been made by the District Magistrate in his 
executive capacity for the purpose of enabling him to ascertain 
whether tho petitionor’s prayer for an enquiry into the conduct of 
the Police should be granted. In our judgmout ho presen case 
does not come within the torms of section 436 and we think there 
was no judicial proceeding for tho purposes of sestion 478. 


4 
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BANGILIA The Public Prosecutor has further contended that it was 


es “competent for the Deputy Magistrate to take cognizance of the 


Tar DisTRIC? offence under section 190 and that the order of 28th August 1901, 


MAGISTRATE 
or Teıcnie which purports to grant sanction, was unnecessary and may eres 


NOPOUY. gore bo treated as a nullity. We feel no doubt that the offence 
alleged to have been committed is an offence in relation to a 
proceeding in a Court within the meaning of section 195 (b) of 
the Code of Criminal Procedure. Sanction is therefore necessary. 

The order of the District Magistrate, dated 28th August 1901, i 
must be set aside, 
APPELLATE CIVIL. 
Before Sir Arnold White, Chief Justice, and Mr. Justice Moore." 
. 
1901. CHEMNAUTHA ATTEKUNNATH LAKSHMI AMMA 
Deca AND TWO OTHERS (DEFENDANTS No. 2 To 4), APPELLANTS, 
1903, e 
January 3. i 


^j Y PALAKUZHU THUPPAN NAMBUDRI AND ANOTHER 
(PLAINTIF? AND FIRST DEFENDANT), RESPONDENTS. * 


Malabar law-—Sarasvadanom marriage—Devolution of property of wife's illom ‘on 
her decease without issue—Nambudries—Self-acquisitions. 
: First defendant, who was the nephew of S, had executed a hypothecation bond 
\ over certain property in plaintiff's favour, subject to a prior mortgage which had 
been executed by his uncle in favour of P. The assignee of a decree against S uf 
then caused the properties tv be attached and proclaimed for sale, when plaintiff — 
preferred a claim, which was allowed. At a sale which took place subsequently, N 
H purchased the property subject to P's and plaintiff's debts. N then assigned his 
" right to defendants Nos. 2 to 8, who paid P the amount of his debt, but did not pay » 
plaintiff, Plaintiff now sued all the defendants for the amount due under his bons 
and claimed thot the mortgaged property should be sold “in default of payment. 
Defendants contended that the property was not the jenmam of first defendant's 
ir case being that first defendant's senior paternal uncle, S, had. obtained 
t from his wife's illom, and that, in consequence, his nephew, first, 
at, had no right to execute a mortgage over i 


ac 


No. 495 of 1900 against the decree of A. Venkataramana ^ 
ge of South’ Malubar at Palghat; in Appeal Suit No. 617 of 
X kf: 


Monon, Dingi Monk 
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Feld, that in the face of this admission it was impossible for defendants to ÜmzxvATTHA 
contend that, on the death of S's Saraavadanom wif, S lost ali his rights over “ATTORUN- 


NATH 
Mr tho property òf her illo: ‘Laxsmur 
' Whether, under the customary law governing the Nambudvies of Malabar, — Auma 
j scl-acquisitions pass, at death, to tho immediate heirs of the acquirer rather ^ 
a Panaxezuc 
than to his illou.—Quao REL 
Whether, in the case of a Sarasvadanom marriage, the wife dying without Npopai. 


issue, the property of her illom vests in her husband by virtue of his affiliation. 
under that marriage—Queere 
Surr for sale of mortgaged property. The amount claimed was 
tho principal and interest duo under a registered hypothocation 
bond executed by first defendant on 8th April 1886. The plaint 
alleged that items Nos. 1 to 15 wore the jenmam of first defendants 
illom, that items Nos, 16 to 24 were demised on kanom to first 
defendant's illom, that first defendant's uncle Sankaran Nambudri 
mortgaged all the 24 items to Pakeori Rowthen for Rs. 3,000, that 
first defendant had executed the hypothecation bond now sued on * 
to plaintiff subject to Pakeeri Rowshan’s mortgage, and authorised 
h plaintiff to collect the porapad due by Pakeeri Rowthan, that 
] the interest due to plaintiff for the year 1886-87 had been paid by 
Pakeeri Rowthan, that while the lands were so held the assignee 
of a deeree against Sankaran Nambudri caused the properties to 
be attached and proclaimed for sale, that plaintiff thereupon pre- 
ferred a claim, which was allowed, that in tho sale which after- 
wards took place Narayanan Nair purchased the lands subject to 
plaintiff's and Pakceri Rowthan’s debts, that, in 1888, Narayanan 
Nair assigned his right to defendants Nos. 2 to 8, who paid off 
Pakeeri Rowthan’s debt and reduced the properties to possession, 
Plaintiff claimed to be entitled to revover the panayom and interest 
thereon from March 1887. 
g First defendant admitted plaintiffs mortgage but contended 
| that inasmuch as the lends had been sold and purchased subject to 
plaintiff's debt, defendants Nos, 2 to 8, who were in possession, were 
alone liable for the debt. The chief point of defence of the other 
defendante was that thoy were not personally liable for any part ' 
of the claim, that items Nos. 1 to 15 were not the jenmam of first 
defendant's illom, that Sankaran Nambadri had got those, items 
by gift”, that first defendant, who was the son of Sankaran Nam- 
budri’s divided brother, had no right to execute the mortgage 
and that thoy only held possession of items Nos. 1 to 15. 

The District Munsif dismissed the suit. On appeal, the 
(Subordinate Judge said :—" The first question is whether the fits} 

$ [5 r 
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CusuNAUIHA defendant had authority to execute the plaint mortgage deed. It 


ATTEKUN- 
NATR 
LaxsHur 
AMA 


v. 
PALAKUZHU 
TnurrAN 
NAMBUDRI 


js undisputed that the mortgaged property belonged to Sankaran 
Nambudri under & Sarasvadanom grant. His Sarasvadanom 
wife having died issueless the property belonged to Sankaran 
Nambudri exclusively, and on his death it lapsed to his mana.” 
He found that first defendant had authority to execute the mort- 
gage, and that it had been executed for consideration. He reversed 
the deoirion of the District Munsif and gave plaintiff a decree as 
prayed. 

Defendants Nos 2 to 4 preferred this second appeal. 

P. R. Sundara Ayyar for appellants. 

V. Ryru Nambiar tor first respondent, 

Juvewent.—In paragraph 3 of his judgment the Subordinate 
Judge observes that the mortgaged property which forms the sub- 
ject matter of this second appeal belonged to Sankaran Nambudri 
under a Sarasvadanom grant and then adds “ His Sarasvadanom 
wife having died issueless the property belonged to Sankaran 
Nambudri exclusively, and on his death it lapsed to his mana.” 
The correctness of the findings of the Subordinate Judge on the 
two points of law dealt with in this paragraph has boon strongly 
contested here in second appeal. 

If the Subordinate Judge intended to lay down as a rule of 
law that, notwithstanding the death of the wife without issue, the 
property of her illom vested absolutely in her husband by virtue of 
his affiliation under his Sarasvadanom marriage, it is very doubtful 
if bis decision could be upheld. In Hishava Thavagan v. Rudran 
Nambudri/1) the question as to whether the interest of the son-in-law 
divested by failure of issue of a Sarasvadanom marriage was consi- 
dered, but not decided and in two more recent decisions (Kumaran v. 
Narayanan and Vasudevan v. The Secretary of State for India(2)), 
in which the nature of s Sarasvadanom marriage was very fully 
considered, it was not necessary to decide the question now under 
consideration In the latest judgment of importance delivered 
by the High Court relating to marriages of this description 
(Amayur v. Kotimadhathil Ittcheri and the Secretary of State for 
Indta(3)) tho decision of the majority of the Judges (Muthuswami 


Aiyar and Parker, JJ., Shephard, J, dissenting) is clearly in 


(D) LLR., 5 Mad., 259 (2) TLR, 9 Mad, 260; IL R., 11 Mad, 157, 
(8) Second Appeal No, 800 of 1887 (unreported), 
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favour of the contention now advanced on behalf of the appellants Cxrxxavzza 
That judgment has, however, not been reported, Under theso AYTEUS 
circumstances it cannot be held that the question now under consi- bere 
deration is concluded by authority It is, however, nob necessary v 
to decide it in the present second appeal inasmuch as the second, "inui 
third and fourth defendants (appellants) have, in their written Neuve, 
statement, clearly admitted that Sankaran Nambudri obtained the 
properties as a gift from his wife's illom What 1s there stated is 
as follows :—(pmagraph 6) - Items Nos 1 to 15 were the jenmam 
and the iemaining items the kanom of the Thiruthiyil illom. 
Those and other properties together with the rights aforesaid 
wore obtained by Sankaran Nambudri, the senior paternal uncle 
of the first defendant, as a gift” In the face of this admission it 
is impossible for the appellants to contend that, on the death 
of his Sarasvadanom wife, Sankaran Nambudri lost all his rights 
over the property of hor illom. It may be mentioned that this 
gift has already come under the consideration of the High Comt 
in Kishava Thavagan v. Rudran Nambudri(1) 
It is further urged on behalf of the appellants that the Nub- 
ordinate Judge has wrongly held that on the death of Sankaran 
Nambudri the property that he had acquired in consequence of his 
Serasvadanom marriage lapsed to his mana or lom. It is urged 
that under the ordinary Hindu Law such property would be 
inherited by Sankaran’s own immediate hoirs and that it has never 
been held by the High Court that in this respect the law govern- 
ing tho Nambudrics of Malabar differs from the ordinary Hindu 
Law prevailing on the East Coast. "Thoro is much force in this 
contention. It does not appear to us that this question has ever 
been clemly and definitely decided by the High Court with 
Toforonos to Nambudries. Tho decisions of the local Courts show 
that for manv years there was no uniform custom as to tho devolu- 
tion of tho self-acquized property of a member of either a Malabar 
tarwad or illom. As to this Mr. Justice T. T, Strange, who was 
employed for many years in Malabar, observes as follows in his 
* Manual of Hindu Law? (second edition, section 309): “ Self- 
acquired moveable property, namely, that which is obtained by 
individual exertion and without aid from tho family funds, belongs 
oxolusively to tho acquirer, and may bo disposed of by him at 


(1) LLR., 5 Med , 259. 


Cui NAULIA. 
ATPERUN- 
NATH 
Laksmur 
AMMA 
v 
PALAKUZHU 
l'HUPPAN 
NaMBUDRI. 
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his pleasure Females may hold ıt as well as males On demise, 
it doscends, ın the caso of males, to their sister's sons, or nearest 
Anandravans, and, m the case of females, to then issue male 
and female" Mr. (afterwards Mi. Justice) Holloway, whose 
influence, as istrict Judgo of Telheherry and subsequently as 
Judgo of the High Court, on the development of Malabar Law 
as set forth in logal decisions can scarcely be overestimated, 
did not accept this view As Judge ot Tolhcherry ho, in Mayil 
Mambhotha Kamaran v. Mankhotha Ohcriya Ryru(1) observed 
as follows —“ The truth ol the matter is that Kannon (the 
deceased kanavan) acquired the propoity and, following the 
fallacy which 1s very prevalent, ıt has been supposed that his 
immediate juniors are those entitled to mherit it, It is unneces- 
sary to say that this is not the law ot Malabar, a law which I 
deploro as iruitful in mischief, but by which I am bound” On 
appeal, this decision was confirmed by the High Court (Athalur 
Varutha Shangaru Varier v. Munsheiry(2)), but the Judges in 
dismissing the appeal wrote no judgment and 1ecorded no reasons 
for their decision In so far. however, as Nayars are concerned 
the law was clearly laid down in the caso of Kallatı Kungu Menon 
v. Palat Erracha Menon(3) (per Scotland, C J., and Holloway, J.) 
as follows :—'* It is unquestionably the law of {Malabar that all 
acquisitions of any member of a family undisposed of at his death 
form part of the family property, that they do not go to the 
nephews of the acquiror, but fall, as all other property does, to the 
managoment of the eldest surviving male.” This decision, which 
has beon uniformly followed by the Courts, settled the law in so far 
as Nayar tarwads are concerned. Wath respect to Nambudrics 
there is, however, no definite ruling of the High Court. [n 
Vasudevan v. The Senctary of State for India(4) the learnod | 
Judges, no doubt in discussing certain questions regarding the 
personal law of Nambudnes observed that among them “ self- 
acquired property merges on the death of the person acquiring 1t 
with family property as is the caseamong Nayars.” This observa- 
tion, however, cannot be looked on as anything more than a mere 
obiter dictum as no question as to the self-acquisitions of Nambu- 
drigs was then before the Court, The course of the decisions being 
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as now set forth, we should certainly not be prepared to hold that Ousunawina 
16 is not open to the appellants to contend that the self-acquisitions P ver" 


of Sankaran Nambudii passed on his death to lus own immeditte M 
heirs and not to his illom it this contention had been raised either v, 


Pataxozne 
before the Court of Furst Instance or the lower Appellate Court. “terran 


From the records however ıt 18 clear that this plea was never even Naweupar 
suggested till this case came before us on second appeal Such 
being the case we must refuse to refer this point, as we have beon 
requosted to do, to the lower Comts for onguiry and decision. 

As regards interest we accept the view of the Suboulinate 
Judge as set forth in paragraph 9 of his judgment. 

The second. appeal 1s dismissed with costs. 


APPELLATE CRIMINAL. 
Before Mr. Justece Subsahmanes Ayyar and Mr Justia. Buison. 
KING-EMPEROR 1901 


January 16 


o 


IHAMMANA REDDI AND 1*0 OLHERS, ÀCCUSLD" 


Orimmul 1 rovedwreCode—atel V of 1899,8 250—» iolous or aatis ecensmhons 
— Case institutud on “enformation given toa Majishate” —Informahon to a 
Village Magwtrute—Ducha je of accured—Order awarding compensatun— 
Validaty. 


A Village Migistiat isnot 6 Magisti ute witlan the wuuung of sccticn 250 
of tho Codo of Criminal Pioecduie, and whae a cast has bon mshtuted in 
consequence of à complaint madi to a Village Magistrate who sent a port 
to the police, who submitted a charg: sheet, the person who complamcl to the 
Village Magistaate cannot bc ordered, under section 220, to pay compensation 


to the accused if the latter are discha ged 
Cass referied for orders of the High Court, "he facts appear 
from the letter of reference, which was as follows:— 

“Section 250 of the Code of Criminal Procedure directs tho 
award of compensation for frivolous or vexatious accusations in 
any case instituted by eomplamt as defined in the Criminal 


* Oaseiefenied foi tho orders of the Ligh Cout under section 438 of the t 
Ciiminal Piocedure Code by OR. Mounsoy, District Magistrate of Coimbatoro, in 
has lotter, dated 18th Novombo: 1000, Referenco on Orumzmal Revision No. 62 of 


Kine- 
EmPFROR 
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Procedure Code or upon ‘information given to a Police officer or to 
a Magistrate In Criminal Case No. 117 of 1900 on the file of the 
Taluk Second-class Magistrate of Bhaváni, a case of house-breaking 
and theft in a building (sections 454 and 380, Indian Penal Code) 
the accused were discharged under section 233, Criminal Procedure 
Code, and the prosecution witness No. 2 was ordered by the Taluk 
Magistrate (second class) to pay compensation of Rs. 40 to each 
of the accused. The complaint in this case was originally made to 
the Village Magistrate, who sont a report to the police. The polico 
investigated the case and submitted a charge sheet to the Taluk 
Magistrate The Taluk Magistrato was of opinion that the case 
was instituted upon information given to a Magistrate—the 
Magistrate in this case is a Village Magistrate or in other words 
head of a village. Under section 1 of the Criminal Procedure 
Code nothing contained in that Code in the absenco of any specific 
provision to the contrary shall apply to heads of villages in the 
Presidency of Fort St. Gorge I am of opinion that the informa- 
tion in this ease was not given to a Magistrate, as the word 
Magistrate is used in section 250, Criminal Procedure Code, and 
thatthe award of compensation is not authorized by the Code. 
The case seems really to have taken up owing to a Police officer 
making a report. The judgment of the Taluk Socond-class 
Magistrate contained the following paragraphs 21 and 22:—'I 
discharge the accused under section 283, Criminal Procedure Codo- 
T called on prosecution witness No. 2 who informed the Village 
Magistrate about the alleged house-broaking and theft and on 
whose information all proceedings have been taken to show cause 
why he should not be ordered to pay compensation to the accused. 
He repeats that his complaint is true. I have written in great 
detail the reasons for dishelieving the complaint. The accused 
were arrested hy the police on 9th October 1899, and produced 
before this Court and were let out on bail on 11th October 1899. 
They havo been thus subjected to considerable humiliation. I have 
considered over the matter of awarding componsation and believe 
such patently vexatious charges should be put down. Taking all 
the circumstances into consideration, I direct that prosecution 
witness No. 2 do pay to each of the accused Rs. 40 under section 
250, Oriminal Procedure Code. ” 
Mr. W. Barton, for the Public Prosecutor, for the Crown. 

Mr. C. E doc for the accused. 
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JupemENt.— Wo think that tho view of the District Magistrate 
is correct. We set aside so much of the Second-class Magistrate’s 
order as was made under section 250, Criminal Procedure Code, 
and direct that the amount, if any, levied as compensation be 
refunded. 


APPELLATE CIVIL. 


Before Mr. Justice Bhashyam Ayyangar and Mr. Justice Moore. 


OHALADOM THOLAN AND axonurem (DETENDANIS), PrinroxEus, 
v. 
KAKKATH KUNHAMBU (Prarvrmi), COUNTER-PETILIONER * 


Cil Procedure Code—Ael XIV of 1882, « 43—For mer sint for injunction lo re- 
stran defendants from removing shells stored on certan lani -— Dismissal as not 
mamtamablo—Subseruoni conzorswn by defendants of the shells Sin for thear 
rale — Mainteanabilsty—Agrienttural tenants—Raglt fo dy shells. 

Though a tenant of lends for the cultivation of paddy may possibly, be justi- 
fied m digging up shells from the land for the cultivation of the land m a proper 
and husband-like manner, the property in the shells so dug up is (in tho absence 
of local custom) not in the tonant but in the I.ndlord, and the tenant has no 
aight to convert them to his use. 

Defendants, who held land for thc cultivation of paddy, had dug up from the 
land shells which are used for the mannfacture of lime, and stored them on the 
land. The landlords had let the nght to dig these shells to plamtift, who, m 
conjunction with the landlords, aud. while the shells were still on the land, sued 
for a perpetual mjunchon restraining dcfendants fiom digging shells and also to 
restrain them from canying away those which they had already dug, and which 
were stored on the land. ‘That case was dismissed as not bemg one m which an 
injunction could be granted. Subsequently to iis dismissal, defendants removed 
the shells, and converted them to their own uso, Plaintif now sied for their 
value; whew 1 was pleaded that vhe sut was bani ed by section 43 of the Code of 
Cavil Procedure. 

Had, that the suit was nob bared. 


Burr to recover ihe value of shells (used for the manufacture of 
limo), which had been removed by defendants (petitioners) from 
certain land. This land was held by defendants as agricultural 
tenants for tho cultivation of paddy. Plaintiff (respondent) was 


* Civil Reviswn Petition No. 230 of 1900 under section 25 of Act IX of 1887 
praying the High Court to rovise the deoreo of M. Mundappa Bangora, Distros 
Munsif o£ Tellisherry, 1n Small Cause Suit No. 250 of 1900. 


Kre- 
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grem a subsequent lesse, under the landlords, of the right to dig up 
HOLAN 


v and take shells from the land, subject to the duty of not causing 
Fi. any detriment to the use of the land for agricultural purposes by 
the cultivating tenants. Defendants had dug up a large quantity 
of shells, which they stored for some time on the land. Whilst 
the shells were on the land, plaintiff and the landlords brought 
Original Suit No. 469 of 1899 against defendants, in which a perpe- 
tual injunction was claimed restraining them from digging up shells 
from the land, and also to prevent them from carrying away the 
shells which had been already dug up and which were at that 
time stored on the land. The District Munsif dismissed that 
suit on the ground that the case was not one for an injunction, as 
adequate pecuniary compensation could be obtained by the then 
plaintiffs for the invasion of their rights. He left undecided the 
question, raised in one of the issues, whether defendants had any 
right in the shells. After that decision, defendants removed the 
shells which, at its date, were stored on the land. The lessee of 
« the right to dig shells now sued to recover the value of the shells 
so removed. The defence was twofold: (1) that plaintiff had no 
right to the shells, which, it was contended, belonged ta the defend- 
ants, the agricultural tenants; (2) that the suit was barred by 
section 43 of tho Civil Procedure Code. The District Munsif held 
that inasmuch as defendants were simple tenants the right to 
the shells found underground belonged to the landlords, under 
whom plaintiff was entitled to recover as lessee of the landlords’ 
rights. On the second point he held that the suit was not barred 
by section 43 of the Code of Civil Procedure, as Original Suit 
No. 469 of 1899 had been dismissed on the ground that it was not 
maintainable in law. He gave plaintiff a decree for the value 
of the shells which defendants had removed. Defendants filed oy 
this revision petition. ; 

V. Ryru Nambiar for petitioners. 

J. L, Rosario for counter-petitioner. 

Jupement.-—The petitioners are agricultural tenants of some 
lands for paddy cultivation and the respondent is a subsequent 
Tessee under the landlord of the right to dig up and take shells: 
© from tho holding without causing any detriment to the use of ù 
$ xr agricultural purposes by the tenants. It is found that thè 

a fal tenants dug up a large quantity of shells and com 
own use.» But they have not, í 


VoL. XXV.) MADRAS SERIES. ei 


any local custom entitling thom todo so {Tucker v. Lingér(1)). Onaravow 
1 Whether the tenant was or was not justified in digging up shells 


for cultivating the land i -like tas KAEKATI 
or enltivating the land properly aud in a husband-like manner, Casas 


THOGAN 
^ 


| the property in the shells is noi in him, but in the landlord, or 
rather the plaintiff, the respondent, the assignee of the landlord 
i (Tucker v. Linger(l); Blwes v. Briggs Gas Coy(2). In the 
1 absence of a local custom the defendants had not a right to convert 
the shells, which they dug up, to their own uso. Section 43, Civil 
Procedure Code, is in our opinion no bar to any portion of the 
claim made in this suit, for it is admitted that even such portion 
was on the holding where it was storel up at the date of the 
former suit for injunction, but was removed and converted by the 
| defendants to their own use only subsequent to the former suit. 

i The revision petition therefore fails and is dismissed with 

costs, 


APPELLATE CRIMINAL. 
| Before Mr. Justice Subrahmania Ayyor and Mr. Justice Davies. 


JOHN MARTIN SEQUEIRA (COUNTER-PETITIONER), PETITIONER, 


v. E 
LUJA BAI (PETITIONER), RESPONDENT.” 


Criminal Procedure Codo—.ict V of 1898, a. 195 (4)— Sanction to proseeute. 


Clause (4) of section 195 of the Code of Criminal Procedure applies only to 
cases in which, at tho timo of granting sanction to prosecute; the offender is 
uncertain or unknown, Where there is no doubt as to whom the prosecution 


is to be directed against, the offender should be named, 
ApeLication under section 195, clause (4), of the Code of Criminal 
Procedure for sanction to prosecute petitioner for forgery. 

The District Judge made the following order:—“It is not 
denied now that the worlsin the application for probate and in the 
vakalat, ' this cross is tho signaturo of Luja Bai’ were written by 
the counter-petitioner, though it is not admitted that they were. 

, Thero is nothing at presont on rocord to show that tho counter- 


Q) LR, 8 A.O., 508. (2) 33 Ch.D., 582. 

* Criminal Miscellaneous Petition No. 144of 1900 praying the High Court 
to revise the order of J. W. F. Dumorgue, District Jndge'of, South Canaza, on 
(Giril Miscellanooue Petition No, 224 of 1900, 
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Jos Mamia petitioner wrote those words but there is strong reason for thinking 
ru that the alleged marks were forgeries, and under section 195 (4), 
Lv Bat. Criminal Procedure Code, I sanction the prosecution of the person 
who committed the forgeries for an offence pumshable under 
section 465 of the Indian Penal Code.” 
Against this order, petitioner preferred this criminal revision 
petition. 
Ayya Ayyar tor petitioner. 
K. Narayuna Rao for respondent 
The Publie Prosceutor (Mr. E. B. Powell) tor the Crown. 
TupGMent —As the petitioner was not “a party to the pro- 
ceeding in the Court” in the case in which the alleged forged 
will was produced, no sanction for his prosecution was required. 
Therefore the Judge was not competent to entertain the application 
for sanction. Even if he had been, he should have named the 
person against whom the prosecution was to bo directed, as thero 
was no doubt about who that person was Clause (4) of section 
195 of the Code of Criminal Procedure obviously applies only 
to cases where, at the time of granting sanction, the offender 1s 
uncertain or unknown. 
The sanction in this case must therefore be revoked. 


APPELLATE CIVIL. 


Before Mr. Justice Darus and Mr. Justice Bhashyam Ayyangar. 


1902 MEIYYALU NADAN (Pratrir1), APPBLLANI, 
Fobruuy 


90. v. 
ANJALAY anp axoruER (DErENDANTS), RESPONDENTS * 
Registration Act- Act TII 01 1877, W7—Deed of nfl j immovable pij oily— | 
hugistiotion by lejal repicsentatrre after death of donor —Talidsty of jift. 


The voluntary 1egistation of a decd of gift by the legal representative of 
tho douo has the same effect as its voluntary registration by the donor himself 
m lus life-time. 


* Becond Appeal No, 1183 of 1000 agamst the decree of K. Ramachandra 
Ayyar, Subordinate Judge of Negapatam, m Appeal Smt No. 695 of 1880 presented 
fagattist the decroo of V. Cooppooswanu Ayyar, District Munsit of Tirotoraipundi, 
in Orgia] Spit No, 75 of 1899., 
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Burr for a declaration that a certain house was liable under a decreo 
which had been obtained by plaintiff against first defendant. The 
plaint stated that when the house in question was attached by 
plaintiff second defendant filed a claim petition, in consequence 
of which the house was released from attachment. Plaintiff now 
brought this suit, and contended that the house had belonged to the 
husband of first defendant, and that first defendant had enjoyed it 
since her husband's death; also, that the right set up by second 
defendant her daughter, was not legally complete, and that the 
house was therefore hable to the claim. First defendant was er 
pute, Second defendant claimed that the house had been given 
to her by her deceased father, and that the deed of gift had been 
registered. "The District Munsif found that the deed had not been 
registered or presented for registration by the father during his life- 
time, and that it had boon rogistered after his death, on presentation 
of the document by his widow, the first defendant. He held that 
possession of the property could not pass till registration of it was 
effected, and that the gift was inoperative. He made the declara- 
tion, On appeal, the Subordinate Judge said :— The object of 
registration is to secure legal efficacy to the transaction and it can 
bo effected by the executant or by his heir-at-law. Section 25 of the 
Contract Act enjoins registration under the law for the registration 
of documents,--and Act ITI of 1877, the Registration Act, does not 
say that, unless registration by the executant is effected, such deods 
lose efficacy. Section 123 of the Transfer of Property Act requires 
a gift to be effected by a registered instrament signed by the donor 
There is nothing here to require the donor himself to effect regis- 
tration as the only means of rendering the deed valid. There is no 
difference in the language used in section 59, relating to register- 
ing a mortgage deed for Rs. 100 and more, and that in section 
123,—and that a mortgage deed could be registered after the 
executant’s death by the heir-at-law admits of no doubt. Right tc 
claim specific performance in the one ease and not in the other 18 
based upon consideration and no consideration respectively and not 
upon who effected registration of the particular deed 

The deed of gift reads as a will coupled with language of imme- 
diate delivery and of protection of the executant and his wife by 
the beneficiary and is drawn upon a stamp ot Rs. 10 value, Butit 
was virtually a deed of gift with a burden ora settlement, Second 
defendant was the only child of her parents, and a maiden daughter 


Marvvauc 
EIUS 
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ANJATAY. 
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Mevvaty living with them, married only four or five months after father’s 
nn AN death, Hor possession therefore commenced, so to speak, from the 
ANJALAY. time of the deed and she has been living in the house included in 
the gift ever since.” He reversed the District Munsif's decree and 
dismissed the suit. 
Plaintiff preferred this second appeal. 
A. J. Ambrose for appellant. 
V. Krihnaswami Aiyar for second respondent, 
JupoxrxT.— The voluntary registration of the deed of gift 
hy the legal representative of the donor has ihe same effect as 
its voluntary registration by the donor himself in his life-time, 
There was, therefore, a valid gift to the second defendant, 
The second appeal is dismissed with costs. 


APPELLATE CIVIL. 


Eefore 8u Arnold White, Chief Justice, and Mr. Justice Moore. 


1901. APPATHURA PATTAR (PLAINTIFF), APPELLANT, 
v. 
GOPALA PANIKKAR (DErBNDANT), RESPONDENT.* 


Evidence Act—Act I of 1872, ss. 63, 65, 99, 114--Copy of document—No evidence 
that orginal could not be produced—Secondary endence—Presumptron. 


Ina suit to rocover possession of land, the defendant relied principally on a 
doonmont which was filod m the Munsif’s Court in support of his title, According 
to the evidence this document had been prepared with refcionce to a document of 
an calier date, This emlior document was not produced, though it was admite 
tedly in existence, nor was it shown that it could not have been produced. The 
Munsıf decroed in plaintiff's favour. On appeal, a copy of the earlier document ! | 
was produced and filed 

Held, that although the exhibit was admissible as secondary ovidence, it 
was only secondary evidence of the contents of a document. There was no 
evidence that the document, of the contente of which the exhibit was evidence, 
was in fact executed in 1862 between the parties mentioned, and inasmuch as the 
exhibit was a copy and not the original, the presumption which, under section 90 


Sh 


118 Second Appeal No. 725 of 1900 against the decree of K. Krishna Rao, Sub: 

Gudge of Sonth Malabar, in Appeal Suit No. 450 of 1899, reversing the, 

fights Aryan, District Munsit of Temelprom, in Original Suit No 78 (| 
Ñ t 
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of the Evidence Act, may be made where a document over thirty years old is ArPATEURA 


produced, onght not to be mado. 


Khetter Chunder Mookerjce v. Kholer Paul Sreeterufo, (LI, 5 Calo, 880),  Gopara 


referred to. 


urr for possession of a paramba and for money. Plaintiff 
claimed to bo entitled to the paramba on a perpetual service grant 
and to the improvements thereon. He alleged that defendant 
had forcibly entered the paramba and eut and removed timber from 
it and he sued to oject him and to recover possession, and claimed 
the valuo of the troos which, as he alleged, defendant had cut. 
Defendant denied plaintiff's claim to the paramba, as well as the 
alleged trespass. He ploaded that the paramba had been assigned to y 
him and was in his possession and thatifit had been demised to 
plaintiff, tho domiso was fraudulent. He further claimed that the 
suit was barred by time, and by adverse possession, At the 
hearing before the Munsif, a document, being a rogisterod kanom 
deed exeeutod in the year 1060, was filed as exhibit XIV, and 
was strongly relied on by the defendant. It contained a refer- 
ence to a water-course as forming the eastern boundary of the 
paramba and it was on this that defendant principal 
proof of his claim. The Munsif said that exhibit XIV was of 
great importance, becanse all the other documents filed by defend- 
aut which had come into existence subsequently to exhibit XIV 
depended upon it for the information they contained, the refer- 
enco in it to the water-course as the eastern boundary appearing 


in that document for the first time. 


examination, stated that ho had known the paramba from the year 
1060, which was the vear in which exhibit XIV had been executed. 
He was at that time employed under the Zamorin and went to 


the paramba and noted its boundaries. 


prepared the renewal deed, the draft of it being made with 
reference toa prior deed of 1088 or 1038. The prior deed of 
1033 was produced and filed as exhibit VIII; and did not 
mention the water-course as the eastern boundary of the paramba. 
Bnt the deed of 1038 was not produced hefore the Munsif, It 
was not shown that the document could not be produced, On 
the contrary, it was admitted to be in existence and in the custody 
of the Zamorin. The Munsif inferred from its non-production , ` 
that no mention was made in it of the water-course as the eastern 
boundary of the paramba. Considering the effect of exhibit XIV, 


Parrar: 
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PANIKKAR, 


relied in 


Defendant, in his cross- 


He also stated that he had 
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he thought that the circumstances under which the material 
portion of it had been introduced, describing the water-course as 
the eastern boundary, and defendant's own connection with its 
introduction, rendered the document on that point suspicious, 
He believed plaintiff's documents and distrusted exhibit X1V, and 
attached no weight to defendant's other documents, as they merely 
reproduced the reterence to the water-course from exhibit XIV, 
In the result, he passed a decree directing defendant to deliver up 
the paramba to plaintiff, and to pay the valuo of the timber which 
had been ent 

Defendant appealed to the Subordinate Judge, who thus referred 
to the Munsif’s comments on exhibit XIV :—** He remarks that 
the earlher kanom document of 1038, which was stated by the 
defendant to have been referred to in drawing up exhibit XIV, had 
not been produced. The document is now found to have been filed 
in an important suit in the Palghat Sub-Court, and the Zamorip, 
who had filed it and who belongs to the Kilake Kovilagom which 
is the grantor to the plaintiff, was said to be in no mood to get it 
back and file ıt for the benefit of the defendant. Now, however, 
the defendant is able to obtain a copy of it and has filed it as exhibit 
XV. Even the copy was obtained in 1889 when this present 
dispute had evidently not arisen — Exhibit XV distinctly mentions 
the water-course as the eastern boundary of the defendant’s holding 
and so supports exhibit XIV. The two documents XIV and XV, 
by the mention of the water-course marked D on the plan, make 
it clear that the plaint ground belongs to the defendant” He also 
found in defendant’s favour on the question of possession. He 
reversed the decree and dismissed the suit. 

Plaintiff preferred this second appeal, 

Sundara Ayyar for appellant. 

J. L. Rosario and Bhashara Menon for respondent, 

J.penent —We think the Subordinate Judge was wrong in 
admitting exhibit XV in evidence as proving that in 1862 a 
deed was in fact executed by the parties referred to, and in the 
terms set out, in that exhibit. In the circumstances, exhibit XV 
was admissible as secondary evidenco under the provisions of 
sections 63 and 64 of the Evidence Act. But it is only secondary 
evidence of the contents of a document. There is no evidence that 
the document, of the contents of which the exhibit is evidence, was 
in fact exeouted in 1862 between the parties mentioned, and in the 
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terms stated in the exhibit. No doubt the document of which 
exhibit XV is a copy purports to have boen executed in 1862 and 
therefore purports to bo moro than thirty years old, but it is not 
produced, and this being so, we think the presumption which, under 
section 90 of the Evidence Act, may be made where a document 
over thirty years old is produced from proper custody, ought not 
to be made. It is not necessary to consider whether we should 
be prepared to follow the decision in Meier Chunder Mookeryee 
v. Khetier Paul Sreeterutno(1), if it had been slown, as it was in 
that case, that the original document could not be producad by 
reason of its having been lost. In the present case there is nothing 
to show that the original document, which admittedly is in exist- 
ence, and in the eustody of the Zamorin, could not have been pro- 
duced if propor stops to procure its production had beon taken. It 
has been argued that section 114 of the Evidence Act enables us to 
make the presumption of ihe genuineness of the original document ; 
but the law as to the presumptions which may be mado in the 
case of documentary evidence is laid down in vhe sections which 
deal with documentary evidence, and section 114 has no application 
toa case of thissort. Apart, however, from the evidence of title the 
Judge states that he believes the oral evidence as to twelve years’ 
possession by the defendant and disbelieves the plaintiff's evidence 
of possession. On the question of possession there is, therefore, a 
finding of fact in defendant’s favour with which we cannot interfere 
on second appeal 

The secoud appeal is dismissed with costs 


U) ILR, 5 Calo, 880. 
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June 18. 
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PRIVY COUNCIL. 


VENKAYYAMMA GARU (Wow anD REPRESENTATIVE or APPA 
RAO BAHADUR GARD), Prarsrirr 1x Surr No. 12 or 1893, 


v. 


VENKATARAMANAYYAMMA BAHADUR GARU (Dzrenpanr 
1N Sorr No. 12 or 1893) 


AND 


YENKATARAMANAYYAMMA BAHADUR GARU (Prarvrnr iv 
Surt No. 8 or 1893), 


v. 


VENKAYYAMMA GARU (Davaapanr 1x Suiv No 8 or 1893). 
Two Apprats CONSOLIDATED. 


[On appeal from the High Court of Judicature at Madras.] 


Hindu Law—Inher tance—Mitakshiaia La —Interest tal en by daughters’ sons wn self- 
acpured properly of qrandjather—Sw vnorshyp—Revocation of Hindu will— 
Appeal to Pru y Cow eil —Piwlinq of unnecessary matter an record 


Actual dostinction oi ^ formal revocation m writing i8 not essential to 
constitute revocation of a Hindu will which does not depend on any English 
Ordnance or Code Under the Mitakshnia Law a daughter sucocedig to the 
self-acquired property of he father takes a hmutcd and restricted estate only, 
and such property does not become hei sti idban. 

Chotay Laly Chunnoo Lal, (1878) ILR, 4 Calo, 744, LR. GIA, 15, and 
Mattu Vaduganadha Terar v Dorastnga Teras, (1881) IL R , 3 Mad., 290, LR, 8 
1A. 89, followed. 

On the death of the daughter hor sons therefore succeeded to the property as 
heis of their grondfaho, and, there having been no partition betwoon them, 
they took it as ancestral property which had devolved upon them as members of a 
umted family unde the ordinary law of inheritance, wir, jomily with night of 
survivorship. Tt 18 the right to partition which determines the aught to take by 
sarvivoishup, and where there has been no partition the survivor takes. 

According to the Mitakehara Law the doctae of survivoiship is not limited to 
unobstructed succession and to the succession to the jomt property of re-umted 
co-parceners. 

Jasoda Koer v. Bheo Pershad Singh, (1889) I.L.R , 17 Cale., 33, and Sammadha 
Pülai v. Thangathanm, (1895) T.L.R, 19 Mad., 70, overruled. 


* Pexsent: Lord Macnacurey, Lord LivpyrY, Sir Forp Norta, Sir ANDREW 
Rcopu and Sw Artau Wrrson. 


n— 
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‘The Judicial Committee expressed their strong disapproval of the unnecessary 

expense incurred in this cise owing to the printing in the record of a large 
quantity of matter which was useless for the purpose of the appeal, character- 
izing such extravagance as an abuso of the nghts of suitoi s, whether appellants or 
respondents, end suggesting the propriety of the High Court in India excer- 
cising its jurisdiction «ver those who conduct 1 tigation and prepare appeals from 
its decisions, and tiking such steps as might be practirable to compel those who 
were to blame t^ pay the costs unnecessanily incarred. 
Two appeals consolidated from a decision (25th February 1897) 
of the High Cout at Madras by which a decision (15th March 
1895) of the District Judge of Godavari in a suit brought by the 
appellant in the first appeal was modified, and a decision of the 
same date and by the same District Judge in a suit brought by 
the appellant in the second appeal was reversed. 

The two original suits were numbered 8 and 12 of 1893. The 
former was brought by Venkataramanayyamma, widow of one 
Niladhi, against his brother Appa Rao to establish her right to the 
whole or, in the aiternativo to half, of the proporty which had 
descend: d to the brothers from their maternal grandfuther Venkat 
Rao. The latter suit was brought by Appa Rao against Venkata- 
ramanayyamma to set aside a will alleged to have been made by 
Niladri which formed part of the title relied on by her. Venkat 
Bao died in July 1869 and on his death his property descended 
to his wilow, aud on her death in July 1875 to his daughter and 
ineach case was held by them for the usual widow's estate. On 
the death of the daughter in 1881 the estate passed to and was 
registered in the namos of her sons Niladri and Appa Rao 
though their father Sami Royenin Garu coutinued to manage the 
estate for the sons as he had dono during the lives of their 
mother and grandmoth r. On the death of Niladri on 8rd 
Sejtember 1892 hs widow put forward a will alleged to have 
been executed by him ou the previous day. "lhis will was at first 
recognized by Appa Rao aud hs joined the widow in applying 
to the Revenue authorities that her name should be substituted 
for that of hor husband on the register and that the estate should 
be manag d jointly. Very sh itly afterwards he repudjated the 
will and took possossion of the entixe estate to the exclusion of the 
widow. Upon this she on 18th February 1893, instituted suit 8 
of 1803, in tho plaint in which she founded her claim on two 
allegations ;—Firsf ;—that Venkat Rao died leaving a will made on 
7th September 1866 by which ho appointed his wife as his heiress 
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Vrxix- after his death, and his daughter and his grandson Niladri Rao 
"aae âs heirs after hor death; “and they should therefore continue 
Yu 9 enjoy the estate as they please,” and that by virtue of their 
zaxixiv- arrangement Niladri became exclusive owner of the whole property 
BE on the death of his mother in 1884, though from his being unaware 
Gav. of tho arrangement, the estate was registered in the joint names 
of Niladri and Appa Rao Second ;—that on 2nd September 1892 
Niladri, her husband, executed a will’ providing that his widow 
should after his death become entitled to and manage the whole 
of his property like himself, that she should take in-adoption a 
boy of her own choice, that she should give to his daughters out 
of his estate a village yielding Rs 6,000 a ycar, and that if she 
should not like to manage jointly with the defendant Appa lao 
she should get the estate sub-divided and she and her adopted 
son enjoy ono moiety thereof, 

Appa Rao m bis written statement asserted that the will of 
Venkat Rao had been revoked and cancelled before his death, and 
was never acted upon, and that the will did not create any line of 
devolution, but merely declared the mode in which the estate 
would descend by Hindu Law He aiso alleged that the conduct 
of Niladri in recognizing his brother's iights in 1884 was the 
result not of his ignorance of the will. but of his knowledge that 
it had never taken effect As to the second allegation he said 
he was at first led to believe that Niladri had made a will, but 
afterwards found that he had been deceived, He denied the 
existence of any such will and asserted that le had been enjoying 
the properties in dispute jointly with his elder brother, and that on 

Niladri’s death the whole vested in him by survivorship. 

The issues, so far as they are now material, were— 

(1) Whether Venkat Rao’s will was revoked. 

(2) Whether, if not revoked, it conferred upon Niladri Rao 
any rights differont from those he would have had 
by Hindu Law. 

(3) Whether under the will Niladri took the whole estate. 
or ‘less. 

(4) Whether, if Niladri did not take the whole estate, he 
and his hrother Appa Rao became entitled to it as 
joint tenants with benefit of survivorship, or as 
tenants in common, 
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(7) Whether, if a tonancy in common, it was troated by the venei- 


parties interested, and became, a joint property with ie 
survivorship 3st 
(8) Whethorthe alleged will of Niladii Rao 1 genuine xim nr 


2 DU 
and valid Buranur 


The wholo of the questions between tho parties were b) agico- C'U 
ment tried on the pleadings and issues in sut 8 of 1893. 

The District Judge held that Venkat Rao's will was revoked 
by him; and that, even if unrevoked, it was not intendod to alter 
the devolution of the property according to Hindu Law, and that 
it would not bavo excluded Appa Rao. Upon tho fourth and 
suventh issues he did not decide the question of law but hold that 
as a matter of fact the two brothers had thrown their estates 
into eo-parconary. Upon the eighth issue he found that the will 
of Niladii was not genuine. 

Tho result was that suit § of 1893 was dismissed, and suit 12 
of 1593 was decreed. 

The plaintitf in the former suit appealed to the High Comt on 
all the questions of law and fact decided against her. 

The High Court (Susramata Avvan and Bexos, JJ.) upheld 
the fluding of the District Judge that tho will of Venkat Rao 
had been revoked: the questions of law as to the effect to be 
ascribed to it, if still in force, were not considered. Upon the 
question of the nature ofthe estate taken by the brothers in the 
property which descended from their maternal grandfather, they 
held that it was not a joint estate with survivorship. On tho 
question of fact whether the property had been held by the brothers 
as joint tenants and not as tenants in common, the Court, differing 
from the District Judge, held “that the only fair inference to be 
drawn from the facts, takmg them all together, is that the brothers 
did not feel any necessity for dividing either the corpus or the 
income, and found it convenient for the time being to live together 
and manage their property iu common. For these reasons we must 
hold that the second ground in regard to survivorship also fails, 


and consequently Niladri’s moiety passed to the plaintiff as his 
widow and heir,” 


As to Niladrís will the High Court agrecd with tho District 
Judge in holding that it was not genuine, "Ihe result was that in 
suit 8 of 1893, the decree of tho District Judge was roversol, and a 
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partition was ordered, and delivery of possession of one of the two 
shares to the plaintiff with mesne profits. 

The judgment of the High Court is repor'ed in I L.R., 20 Mad , 
207, 

Against the High Court decision both parties appealed, Appa 
Rao claiming the whole estate on the principle of survivorship, and 
Venkataramanayyamma claiming the whoe under the will of 
Veukat Rao. Appa Rao’s appeal is numbered as Privy Council 
Appeal I of 1900, and Veuhataramanay jamma’s appeal as 57 of 
1 00. 

Appa Rao died on 27th July 1901 pending these appeals, and 
Venkayyumma his widow was, by order of revivor, substituted for 
him on the record. 

Mr. J. D. Mayne for the appellant in appeal I of 1900, and for 
the respondent in appeal 57 of 1900. 

Mr. James Jardine K.C., and Mr. A. Phillips for the appellant 
in appeal 57 of 1900 and respondent in appeal I of|1900. 

Mr. Mayne (in appeal I of 1900) contended that the two 
brothers Niladri Rao and Appa Rao took the property as joint 
tenants and inherited it as jomt property with right of survivor- 
ship; and that if ıt should bo held that they took it as tenants in 
common the evidence proved that they intended to hold and did 
in fact hold, the entire property, after it devolved ujon them, as 
joint property, and not as separate property but with undivided 
shares. Daughters’ sons take an obs ructed heritage. Takers of 
obstructed inheritance are joint tenants if in the same generation ; 
then, survivorship follows. Here, therefore, it is submitte 1, there 
was survivorship notwithstanding tho inheritance was obstructed. 
The cases which are referred to by the High Court as deoidiug that 
daughters’ sons take as tenants in common without right of survi- 
vorship (Gopalasame v. Oninnasamı( ), Jusoda Koer v. Shes Pershad 
Singh(2) aud Saunadha Pilla v. Thaugathanni(d)), are wrongly 
deaded. There is a number of casesín which self-acquired property 
has descended in that way and has been inherited as joint with 
right of survivorship Sons succeeding to the self-acquired property 
of their father with whom they formed a joint family under Mitak- 
shara Law take it as obstructed property; but in their hands it 


> 41) (1684) LLB, 7 Mad, 458 (2) (1869) IL R, 17 Calc, 83 (34. 7 
. (8) (1805) IL R., 19 Mad., 70 (72). 
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becomes joint with right of survivorship (Ram Neram Singh v. 
Pertun Sinyh(1), Chatturbhooj Meghji v. Dharomsi Naranp(2)). 
Property granted to two members of an undivided family has been 
held to be taken as jomt property with survivorship (Rudhaba v, 
Nararao(3), Sham Naramy Court of Wards(4)). Y£ several widows 
or daughters tako togother thoy take jointly with survivorship 
(Bhwywandeen Doobey v. Myna Baee(5), Jyopamba Bayı Suba v. 
Kamoksh Bayı Sawa(6), Gayapatht Nilanam v. Gujapathi Radha- 
mam(T), Aumirtolall Bose v. Bajoncckant Witta(8), Gaypath 
Radhomans Garu v. Pusapats Alukajeswarı(9)) These authorities 
show that all unobstructed pioporty is taken jointly with survivor- 
ship; but that the converse, viz, that all property which 1s token 
jointly wath survivorship must have been unobstructed property 
is unsound As to the intention of the two bothers to hold 
the property jointly, which it was submitted was shown by the 
Ruma Subba Aryan(10) 
per Lord Westbury, and Sefrucharla Ramabladra v. Setrueherla 
Virabhadra(11) were roferrod to. 

In appeal 57 of 1900 Mr. Mayne contended that Venkat Rao 
intended to revoke, and did in fact revoke his will, and that that 
boing tho concurrent finding of two Courts ought not to be 
disturbed. 

Mr James Ja dine, K.C.,and Mr, A Phillips for the respondent 
in appoal I of 1900 contended that the nature of the intorest taken 
in self-acquirod property of their grandfather by daughter's sons on 
their mother's death was rightly decided by the High Court on the 
authority of the casos of (Copalasemi v. Clinnasemi(19), Jasoda Kner 
v. Sheo Pershad Sigh(18), and Saminadha Pilm v. Thangathanne 
(14). The conclusion is that they take separate and independent 
The Mitakshara, 
chapter I, section 1, verse 27 and chapter II, section 7, and tho 


evidence to be the case, Appover v. 


estates wathout tho incideut of survivorship 


(1) (1878) 20 W R , 189 (191) , 11 D L R , 307 (408) 

(2) (1884) ILR , 9 Bom , 438 (450) (3) (1879) IL R, 3 Bom, 151. 

(4) (1873) 20 W R, 107 (201) (5) (1867) 11 Moore's I.A , 487 (514). 
(6) (1868) 3 Mad, HO, 424 (452) 

(7) (877) LR, 114, 912, LLR, 1 Mad , 200 

(8) (1875) L.R, 2 L A , 112 (120) , 15 B L Bu, 10 (24). 
(9) (1892) LR, 12 1A , 184, TLR, 16 Maà, 1 

(10) (1860) 11 Moore's I.A , 75 (89) 

(11) (1809) LR , 201 4, 167 ; I LR, 92 Mad, 470. 
(12) (1884) LL R , 7 Mad, 458. (13) (1889) LLB , 17 Cale, 88 (24). 
(14) (1895) I L.R., 19 Mad, 70 (72). 
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ease of Radhabaı v. Nanarao(1) were referred to. There is no 
authority for saying that such property adopts itseif,so far as 
survivorship is concerned, to the various members of a family io 
whom it may descend; suppose a case, for instance, of soveral 
daughters having sons some of whom were joint and others separato. 
Two distinctive kinds of property cannot be assimilated because 
they come to the same set of descendants Sudarsanam Mastri v. 
Narasimiulu Maistri(2) was referred to 

In appeal 57 of 1900 it was contended that the evidence as to 
the revocation of the will of Venkat Rao was not sufficient to show 
that he intended to or did revoke it. Though the conclusions of 
two Comts were concurrent as to tho fact of revocation, cach Court 
based its conclusion on grounds materially different, and were at 
variance as to important facts, 

Mr. Mayn replied. 

Tho judgmont of their Lordshipe was delivered hy Lord 
Lindley. 

JunexzNT—A Hindu gentleman named Venkat Rao living 
in tho Provinco of Madras whore the Mitakshara Law prevails 
died in 1869 leaving one widow who died in July 1875 and 
one daughter who died in 1884. He left no other widow and no 
descendant except his daughter and her issue. His daughter 
married and lett two sons, viz., Niladri and Appa Rao. Niladri 
was born in his grandfather's lifetime and died in 1892; Appa 
Rao was born after his grandfather's death and died in 1901. 
Venkat Rao’s property was his own separate property. The 
litigation which has culminated in these appeals is between persons 
claiming under these two brothers, grandsons of Venkat Rao; 
and tho main questions raised on the appeals and which their 
Lordships have to determine are as follows, viz. :— 

1. Did Venkat Rao leave a will, or did he die intestate ? 

2. If he dicd intestate did his property descend on the death 
of his daughter to her two sous jointly with benefit of survivor- 
ship or jointly or in common without benefit of survivorship? In 
tho latter case Niladri’s share would on his death devolve on his 
widow and children. 

"l'hore was a subordinate question relating to a supposed will 
of Niladri in favour of his widow but this will was found to be a 


Q) Q87)) LLR., 8 Bom, 151, — (2) (1901) LLR., 25 Mad., 149. 
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forgery by two Courts in Madras, and it has not been seriously — Vzxzav. 
contended before their Lordships that this alleged will can be now “ray 
relied upon. No further allusion will therefore be made to it. at iy 
As regards the first question it is clearly proved that Vonkat maxixax- 
Rao made a will disposing of his property in favour of his wife purer 
for her life and after her death in favour of his daughter for her life 48% 
and after her death in favour of his grandson by her, że, Niladri. 
This will was made in 1866 when Venkat Rao was ill; it was put 
into au cuvelopo and was deposited anil registcred in the office of 
the District Registrar where it romained until he died. Vonkat 
Rao however recovered. from his illness and in 1867 he executed 
a power-of-attorney appointing a vakil to obtain the will out of 
the Registry aud to restore it to him. Owing to some blunder 
this was not dono. Venkat Rao’s intention to get his will hack 
into his own possession and not to leave il as it was cannot be 
doubted. There is some evidence to show that he believed he had 
destroyed it. He certainly cancelled some grants of land recited in 
it. Persons existed whose interest it was to claim unde it but no 
one ever did so although it is difficult to believe that nonc of them 
knew of it. For nearly 30 years uo one over thought of asserting 
any claim under it. The revocation of this will does not depend 
on any English Ordinance or Code; and actual destruction or a 
formal revocation in writing me not essential to constitute 
revocation (seo Pertab Narain Smgh v. Subhao Kooer(1)) at page 
245 of the report in 4 LÀ. Tho District Judge who saw the 
witnesses came to the conclusion that the will was ievokod and 
his decision has been affirmed by the High Cout. 
After carefully considering the evidence their Lordships are 
not prepared to advise His Majesty that their decision ou this 
point ought to be reversed. The will must therefore be troated 
as revoked. 
The next question which arises is whethor the two grandsons 
took jointly with benefit of survivorship or whether cach took an 
undivided share which on his death devolved upon his representa- 
tives or assigns Upon this question the Courts below have 
differed, The District Judge held that they were joint owners 
with benefit of survivorship. Ifo did not decide that they 
acquired the property as joint owners but ho held that they had 


1) (1877) L B. 4 L.A, 228 (245), LUR, 3 Cale, 20 (648), 
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so dealt with it as to show that it was joint property. The High 
Court held that they succeeded as owners in common without 


benefit of survivorship and that they never ceased so to hold it. - 


The High Court followed a previous decision of the High Court 
of Calcutta in Jasoda Koer v. Sheo Pershad Stngh(1), the 
correctness of which was strenuously denied by Mr. Mayne and 
must be considered. 

The law of inheritance ip tho case of women is left in great 
obscurity by the Mitakshara. The subject is dealt with in 
chapter IJ, section 11, and has more than once been considered 
by this Board. The natme of a widow’s estate was settled in two 
cases (Thakoo Dayhee v. Baluk Raw(2) and Bhugwandeen Doobey 
v. Myna Baee(3)) ; aud the nature of a daughter's estate was 
considered in Chotay Lal v. Ohunno Lal(4). It was there decided 
that under the law of the Mitakshara a daughter’s estate inherited 
from the father is a limited and restricted estate only and not 
siridhan. Upon her death the next heirs of her father succeed 
thereto. In Muttu Vaduganadha Tevar v, Dora Singha Terai (5) 
the same principle was applied to cases in Madras governed by 
the Mitakshaza Law. Their Lordships therefore consider it 
conclusively established that, in this caso, Niladri and Appa Rao, 
on thoir mother’s death, succeeded as heirs to their grandfather’s 
estate. 

What then was the character of the property which they took ? 
In the grandfather's hands it was separately acquired property. 
In the hands of the grandsons it was ancestral property which 
had devolved on them under the ordinary law of inheritance. 
Niladri and Appa Rao were members of a united family. 

* According to tho principles of Hindu Law, there is co-par- 
cenaryship between the different members of a united family, and 
survivorship following upon it. There is community of interest 
and unity of possession between all the members of the family, 
and upon the death of any one of them the others may well take 
hy survivorship that in which they had during the deceased’s 
lifetime a common interest and a common possession ” (Katama 


(1) (1889) LL R, 37 Cale, 33. (2) (1866) 11 Moore's LA , 189. 
(8) (1867) 11 Moore's I.A., 487. 

@ (1878) LR, 614,15, ILR, 4 Calo. 744, 
(5) 0881) LL.R,, 8 Mad,, 290 , LR, 8 LA , 09, 
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Natchiar v. The Rajah of Shivagunga(1)). Yt is trae that on Vermay- 
acceding to their grandfather's property, Niladri and Appa Rao YANMA 


Garu 
might have partitioned it, but they did not do so, It is the "UM 
right to partition which determines the right to take by survivor- raximax- 
Ship; and where there is no partition the survivor takes, E eren 


"The High Court have proceeded on the principle that although 420. 
persons who succeed to joint family property take jointly if their 
inheritance is unobstructed yet that in cases of obstructed 
inheritances those who succeed take as tenants in common and 
not as jomt tenants. But the authorities referred to by Mr. Mayne 
in his very able argument show that this last proposition is by no 
moans universally true. Members of a joint family who succeed to 
self-acquired property take it jointly (Ram Narain Singh v. Pertum 
Singh(2)) and see (Rampershad Tewary v. Sheochurn Doss(8)) ; 
but it may be that where sons succeed the inheritance as to thom 
is unobstructed. Widows eucoced jointly (The Tarore case(4), 
Bhugwandeen Doobey v. Myna Bae(5) and Gajapathi Nilamani 
Paita Deo v. Gajapathi Radhamam Patta Deo(6)) ; so do daughters 
(Aumirtolall Bose v. Rajoneekant Mitter(7)) and see (Mutts Vina 
Ragunada, Xc., v. Dorasinga Tevar(&)). 

In Jasode Koer v. Sheo Pershad Singh(9), the High Court of 
Calcutta certainly decided that the sons of a daughter (she being 
the only child) succeeded to their grandfather’s property in un- 
divided moieties and not jointly with benefit o£ survivorship. This 
decision was in 1889; it was followed in 1895 by the High Court 
of Madras in Saminadha Pillai v. T. hangathanni(10). The decision 
of the High Cow* now under appeal is based upon these authorities, 
The Calcutta decision appears to their Lordships to have been 
based upon a view of Mitakshara Law which further investigation 
shows to be erroneous, viz, upon the view that according to the 
Mitakshara Law the doctrine of survivorship is limited to un- 
obstructed successions and to the succession to the joint property 
of re-united co-parcemors. No authority for such a limitation can 


(1) (1808) 9 Moo.e’s LA., 539 (611). — (2) (1873) 20 W.R., 189 , 11 B.L R, 397 
(8) (1866) 10 Mone’sI A., 490. (4) (1868) 3 Mad., H.C , 424, 

(5) (1867) 11 Moore's LA , 487 (514, 515), 

(6) (1877) LR, 4 LA, 212 (221) ; I L.R, 1 Mad., 290 (299). 

(7) (1875) LR., 2 1.A, 118 (120); 15 B.L.R, 10 (24). 

(8) (1871) 6 Mad., H.C., 310 (9) (1889) LE, 17 Cale, 33, 

10) (1895) LL.B., 19 Mad,, 70. 
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be found anterior to the Calcutta case. The only previous decision 
directly in point is Gopalasamev. Chennasemi(1), whore the two sons 
of a daughter were held to he jointly entitled to their grandfather's 
property ; but the decision was based on the way they had dealt 
with the property rather than on the title they acquired on suc- 
cession ‘I'he hoadnote is rather misleading on this point. Tho 
authorities to which their Lordships have referred, and others 
cited by Mr. Mayne and which their Lordships hive oxamined, 
although not dicotly in point aro clearly opposed to the general 
doctrine laid down in the Calentta case. 

Tt does not follow that because the reasons given for a decision 
aro unsatisfactory the decision itself is erroneous But in this caso 
the decision in question appears fo their Lordships to lio opposed 
to the principles which regulate the devolution of joint family 
property to which tho Mitakshaza Law is applicable and they therc- 
fore cannot adopt the decision in Jasoda Koer v. Sheo Pershud 
Singh(2). They think it erroneous. The decision in Saminadha 
Pilla v Thangathann(3) and the decision appealed from are 
both based upon it and are open to the same objections. 

In the result thercfore their Lordships agree with tho District 
Judge He however considered that the conduct of the parties 
and the mode in which the grandsons dealt with and enjoyed tho 
property were sufficient to decide the case. But their Lordships 
do not think that the evidence so unmistakably negatives ownership 
in common as distinguished from joint ownership as to rendor 
it safe to decide the case on this ground alone. There is cer- 
tainly nothing in the evidence which supports the view that 
the grandsons held the property in common rather than jointly : 
there is no separate dealing with any share. It is not suggested 
that if they succeeded jointly they over ceased to hold it in the 
samo way. Tho property was treated and dealt with as a whole 
and so tar joint ownership rather than ownership in common is the 
more probable. After their mother’s death and whilst thcir father 
was living Niladri managed the whole property and acted as his 
brothers’s guardian during his minority which would hardly have 
been the caso if the brothers had their separato interests in un- 
divided shares. But thero is nothing so clearly decisive either way 


(2) (188!) ILR , 7 Mad , 458. (2) (1889) IL.R,,17 Calo, 33. 
(8) (1805) ILR.. 19 Mad, 70. 
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as to render it unnecessary in their T,ordship's opinion to decide 
the nature of the ownership which was acquired hy the grandsons 
when they succeeded to the property It is however satisfactory 
to find that the decision arrived at is in complete accordance with 
the mode in which the property has heen dealt with by tho family 
as long as Niladri was alive. y 

Their Lordships will therefore humbly advise His Majesty to 
dismiss the plaintiff's cross-appeal (57 of 1900) setting up the will 
of Venkat Rao and to allow the defendant’s appeal (1 of 1900) 
and to dismiss the plaintiff's appeal to the High Court with costs 
and to reverso the decree of the IIigh Court so far as it is incon- 
sistent with the decree of the District Judge and to restore that 
decree and to remit tho suit (No. 8 of 1893) whence these appeals 
arise to the High Court for the purpose of executing or causing 
to he executed the decree of the District Judge and the order made 
on these appeals. 

Itiemains only to deal with the costs of the appeals. ‘These 
must bo paid by tho plaintiff, who has failed. But their Lordships 
cannot refrain from expressing their strong disapprobation of tic. 
expense which has been unnecessarily incurred in this case. A 
joint appendix of moderate dimensions would have heon ample for 
all the purposes of these appeals. The appellant’s legal advisers 
in India appear to have endeavoured hut unsuccessfully to 
1eduee the hulk of matter to be printed. But instead of an appendix 
o ntaining no more than was necessary several volumes of over 
1,000 pages cach have been translated aud printed at vast expense, 
setting out accounts running over many years which it was wholly 
unnecessary to print and which no one has referred to. Their 
Lordships regard such reckless extravagance as an abuse of the 
rights of suitors whether appellants or respondents, ‘The partios 
to blame are in India and their Lordships have no power to ascer- 
tain who they aro norto make thom responsible for the abuse. 
Their Lordships will do what they cam. They will call the atton- 
tion of the High Court of Madras to the case and suggest to 
them the propriety of exercising their jurisliction over those who 
conduct litigation and prepare appeals from their decisions and 
of taking such steps as may he practicalile (o compel those who aro 
to blame in this instance to pay tho costs unnecessarily incurred. 
Tf nothing can be dono under existing regulations rules should be 
made to check such gross abuses. Their Lordships will direct the 
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viwxir. Registrar in taxing the costs to take no account of any of the 


"gang Volumes except the two which were bound and used at the hearing, 


$ A and not to allow more in respect of them than he thinks fair and 
ENEATA- 
zamanay- reasonable. 
EEA Appeal I of 1900 allowed Appeal 57 of 1900 dismissed. 
Gano. Solicitor for the appellant m I of 1900 and respondent in 57 1 


of 1900—Mr. R. T Taser. 
Solicitor for the respondent in I of 1900 ani appellant 57 of 


1900—Messrs Lauford, Waterhouse, & L ford. 


APPELLATE CIVIL—FULL BENCH. 


Before Sir Arnold White, Chief Justice, Mp. Justice Bhashyam 
Ayyangar and Mr, Justice Aloore. 


1902 AIYYAGARI VENKATARAMAYYA AVD ANO1HER (DLFLNDANIS 


February Nos. 1 AND 2 , APPELLANIS, 
6, 18, 26. 
Angust 28 v. 


AIYYAGARI RAMAYYA (Pramrirr), RESPONDENT. * 


Hindu La o— Pure? ase from member of an undstrded family —Undwided share of 
rendor sn land forming part of the jort estate —Death of vendor—Subsequent 
suit by purchaser against sur vivons for pai atton of entire estate, for vecovery of 
the portion purchased—Mantarnabilstu 

Plaintiff purchased 2 acres and 26 cents of land from V, bang V's undivided 
moiety m two plots of land measuring 4 acres and 62 cents, which formed part 
of the jot property of ar undivided Hindu family consisting of V and bis 
two nephews (brother's sons) V subsequently died, leaving his two nephews him 
surviving After V's decease, plaintiff instituted the present smt against the 
nephews, m which he claimed partition of the whole of the family property and 

sought thereby to recover ont of the half share which night fall to lus vendor, V 

(now deceased), the specific 2 acres aud 26 cents which he bought fiom Vorlend f 

of similar size and quality 
Held, that the suit was maintainable 

Per Buasnyvam Arrancar, J —Plain‘xff was entitled to reco er, by partition, a 
mgiety of the plots of Jand m question if such moiety could have been equitably 
allotted to the plamtaff’s vendor's share m case a partition of all the family 


* Appeal against Order No 106 of 1901, against the order of the District 
Court of Godavan, dated 15th February 1901, m Appeal Smt No 222 of 1900 
presented agaist the decree of the Comt of the District Munmf of Tenuku, 
ty Origing! Suit No, 589 of 1898. ed. 
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property, between him and his nephows, had been effected immediately before 
the sale to the plaintaft 

Observations by Bhashyam Ayyangar, J, on the characte: and merdents of an. 
ahenation, made by an undivided memba ofa Hindu family, of his share and 
interest therem 

Rangasam: v Erishnayyan, (I L R , 14 Mad , 408), considered, 


Sorr for partition —Aiyyegari Virrazu, the senior paternal uncle 
of defendants Nos 1 and 2, and the husband of defendant No 8, 
on 14th Novemher 1886, sold to plamtiff 2 acres 26 cents of land, 
being his half share in two plots Nos. 46 and 559, containing, 
together, 4 acres 52 cents — Aiyyagari Virrazu subsequently died. 
After his decease, plaintiff filed Orginal Suit No 392 of 1889, in the 
District Munsif’s Court at Tanuku, against the present defendants, 
in which he sought to recover possession of a half share in these 
two plots of land That suit was ultimately dismussed by tho 
Appellate Court, on the ground that no suit lay for the partition of a 
portion of the property pertaining to the share of a co-parcener in 
the joint property of a Hindu family Plaintiff now filed the 
present suit. The plaint, after setting out the above facts, alleged 
that “defendants Nos 1 and 2 and the late Virram have been 
living separate for a long time past but were keeping the immove- 
able property joint and were enjoying the yield in equal shaies , ” 
and claimed, by its prayer, a decree “directing the defendants to 
divide into two equal shares the joint property belonging to the late 
Virrazu and to first and second dofendants and mentioned m the 
schedule herewith filed and deliver to plaintiff out of the half share 
which may fall to Virrazu, 2 acres 26 cents relating to Nos 46 and 
559, if they should fall to his share and if they should not, to 
deliver to plaintiff from out of the property relating to the said 
half share 2 acres 26 cents of mam land similar in quality to the 
lands pertaining to the said numbers together with the trees stande 
ing thereon” It also claimed mesne profits for the three years 
immediately preceding suit, subsequent profits till delivery, and 
other consequent relief. Defendants Nos. 1 and 2 pleaded that 
Virrazu was an undivided member of the family and that, in 
consequence, his share, on his death, passed to them by right ‘of 
survivorship They also contended that the suit was res judicata, 
and impugned the validity of the sale-deed to plaintiff on the 
ground that it had been obtained by undue influence Defendant 
No. 3, the widow of the late Virrazu, remained ex parte, 
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On the question of undue influence, tho District Munsif accepted 
the finding in the previous suit, that the sale was a valid and bong 
fide transaction. supported by consideration. On the second issue, 
as to whether Virrazu had the right to sell his undivided interest, 
the District Munsif hold that though he had the right to sell his 
undivided interest he had no right to sella specific portion of the 
undivided property. On the question of res judicata he was of 
opinion that the suit was barred. His conclusion was as follows :— 
« Plaintiff is not entitled to any relief. The late Virrazu having 
been an undivided co-parcener had no power to sell any specific 
portion of the undivided family property. And ho having died 
long before the date of the institution of this suit and also before 
the date of the former suit, the interest which he possessed in the 
family property passed to the other co-parceners, at his death, by 
right of survivorship As, therefore, the vendor himself had no 
right to the property, much less can the vendee have. On the 
death of Virrazu, the partition became impossible and consequently 
the plaintiff is entitled t» no remedy ” 

Plaintiff appealed to the District Judge, who held that plaintiff, 
as purchaser of a co-parcener’s share in a specified portion of family 

property, had acquired a right which he could enforce by suit ; also, 
following Rangasami v. Krishnayyan(1) amd Alamele v Ranga- 
sama(2), that plaintiff was entitled to relief under his sale-deed, 
He reversed the decree of the lower Court and remanded the suit, 
under section 562 of the Code of Civil Procedure, for disposal on 
its merits, the first issue still remaining to be decided. Tho 
question of »¢s judicata was not raised in the District Court. 

Defendants Nos 1 and 2 preferred this appeal against the order 
of remand. 

The case came on for hearing before Davies and Benson, JJ., 
who made the following order of reference to a Full Rench :— 

Davins, ] —In November 1886 the plaintiff purchased from 
one Aiyyagari Virrazu 2 anes 26 cents, his undivided half share 
in two plots of land, forming part of the joint family property of 
Aiyyagari Virrazu and his two nephews, who were entitled to 
the other half share. The plaintiff vendor, the said Aiyya- 
gari Virrazu, died sometime between November 1886 and 1889 
when the plaintiff brought a suit against the two nephews for the 


Q) LL.R., 14 Mad., 408, 


(2) LL R., 7 Mad, 588, 
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partition of the 2 aores 26 cents of land he had purchased from 
the deceased Aiyyagari Virrazu. That suit was dismissed on the 
ground that the plaintiff, as a purchaser from a member of an un- 
divided Hindu family of that member's share in a specifo portion 
of the ancestral property, could not sue for a partition of that 
portion alone (Venkatarama v. Meera Labar(1) followed again in 
Palani Konan v, Masakonan(2)). The plaintiff now sues on the 18th 
of November 1898, exactly twelve years from the date of his 
purchase on the 14th November 1886, for a partition of the whole 
family property and delivery to him out of the half share which 
may fall to his vendor, Aiyyagari Virrazu, the specific 2 acres 26 
cents that he bought from him or land of similar size and quality. 
The District Munsif dismissed the suit not only because ho con- 
sidered the matter was res judicata but also for the following 
reasons :— 

“Tho late Virraza having been an undivided co-parcener had 
no power to sell any specific portion of tho undivided family 
property. And he having died long before the date of the institu- 
tion of this suit and also before the date of the former suit, the 
interest which he possessed in the family property passed to the 
other co-parceners, at his death, by right of survivorship. As, 
therefore, the vendor himself had ro right to the property, much 
less can the vendeo have. On tho death of Virram, the partition 
became impossible and consequently the plaintiff is entitled to no 
remedy.” The District Judge did not deal with the question of 
res judicata as both sides admitted before him that no such question 
arose, though that, in my opinion, is doubtful, but on the other 
ground held that a suit for partition could be brought by the pur- 
chaser of a co-parcener’s undivided sharo after the co-parcener's 
death, referring to two Madras decisions in support of his view, In 
Alamelu v. Rengasami and another(3) it was held by a Division 
Bench of this Court that a post-nuptial settlement made in favour 
of his wife by an undivided member of a Hindu family that she was 
to take his undivided half share on his death, was a valid disposi- 
tion and that the wife was entitled to a decree for partition of 
that share after her husband’s death. And this finding was arrived 
at on the analogy that “ifa purchaser for value purchased the 
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interest of an undivided co-parcener who dies before partition is 
effected, the contract nevertheless takes effoct and the purchaser 
may apply for partition ” But no authority is quoted for this pro- 
position and up to the date of this ruling there appears to be no 
decision of this or any other High Court, to that effect. In Renga- 
samt v. Krishnayyan and others(1) a full Bench of this Court has 
decided that, when a suit for partition is brought by a purchaser 
from a member of a joint Hindu family of his share, the share to be 
awarded to the purchaser is the share to which the vendor would 
be entitled at the time of the suit, and not at the time of the pur- 
chase That decision had reference to a suit brought in the life- 
time of the vendor and did not purport to decide that a suit for 
partition could be brought after the death of the vendor, though no 
doubt in the judgment of two learned Judges ıt was contemplated 
that such a suit would lie, it however being expressly stated that 
the question was one which did not arise on the facts of the case 
then before the Court ‘These are the cases on which the District 
Judge has1elied for his decision, and we have been referred to some 
unreported cases where the nght of tho purchaser to sue after the 
death of the co-parcener has been dealt with as settled law without 
any discussion of the question, or any reference to cases. In my 
opinion the judgment of the District Munsif is clearly right, 
The right of a member of an undivided Hindu family to 
alienate his share of the family property to which, if a partition 
took place, he would be individually entitled, has been recognised 
in this Presidency as settled by a long course of decisions 
beginning in 1863 (vide Vu asame Gramm v. Ayyasame Gramini(2) ; 
Venkatachella Pillai v. Ohmnaiya Moodahar(8); Vitla Buthen v. 
Yamenamma(4)) ; but 1t was at the same time held that the vendor of 
such share could not transfer “a valid title to any specific portion 
of the joint family property but only to his beneficial estate as 
an undivided co-parcener with the incidental right of partition” 
( Venkatachella Pillay v. Chinnaiya Moodaliar(3)) So that the first 
ground of the District Munsif’s judgment, namely, that the late 
Virrazu having been an undivided co-parcener had no power to sell 
any specific poi tion of the undivided family property is quite sound. 
The right given by law would seem to be a right to sell the vendor's 


(1) I L.R., 14 Mad., 408 


(2) 1 M E.CR., 471. 
(3) 5 M.E OR, 166 
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share in the family property whatever that share may be found to 
be at the timo of the claim or suit for partition, and not a right to 

sell a particular share of any specified property. That was the view 

taken in tho Full Bench decision in Rengasam v Krishnayyan(1) 

where it was held that the share to be awarded to the purohasor 
was to be computed with reforence to the state of the joint family 
property at tho time of the suit, and not at tho time of the transfer. 

It was there shown that the purchaser must be taken to have 

purchased an uncertain and fluctuating interest which is the very 
ieason [ would employ for holding with tho District Munsif that 
the right of the purchaser to partition ceases with the death of lus 
vendor, because the right of the purchaser can only be uncertain 
and fluctuating during the hfetime of his vendo. On his death 
all uncertainty and fluctuation as to his undivided share are at an 
end, for his right to share ceases to exist. The quantum of the 
share to which the purchaser 1s entitled, according to the Full 
Bench ruliug, is what his vendor would be entitled to at the date of 
suit That quantum after tho vendor’s death 1s nil. The learned 
Judges who made the referenco upon which the Full Bench deci- 
sion has been come to remarked as follows :—“ It was pressed 
upon us m argument that if this be so, the purchaser might in some 
cases take nothing, for his vendor might die before anything was 
done to enforce the purchase, and also that if the purchaser is to be 
liable to have what he has purchased diminished by changes in 
the family, he must also have tho benefit if such changes should 
increase the sharo of his vendor. It scems to us that both these 
consequences logically follow from the legal position which the 
alienee occupies, and we do not see that they involve any absurdity. 
He who purchases the interest of a member of an undivided family 
in the family property purchases that which is from its nature 
uncortain, and the purchase must always partake of the nature of a 
speculative transaction ; but he knows perfectly well what he is 
buying, and is not to be pitied 1f he gets less than he hoped for, 
any more than he is to be blamed if he gets more” With 
these observations I entirely concur, and they serve me for 
mooting two of the conclusions at which the Bombay High 
Court have arnvedimn the case of Gurulingappa v. Nandappa(2), 
if they are to bo taken, as it is urged they are, as direct authonty 
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that such a suit as the present would lie The first conclusion 
is that “ the position of the purchaser of the interest of a Hindu 
co-parcener in part or whole of the joint estate is very anomalous. 
It is impossible to work out his rights on an exact logical basis, 
As it is an equity it must be worked upon equitable principles.” 
Now, the purchaser of the interest of a member of an undivided 
Hindu family purchases, to repeat the words of the Judges of this 
Court “that which is from its nature uncertain and the purchase 
must always partake of the nature of a speculative transaction " 
He buys a right which he knows can only be converted into definite 
separate property by a partition and he knows that the right of 
his vendor to a partition exists only so long as his vendor hives 
There 1s no doubt that during the lifetime of his vendor the 
purchaser is standing in Ins vendor's shoes as regards the right 
to partition But it is said that after his vendor's death the 
purchaser gets an independent might to partition on equitable 
principles. But with due deference to the learned Judges who 
decided the case of Gurulingappa v Nandappa(\), I fail to see 
why the purchaser should have any equitable right when he has 
been dealing in a speculation, for he knows that his right to 
partition is primd facte dependent on the life of the vendor. He 
is just in the same position asa person buymg a Hindu widow's 
life estate, It has never been held that such a person had an 
equity lasting heyond the widow’s lifetime It seems to me that 
the one, lıke the other, has purchased a risk and 1s entitled to no 
relief, if his venture fails owing to the death of his vendor 

The other conclusion of the leamed Judges of the Bombay 
High Court with which I cannot agree is that “as the purchaser 
does not by the death of his vendor lose his right to the partition, 
so his position is not improved by the death of the other co- 
parceners before the partition” It follows from what has pre 
ceded that 1f a purchaser has run the risk of a dimmution ın the 
property he is equitably entitled to the benefit of an increase 
Lastly, even if a suit for partition by the purchaser after the death 
of a eo-parcener were allowable, it would be impraoticable to givea 


m ,' proper decree in the case. If, as ruled in the Full Bench decision 


ity Rengasams v. Krishnayyan(2), the date of the suit is to be taken as 
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any suit brought, as this suit is, for partition of the family prop- 
erty asit stood on the date of the transfer would be bad in law. 
If according to that decision the date of the swt is to be taken 
for effecting a partition, it must be on the fiction, as is suggested 
in the obiter dictum there, that the vendor 1s still alive. But such 
a fiction is one-sided and unfair because if the seller were deemed 
to be ahve why should it not also be deemed that while he hved 
he had bogotton more sons, making his own share less, or that some 
of his co-parceners had been got rid of by him, making bis own 
share greater. 

As there is, in my opinion, no express authority m this Pre- 
sidency that such a suit as that now ın question is maintainable, 
I would allow the appeal and, reversing the District Judge's order, 
restore tho decree of the District Munaf with costs here and in the 
lower Appellate Court. Otherwise I would rofer the pomt for tho 
decision of a Full Bench 

Benso, J.—I think that the order of remand is right, as the 
plamtı has an interest which he is entitled to work out by 
partition in accordance with the law as laid down in Venkatarama v. 
Meera Labas(1), Alamelu v Rengasami(2) and Rengasanu v. Krish- 
nayyan(3). See also the unreported decisions in Srinazasarengar 
v. Gurumurty Asary(4), Muthuramen v Subbaramaniya(5) and 
Vallurt Venkatasam v Garla Ademma(6) * 


() LLB, 13 Mad, 275 (2) ILE,7 Mad, 588 (3) ILR,14Mad, 408 


. (4) Second Appeal No 49 of 1858 —The judgment was delivered, on 1t Novem- 


ber 1888, by Sir AxTaUR Cor 1s, C J , and PARKER, J, as follows —The Judge has 
overlooked the fact that the debt was not a simple debt, but was seemed by an 
hhypothecation bond by \ ceraman m ins hfetime. It passed therefore to tho sur- 
vivors of his family burdened by the charge Whatever may be the law in other 
parts of India, there 18 no doubt that this 15 settled law 1n the Madras Presidency. 
The decree of the lower Appellate Court must be reversed and that of tho 
District Munsif restored The appellants mo entitled to then costs in this and 
an tae lower Appellate Court” 

(5) Appeal No. 186 of 1891 —Tho judgment was dchvered, on 28rd December 
1892, by Sm Artur Corns, CJ, and Hanni Fy, J, as follows —" The Distasct 
Judge has dismissed the sut on the ground that the hypothecation bonds sued on 
created no might which could be enforced agamst thoshare of Pattavier, the 
maker of the bonds, aftor his death, We cannot agree with this view of the law 
Its clear law ım the Madras Presidency that a sale or mortgage for value by a 
‘Hindu co-parcener of his share im the family property will be enforced after 
lus death against his smviving co-paiceners It 18 sought to make a distinction 
an the case of a hypothecation which, x 18 sud, transfers no interest m land but 
merely creates a charge. We seo noieuson for such a distmetion ‘The principles 
of equity which have led the Madras Courts to enforce skenations for value of 


** Vide page 698 for footnote of this reference, 
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As to what is the share to which the plaintiff may be entitled, 
reference may be made to the views of the Bombay High Court 
in the caso reported in Gurulingappa v. Nandappa(1) and also to 
section 44, Transfer of Property Act. 

As, however, the question as to whether the suit is maintain- 
able is one of some doubt and is of great general importance, I agree 
to refer to the Full Bench the following question :— 

Whether on the facts stated by the District Judge the 
plaintiff's suit is maintainable, and, if so, to what remedy is he 
entitled. 


The caso came in due course before the Full Bench, constituted 
as above. 

C. V. Ananiakrühna Ayyar for appellants —Tho plaintiff is 
not entitled to recover anything What was sold was merely the 
right to effect partition. Hardi Naram Sahu v. Ruder Perkash 
Misser(2). That was all that the vendec got from his vendor. That 


the sharo of an undivided co-parcener against the family property attor his death 
apply equally to a charge created by him, This was held in Second Appeal No 

49 of 1888 to be the law and we shall follow that decision. Itis argued for 

respondent ihat the District Judge was wrong m holding that Pattavier had, 

at the date of tho hypothecation bonds, any ahenable interest in the family 
property and that the suit should have been dismissed on the gronnd that he had 
mot. Assuming for the sake of the argmnent that it 1s law that, when thoro aro two 
or more branches of an undivided family, the jumor members of any one branch 
cannot enforce partition of the family property without the consent of the head 
of the branch, which we are not prepared to decide, we think the Judge is right 
1n holding that, when the right to partition arises, as in this case admittedly 16 
id, subsequently to the execution of tho bonds, the Court will enforce « partition 
im favour of the alience. This also follows from the principles of equity which 
have beon held in this Presidency to govein transactions between an undivided 
co-paiconei and bis aliences for value. ‘Tho decroo of the lower Court must bo 
reversed and tho suit iemanded for disposal on the ments. Costs to abide and 
follow tho result.” 

(6) Second Appeal No, 730 of 1896.—The judgment in this case was delivered, on 
21at July 1897, by SusmaintANIA Avvar and BENSON, JJ , as follows .—" The suit 
was for partition of ibe undivided one-sixth sharo of the first defendant's late 
husband in the family property, which one-sixth share had been sold to the plain- 
tf. Tho District Munsif deciced the claim, but the District Judge reversed the 
decree on the ground that the plaintif had failed to show that his vondor had 
become divided from the family before the sale. It 1s, however, quite settled law 
in this Presidency that an undivided member may sell his undivided share and 
that the vondeo may then sue for the partition and delivery of the share due to 
lin. rus ge Munsif's decroe was therefore right. We reverse the decree 
E istrict Judgo with costs in this and i 
GE Dutch Judge wh. cons da. ibis ond in the lower Appellate Court and 
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right ceased with the death of the vendor; and the vendec cannot Arvicamr 


be in a better position than his vendor. The remarks of the Judges, Teram: 
who referred the case of Rengasami v. Krisknayyan(1), support the pun 


contention that if the vendor dies, nothing passes to his vondee. Bamarya. 
The principle laid down by the Full Bench in tho samo case also 
supports it, namely, that the share should be computed as that 
which subsisted at the date of the suit, and not at the date of the 
transfer. Tf that principle be followed now, the plaintiff here 
will get nothing. The law as it at present exists regarding the 
effect of an alienation by a co-parcener of his share in joint family 
property is not based on the ancient Hindu texts, but on judicial 
decisions (Suraj Bunsikoer v. Sheo Persad Singh(2)), and the rules 
i now laid down should noi be extended (Lakshman Dada Naik v. 
| Ramchandra Dada Nak(3)). A purchaser, who purchases such an 
| interest, purchases a thing which is uncertain and fluctuating in 
| its nature, and the transaction is a speculative one, and the equitable 
| considerations which led the Courts to recognise such alienations 

in some cases do not apply. ‘Chore is a distinction between a 

voluntary and an involuntary alienation. Deendyal’s Case(4) and 
f  Balyotind Das v. Niram Lal(S). Tho fact that an oxocution 
| purchaser may be entitled to realise the share of his vendor if the 
vendor dies and if the execution proceedings have advanced 
sufficiently far, is not conclusive of tho present case, which is one 
of voluntary alienation. In the Privy Council case (Madho Pershad 
v. Helrban Singh(6)), it is remarked that the assignee gets nothing 
on the death of tho assignor in the caso of a voluntary sale, unless 
tho Hindu law of survivorship is repoaled. The conclusions 
arrived at in the judgments in Gurulingappa v. Nandappa(7) do not 
appear to be consistent. The present question has not been 
discussed in the Madras cases. Ono of soveral co-parcenors cannot 
alionate a specific portion of the joint family property, and on that 
ground also the plaintiff's purchase is fruitless. Unless the 
Principle laid down in Rengasami v. Krishnayyan(1) is departed 
from, it would scem to follow that the plaintiff hore is not entitled 
to succecd. 


(1) LLR, 14 Mad., 408 at p. 410, (2) LLR. 5 Cale., 148 at p. 166. 
(3) LL.R., 5 Bom., 48. (4) L.L.R., 3 Calo., 198 at p. 206. 
(5) LL.R., 16 All, 348 (5) L.L.R., 18 Calc., 157 at p. 163, 


(7) LLR., 21 Bom., 707. 
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B. Srinivasa Ayyangar for respondent —The question has really 
been settled. The authorities are all one way, and in favour of 
the position that the alienee from a co-parcener of his share in the 
joint family property is entitled to bring a suit for partition even 
after the alienor's death There is no decision contrd. According 
to some decisions, originally, no co-parcener could alienate. It is 
extremely doubtful if the texts prohibit a co-parcener from alienat- 
ing his own share. Mitakshara, chapter I, verse 1, page 30, says, 
one unseparated sapinda has no power over the whole to make a 
gift, sale or mortgage. According to one opinion of Mr. Colebrooke 
and the earlier Madras decisions, the Mitakshara does not prohibit a 
co-parcener alienating his own share Later authorities, no doubt, 
inclined to the view that the power to alienate is founded upon an 
equity in favour of a purchaser for value. Whatever the true 
Hindu law may have been, it is now settled that, (1) in provinces 
other than Bombay and Madras, a co-parcener cannot sell, mort- 
gage, or give; (2) in Madras and Bombay, he can sell, mortgage 
or otherwise alienate for value; (his power to make a gift has 
been denied); (3) in all the provinces, the undivided interest can 
be attached and sold in execution. Deendyal’s Case{1) decided that, 
when the execution-sale was in the lifetime of the judgment-debtor, 
survivorship cannot defeat it. Tho next step was taken by the 
Privy Council in Sura; Bumstkoer’s Case(2). Attachment during 
the debtor’s life was held to defcat survivorship, even if the salé 
was held after death. These two cases lay down a principle 
equally applicable to voluntary sales, in provinces where the latter 
areallowed. A co-parcener’s undivided interest is specific, existing 
and definite (Zuffussool Hoosein Khan v. Rughoonath Pershad(8)). 
It is an existing and a vested interest (Mitakshara, chapter I, 
verse 1, page 4). The alienation divests the interest transferred 
from the co-parcener and vests it in the alienee. The transferor’s 
subsequent death cannot divest what has already vested. This was i 
clearly laid down by the Full Bench in Rengasam: v. Krishnayyan(4). $ 
The actual decision in that case is erroneous and is opposed to the | 
décisions of the Privy Council in Deendya/s Oase(5), Suraj Bunu- || 
koer’s Oase(6) and Hards Naraw's Case(7). Logically, the time 6| 


Q) LL R, 5 Calc, 148. 
(4) LL.R , 14 Mad, 408 sb p; 4197 « 
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ascertainment ought to be the dato of decree, not the date of suit. Azsacarr 
owe T HE; s 

The Full Bench overlooked the principle laid dowh by the Privy jiuasrs 

Council that alienation operates as a severance (Madho Pershad = 


ADASARI 

v. Mehrban Smgh(1), Jogeswar Narain Deo v Ramchandra Dutt(2)); Rawarva. 
and the alienee becomes as 1t were, a tenant-in-common, (Kallappa 
Bin Girmallapa v. Venkatesh Vinayah(8)). Even if Rengasamt v. 
Krishnayyan(4) is right, the Court expressly ruled the present point 
as I contend. It would also logically flow from it. The principle 
of Rengasami v. Krtshnayyan(4) is that the alienee steps into the 
alienor’s shoes and is subjected to similar fluctuations of share. 
Accordingly, the alienee, who is alive, stands in the alienor's shoes 
as if the legal persona of the alienor were continued in him. The 
alienor’s death docs not, therefore, affect the alienee, who is alive 
and represents the alienor in the partition. Again, survivorship 
is only a title to property not already validly disposed of. But 
the law of Madras, allowing a co-parcener to transfer his share by 
private sale, does not recognise survivorship to that extent, though 
the family gets the price and there is survivorship as regards it 
(Krishnasams Ayyangar v. Rajagopala Ayyangar(5)). The power 
to make a private alienation, carries with it the necessary incident 
that the alienation can be enforced after death and that there is 
no survivorship, is expressly pointed out by the Privy Council in 
Suraj Bunstkoer’s Case(6); where, referring to the distmetion 
between a specific charge on land operating even after death and 
a mere personal decree not so operating, their Lordships seid, 3 
“ the existence of such a distinction would be the logical conse- 
quence of the power of a co-parcener, as recognised in Madras and 
Bombay, to sell or mortagage joint-property to the extent of his 
undivided share." That is conclusive. In Deendyals Case(7), 
the Privy Council said the right of the execution purchaser was 
the right “of compelling the partition, which his debtor might 
have compelled, had he been so minded, before the alienation 
of his share took place." This shows that alienation vests an 
interest which is io be worked out hy a partition, treating it as 
made before the alienation. In Sura) Bumstkoer’s* Oase(8), the 


(1) LLE , 18 Cale, 157 (2) LLB, 23 Cale, 670. 

(3) LLR , 2 Bom., 676, 11 B H O.R at p. 81; 12 B.ILO.R., 138, 

(4) ILR., 14 Maa , 408. (5) LLB, 18 Mad, 78; 

(6) ILR, 5 Cale, 148 at p. 168. (7) LLR., 8 Calo., 198 at p, 209. 


(8) LLB, 6 Calo, 148 at pp 173-174. 
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Privy Council observed, that if the law of Bongal were similar 
to that of Madras, the mortgage executed hy Adit Sahai would 
operate after his death as a valid charge upon the Mousa to 
the oxtent of his own thn share. This, again, is couclusive on 
the point. Hard: Naraw’s Case(1) also decides the point in my 
favour. Tho High Court at page 631 and the Privy Council 
at page 636, held that tho interest which is conveyed hy tho 
alienation is the right the co-parcener would have to a partition af 
the time of the ahenation ‘Lhe Privy Council expressly stated 
that the matter ought to he treated as if a salo was to operate as a 
partition at that time. All these three cases in the Privy Council, 
as also section 41 of the Transfer of Property Act, arc opposed to 
Rengasamı v. Krishnayyan(2). The case of Madho Prshad v. 
Mehrban Smgh(8) is wholly inapplicable. That was a case of 
private alienation under the Mitakshara law of the northern 
provinces which does not recognise it. Lord Watson, at page 160, 
expressly referred to this and stated that the sales were, under the 
law of Bengal, invahd. In that view, any equity as to the refund 
of the price is a purely personal equity against the deceased co- 
paxeoner, a mero personal claim which, like a moncy-decree. cannot 
be enforced afte: his death. The cases of Alamelu v. Rengasami(4) 
and the unreported cases (Second Appeal No 49 of 1888 and 
Second Appeal No 730 of 1896(5)—Rangayuna Shrinwasappa v, 
Ganapabhatiat6) and Gurlingappa v. Nandappat7), are all in favour 
of the position that there can be no survivorship where an alena- 
tion, whether it he a mortgage or a sale, has been made. 

Sir Arwotp Warre, OJ.—In tho caso of Rengasam v. 
Krishnayyan(2) the point which was before the Full Bench tor 
consideration was whether, where the purchaser from a member 
of an undivided family of his share of the family proporty sucs 
for partition, the share to be awarded to the plaintiff is to bo 
computed with reference to the state of the joint family at the date 
of the purchase or atthe date of the suit. The Full Bench held 
that tho share was to be computed with referenco to the state of 
tho family at the date of the suit. In the course of the judg- 
ment the question now before us was considered, In discussing 


(1) LLR , 10 Cale., 626 (2) LL R , 14 Mad., 408. 
(3) LLR , 18 Cale, 157. (4) IL.R., 7 Mad , 588 
(8) Tide pp, 697 and 698 supra 

(6) LLB, 15 Bom., 673 ; LI.R , 21 Bom., 797. 

(7) 11 .E.CE,, 72. 
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the contention which had been put forward (though the question 
did not arise on the facts of the case then before the Court) 
that i£ the vendor died before the purchaser effected a partition, 
the purchaser would take nothing, the Judges point out that 
the purchaser aequires a vestcd interest by tho sale and thar 
the vendor being competent to sell, his subsequent death is an 
event which cannot divest the interest which has once vested 
Although these observations aie merely obiter they seem to me to 
lay down the rule of law which, under the Mitakshara law as 
administered in this Presidency, is applicable to the facts of the 
present case. The same rule is laid down in an earlier Madras 
case (Alumelu v. Rengusam(1)) where Sir Charles Turner puts 


it thus:—* It a purchaser for value purchases the interest of an 
undivided co-parcener who dies before partition is effected, the 
eontiact nevertheless takes effect and the purchaser may apply for 
partition ` 

As regards the point now under consideration the same rule 
of law has been applied in Bombay. In the judgment in the 
ease of Gurulingapya v Nandappa(2) the following proposition 1s 
laid down (page 806) :—“ As the purchaser does not by the death of 
his vendor lose his ight to partition so his position is not improved 
ly the death of other co-parocners before partition” Itis now 
well settled that under the Mitakshara law as it is administered in 
Madras and Bombay one co-parcener may dispose of ancestral un- 
divided estate by private contract to the extent of his own share. 
Under the Matakshara law as administered in Bengal the law 
which prevails in tho other Presidencies as regards alienation by 
privato deed has not been adopted. Seo the judgment of the 
Privy Council in the case of Suraj Bunsikoer v Sheo Persad(3). 
In the Privy Council case of Madho Pershad v. Mehrban Singh(4), 
the appeal was from Oudh where tho law as administered in Bengal 
prevails and the decision is based on the Mitakshara law as admi- 
nistered in Bengal The authorities cited and discussed are 
Bengal cases, and I think the decision only applies and was only 
intended to apply to a case governed by the Mitakshara law as it 
prevails in Bengal. The question of the soundness of the decision 
in the case of Rengasana v. Krishnayyan(5) on the point which was 


(1) LLR., 7 Mad, 588 at p 590. (2) LLB, 21 Bom , 797. 
(8) LL.B., 5 Calo, 148 at pp. 160, 107. (4) LLR., 18 Cale, 157. 
(5) LLB., 14 Mad., 408, 
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then actually before the Court, viz, whether the time with roter- , 


ence to which the share is to be ascertained is the date of purchase 
or the date of suit, was discussed at some length in the course of 
the argument of the present case In the present case the result 
would be the same whether tho time is taken to be the dato of 
purchase or the date of suit. The pomt therefore does not arise 
and I do not think that a determination of the question is neces- 
sary for the decision of the question which has been referred 
to us In these circumstances I do not propose to discuss it. So 
far as this High Court is concerned there is express authority that 
a suit, such as the present, is mamtainable, and tho decisions of 
the Privy Council do not appear to me to be in conflict with the 
Madras decisions to which I have refened. 

lam of opinion that our answer to the reference should be 
that the suit is maintainable. As regards the remedy to which 
plaintiff is entitled, I think this is a matter which should be dealt 
with at the trial of the suit under the order of remand, which I 
think was rightly made. 

Moorr, T —I concur. 

Buasuyam Avvaxcan, J —The mam question referred to the 
Full Bench in this case, s.e., whether a suit by a parchaser from 
a member of an undivided Hindu family, of his undivided half 
share in two specific plots of land forming part of the joint family 
property of the vendor and his two undivided nephews, is main- 
tainable after the death of the vendor, against tho surviving 
nephews, to enforce tho salo, is, in my opinion, practically 
concluded in the affirmative hy the authority of the Judicial 
Committee of the Privy Council in appeals from tho High Court 
of Calcutta in cases governed by the Mitakshara law. 

Before referring to these, it is necessary to advert briefly to 
the difference between the Mitakshara law bearing on the question 
under consideration, as administered in tho provinces of Madras 
and Bombay on the one hand and the same as administored in 
Bengal and the North-West Provinces on tho other. Both here 
and in Bombay, according to a long course of decisions, an 
alienation by sale, mortgage or otherwise, by an undivided 
gtember, of his interest i in the whole or any portion of the joint 


xi 
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Tn Bengal and the North-West Provinces, a purchaser from am 
undivided member, though he bea purchaser for value, acquires no 
valid title as against the alienor or the undivided family of which 
he is a member ; and until some time back, even an involuntary 
sale in execution of a decree was equally invalid But the Judicial 
Committeo of the Privy Council, m Deendayal y Jugdeeh Narain(1) 
held that so far at any rate as voluntary sales were concerned 
the law in Bengal must be assimilated to the law in Madras and 
Bombay, and that decision has been followed in several cases both 
by the Judicial Committee and the High Courts of Calcutta and 
the North-West Provinces. In Deendayal’s case the undivided 
family consisted of a father and ason, and a decree was obtained 
against the father only, on a mortgage bond executed by him, and 
in execution of that decree, the right, title and interest of the 
judgment-debter in certam otherfamily property not covered by 
the bond wis sold and purchased by the decree-holder himself 
who took exclusive possession of the property The son brought 
a suit against the purchaser and the father to recover for the 
family the whole of the property sold including the father’s sharo, 
and the High Court of Calcutta decreed the claim in its entirety(2) 
holding the sale to be voil In appeal, the Judicial Committee 
came to the conclusion that the law in respect of a purchaser at an 
execution sale should be declared to be the same in Bengal as that 
which exists in Madras and held that ‘the mght of the purchaser 
at the execution sale’ should * be limited to that of compelling the 
partition which his father might have compelled, had he been so 

minded, before the alienation of hes share took place’ (thoitahos aro 
mine) and accordingly varied the decree of the High Court by 
* adding a declaration that the appellant as purchaser at the exe- 
cution sale has acquired the share aud interest of the father in 
that property and is entitled to take such proceedings as he shall 
be advised, to havo that share and interest ascertained by 
partition” In this case, no doubt, the father was alive both when 
the exeontion of the decree against him was completed by sale and 
also when decree was passed in the suit subsequently brought by 
the son under which latter decree the purchaser was to be wholly 
dispossessed, without prejudice to his right to enforce the sale hy 
a partition suit for ascertaining and separating the father’s share « 
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and interest in the property sold. In the judgment their Lord- 
ships expressly state that the right of the purchaser is to compel 
the partition which his debtor, the father might have compelled 
had he choson to do so immediately before the execution sale, 
but that they refrain from makmg a precise declaration as to 
his share since if a partition takes place not only his son, but his 
wife also may be entitled to a share under tho Mitakshara law 
as administered in Bengal. It may be said that the Judicial 
Committee in varying the decree of the High Comt of Calentia 
by adding the declaration above referred to did not contemplate 
a suit being brought by a purchaser, for partition. subsequent to 
the death of the vendor (the father) and that the decision of the 
Privy Council in this case cannot, therefore, be regarded as an 
authority that such a suit could be maintained after the alienor’s 
death. Be that as it may, there 1s in this case a clear pronounce- 
ment by the Judicial Committee, that ior the purpose of ascortain- 
ing the interest and share of the undivided momber which has 
passed to the purchaser, you are to seo what ıt would be if a 
suit for partition had been brought by the alienor immediatcly 
before the sale and not what ıt would be at the date when tho 
purchaser brings his suit to enforco the sale. 

The decision of the Privy Comal in Sura; Bunsikoer v. Sheo 
Persad(1) passed (in 1879) two years after the above is a direct 
authority that a purchaser in execution of a decree against tho 
father alone can work out his mght as purchaser by a suit for 
partition brought atter the death ofthe father In that case, a suit 
had been brought against the father only, upon a mortgage bond 
executed by him, and a decree had been obtained thereon in 
execution of which tho property mortgaged was sold and 
purchased by a stranger. Before, however, he was put into 
possession of the property, a swt was brought on behalf of the 
minor sons of the mortgagor by their mother and guardian 
against the purchaser and the execution creditor, for the 
adjudication of their nghts and confirmation of their posses- 
sion and the setting aside of the auction sale and for an 
injunction to restrain delivery of possession of the property 
sold to tho purchaser. It was found that by reason of the 
nature of the debt neither the sons nor their interests in the 
property sold were liable to satisfy the father’s debts and as the 


(1) LR, 61.A, 88; (SC) LLR, 6Calo , 148, 
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mortgage was not made by the father for a family purpose, it was Arvyacanr 
as a mortgage invalid under the Mitakshara law as administered Y2NKA7* 
in Bengal, even in regard to the father'sshare. The High Court * 

of Caleutta, however, dismissed the sons'suit as the purchaser was pi uu. d 
a stranger who had no notice of the nature of tho debt, Beforo 

tho Privy Council, the extreme contention on behalf of the infant 

sons was that nothing passed or could pass to the respondent 

under the excention sale hecanse, on the death of the judgment- 

debtor before the sale, the whole of lis interest vested by survivor- 

ship in his sons, leaving nothing upon which the execution could 

operate. The extremo contention on behalt of the respondent was 

that the sale took effect on the whole of tho mortgaged property, 

and passed the interests of the sons as well as of the father there, 

Au intermediate propositioa, which was upheld by the Privy 

Counul, was that the sale was operative upon the 1ight, ttle and 

Li interest of the judgment-debtor m the propertyput up for sale, 

L| soas to pass the sharo which upon a partition effected im his lifc- 


P1 time, the father would have leen entitled to, in the propeity sold. 
1 Adverting to these contentions their Lordships observod as fol- 
$ lows(1) :—“ It seems to be clear upon tho authorities that if the 


debt had been a mere bond debt, not binding on tho sons by virtue 
of their hability to pay their father's debts and no snfficient pro- 
ceedings had been taken to enforce it in the father’s lifoume, his 
interest in the property would have survived on his death to his 
sons, so that it could not afterwards be 1cached by the creditor in 
their hands. On the other hand, if the law of the Presidency of 
Fort William were identical with that of Madras, the matgage 
executed by Adit Sahai (the father) in his lifetime, as a security 
for the debt, might operato, after Ms death, as a valid. charge upon 
Bissumberpore to the ertent of thts one-thud share [the itales are 
mine]. The difficulty is that so far as the decisions have yet gone, 
the law as understood in Bengal does not recognize the validity of 
such an alienation. . . . . They (their Lordships) think that 
at the timo of Adit Sahar’s death, the execution proceedings under 
which the Mouzah had been attached and ordered to be sold had 
gone so far as to constitute in favour of the judgment-creditor a 
valid charge upon the land to the extent of Adit Sahai’s undivided 
share and interost therein which could not be defeated by his 


(1) LL R., 5 Calo , 148 at pp 179-274. 
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death before the actual salo. . ... . Ifthis be so, the effect of : 
the execution sale was to transfer to the respondent, the undivided 
share in eight annas of Mouzah Bissumberpore, which had formerly 
belonged to Adit Sahai in his lifetime and thoir Lordships are 
of opinion that, notwithstanding his death, tho respondents are 
entitled to work out the rights which they have thus acquired 
by means of a partition.” 

Tn the above extract from the judgment of the Privy Council 
there is an express pronouncement by the Judicial Committee that 
if the mortgage bond in question in this case were given by an 
undivided Hindu father having two sons, governed by the law of 
Mitakshara as administered in Madras, it would have operated 
after his death as a valid charge to the estent of his own one- 
third share as against his two sons, though the mortgage debt was 
not such as would Lind the sons. In other words, though no suit 
be brought during the lifetime of the father to enfordd the 
mortgage made by him, yet the sons’ right by survivorship on the 
death of the father does not prevail in respect to the father’s share 
in the mortgaged property and the mortgagee may, in a suit 
brought against tho sons, after the death of the father, enforce it 
to the extent of tho father's one-third share. Though, under the 
Mitakshara law as administered in Bengal, a voluntary alienation 
made by the father does not prevail, as in Madras, even to the 
extent of the alienor’s share, yet an attachment made or an order 
for sale obtained, in his lifetime, is recognized by the Privy 
Council as sufficient to transfer the alienor’s share and interest in 
favour of the purchaser, though the actual sale takes place subse- 
quent to the death of the father. A purchaser of the interest 
of an undivided member under an involuntary sale has to work 
out his rights under the sale by a suit for partition in the same 
way as a purchaser under a-voluntary sale. If, in the former 
case, notwithstanding the death of the judgment-debtor bofore the 
sale and therefore necessarily before a partition suit by the 
purchaser, tho right of survivorship is no’ impediment to the 
purchaser working out his right by partition after the death of 
the judgment-debtor, it necessarily follows that the death of a 
, voluntary vendor could be no impediment to the purchaser 

enforcing thé sale in respect of the vendor’s share as against 
thesarviving members. Ifa mortgage bond executed by an un 
leditmember can be enforced by the mortgagee after the di 
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i of the mortgagor against the surviving members of the family, Aryracanr P 


as oxpressly declared by the Privy Council in the above case, Moser 
with reference to the law of Mitekshara m Madras, a purchaser te 
by salo from such undivided member cannot be in a different and AE 
worse position 

The noxt caso before the Privy Council which has an impor- 
tant bearing upon the question under consideration is that of 
Hard: Naram Sahu v. Ruder Perkash AMisser(1) deaded in 1883. 
In that case a ereditor obtained a decree for money against the 
futher only and in exccution attached, caused to be put up for 
i salo and himself bought the right, title and interest of the 
‘ judgment debtor in certain property which belonged to him and 
to his minor son jointly, and obtained possession Shortly after- 
wards, the judgment-debtor made a gift of his interest m the 
family property in favour of his minor son. A suit was there- 
upon brought on behalf of the minor son to recover the wholo of "n 
the property purchased by the decree-holder. During the 
pendency of the suit another son was boin to the judgment- 
debtor and it was contended before the High Court that a sbare 
should bo allotted to such son also. The High Court, however, 
following the decision of the Privy Council in Sura; Buns: Koer 
v. Sheo Persad(2), overruled this contention and held that the 
property which passed to the defendant—the purchaser-—was the 
share and interest of the father which would have been allotted 
to him if a partition of the family property had taken place just 
before the execution sale and that as the familv at that time 
consisted only of the father, his wife and one son, the father was 
entitled to one-third share and that such one-third share ought to 
be allotted t^ the defendant—the purchaser—and the other two- 
thirds, to the minor plaintiff and his mother. The case was carried 
in appeal to the Privy Council by tho defendant—the purchaser 
principally on the ground that the sale should be upheld in its 
entirety as it was not shown that the decroe debt was contracted 
by the father for any illegal or bumo.al purpose The judicial ' hi 
Committee affirmed the decision of the High Court, holding 
that the purchaser became entitled only to one-third which 
would have been the share that would have been allotted to 
the father if a partition had taken place at the time of the sale. 


(D ILR, 10 Calo,, 626, ^ (2) TLR. 8 Calo, 148, 166, 
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Amxacanr Pending the appeal to the Privy Council the mother diod, but 


! Mer the decision of tho Privy Council proceeds on the footing that 
| bd neithor the birth of th- second son after the dato of the oxecution 
AITYAGARI 


Baxarva. sale, nor the subsequent death of the mother beforo a partition 


| was effected, affected the share to which the purchaser became 
entitled at the date of tho oxecution sale. In connection with ju 
this case it may also be observed that, iu tho opinion uf their 

i Lordships of the Privy Council, the propor deeree to b+ passed 


in a suit against a purchaser from a member of an unilivided 
Hindu family, is, asin Deendayal’s case, for recovery of possession 
of tho whole property with a declaration that tho defendant--tho 
purchaser—had acquired the share and interest of the judgment- 
and was cutitled to take proceedings to 
have it ascertained by partition. 

The learned pleader for the appellant strongly relies upon the 
decision of the Privy Council in Madho Pershad v. Mehrban Singh(1) 
[passed in 1890] as an authority that the undivided share on tho 
death of the vendor passes by survivorship, if the purchaser had 
not, during the lifetime of the vendor, taken steps to effect a p 
partition of such share. That case was au appeal from Oudh and 
it was there “ conceded in argument that the 1ules of the Mitak- 
shara law which prevail in the Comts of Bengal are applicable in 
Oudh to the alienation of interests in a joint family estate.” It 
was accordingly held that a sale made by one of two undivided 
members of a joint Hindu family without any legal necessity or 
the consent of the other member was void, both duriug the life- 
time of the vendor and after his death and that therefore his 
undivided share passed hy survivorship to the surviving member, 
according to the ruling of the Full Bench of tho Calcutta High 
Court in Sadabart Prasad v. Foolbash Kver(2), in which it was held 
that where family property is mortgaged by an undivided member, 
for a purpose not binding on the family, such mortgage will 
not, under the Mitakshara Jaw as administered in Bengal, affect 
the property mortgaged, or the mortgagor’s share and interest * 
therein, and that on his death, therefore, the property passes to 
the surviving members unaffected by the mortgage and can be 
recovered by them without redeeming the mortgage. The main 
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contention before the Privy Council on behalf of the purchaser— 
appellant -basod on tho authority of Mahabeer Prasad v. 
Ramyadsingh(1) was thut the price paid by the appellant ought to 
be declarıd a charge on the intorest and share of the deceased 
vendor, In overruling this contention, Lord Watson, delivering 
the judgment of the Judicial Committee, observed as follows :-— 
“ Tueir Lordships are unable to sco that any analogy exists 
between that case and the presout. It is uunecessary to decide 
whether if Zalim Singh (the vendor) had been still alive, and so 
entitled to resume his undivided share on cancellation of the sale- 
deeds, it would have been possible to order partition and to 
chargo Ziilim's divided share with the Rs. 10,000 paid to him by 
the appeliant. That course is rendered impossible by his death. 
It might have been quitc consistent with equitable principles to 
refuse Zalim restitution of the interest which he sold except on 
condition vf its being made at once available for repayment of the 
price which he received But the respondent is not affected by 
any equity of that kind. Je took in his own right by survivorship 
and is not liable for the personal debts and obligations of his 
uncle Zalim; and it appears to their Lordships that an equity 
which might have been enforced against Zalim’s interest whilst 
it existed cannot be made to affcot that interest when it has 
passed to a surviving co-parcener, except by repealing the rule of 
the Mitakshara law." 

In this very case Lord Watson points out that if thero has 
beon an attachment of a member's undivided share during his 
lifetime in oxecution of a decree against him at the instance of a 
croditor, that will be sufficient to support the alicnation of a 
member’s interest in the estate or a sale under the execution and 
to defeat the rights of survivorship of tho remaining members in 
respoct of such interest or share. 

The principle aff med by this decision, viz., that, on the death 
of an undivided member, a debt duo by him personally cannot be 
charged against lis interest and share in the joint family property 
or realised by attachment and sale thereof, is equally applicable 
in this presidency. Thus, a simple creditor of a momber of an 
undivided family, oven if he has obtained a decree against him 
which, however, has not been enforced in his hfetime by attachment 
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Amcam of his interest in the family property cannot, after his death, seok 
metr to enforce the decree against such share and interest. In Bengal 
*. and the North-Western Provinces, a mortgage or sale made by an 


ps undivided member without legal necessity or the consent of the 

remaining members, being altogether invalid as a mortgage or 

sale, the mortgagee or vendee is only in the position of a simple 

creditor as against the undivided member and the position of a 

+ simple creditor of an undivided member ıs the same under the 
Mitakshara law as administered in all the provinces. 

I shall now proceed to consider a few of the decisions of this 
Court bearing upon the question,—chief among them, the Full 
Bench decision of this Court in Rengasamı v. Krishnayyan(1). The 
learned Judges, who made the reference to the Full Bench in that 
case, stated their opinion as follows, in the order of reference :— 

“He (the vendor) cannot put his alience in a better position 
than himself and thereby prejadice his co-parceners, and the 
alienee, therefore, must be liable, until he obtains partition, to the | 
same fluctuations in the amount and value of the share caused hy 
changes in the number and circumstances of the family as his 
alienor would have been liable to if the alienation had not taken 
place. It was pressed upon us in argument that, if this be so, the 
purchaser might, in some cases, take nothing, for his vendor might 
die before anything was done to enforce the purchase, and also 
that if the purchaser is to be liable to have what he has purchased 
diminished by changes in the family, he must also have the 
benefit if such changes should increase the share of his vendor, 
Tt seems to us that both these consequences logically follow from 
the legal position which the alienee occupies, and we do not see 
that they involve any absurdity. He who purchases the interost 
of a member of an undivided tamily in the family property 
purchases that which is from its nature uncertam and the purchase 
must always partake of the nature of a speculative transaction ; i 
but he knows perfectly well what he is buying and is not to be 
pitied if he gets less than he hoped for any more than he is to be d 
blamed if he gets more” (pages 410-411). With all deference to 
the learned Judges, I am compelled to dissent from theif opinion 
as to the character and incidents of an alienation, made by an un- 
divided member, of his shareand interest. "l'he Fall Bench adopted, jf 
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tho view of tbe referring Judges only to the extent of holding 
that if the alienor’s share in the family property diminishes after 
the date of the alienation by the birth of other co-parceners in the 
family, the share which the alienee will be entitled to get will only 
bo the diminished share which the alienor himself will be entitled 
to, on the date of tho suit which the alienee may institute for the 
purpose of enforcing the sale by partition of the family property. 
But in tho judgment of the Chief Justice and Muttusami Iyer, 
J.—which was concurred in by the other two Judges without any 
qualification—the Fuil Bench expressly dissents from the view 
that the purchaser will take nothing if the vendor dies before the 
purchaser effects a partition, or that he will take a larger share if 
between the date of the alienation and that of lus suit, there is a 
diminution in the number of co-parceners The actual decision in 
this case no doubt was that the purchaser was entitled only toa 
diminished share, as in that caso new co-parceners had been born 
between the date of the alienation and the date of the suit by the 
purchaser. But that decision caunot be relied upon as logically 
leading to the conclusion that the purchaser will take nothing if, 
as in the present case, the vendor dies before proceedmgs are taken 
by the purchaser to enforce the sale by partition—having regard 
to the fact that the learnel Judges expressly guarded themselves 
against such conclusion. In my opinion the actual decision in the 
case itself is opposed to the principle on which the above decisions 
of the Privy Council proceed, none of which is referred to in the 
judgment except Deendayal's case, and even that for another pur- 
pose. But whether that is so or not—a point which it is unnecessary 
to decide in this case—there 1s nothing in ıt io warrant the 
contontion that the share and interest conveyed by an uhdivided 
member of a Hindu family will lapse to tho family ou his death 
unless the purchaser has, in the meanwhile, enforced the sale by 
partition. If that should te the result when no suit has been 
instituted by the purchaser pnor to the death of the vendor, the 
result would be the same even if the vendor he alive at the time of 
tho suit but died before the passing of the final deoree thorein. It 
seems to me that the right of survivorship is incompatible with 
the position that a member of a Hindu family can alienate his 
undivided share and interest for value—a position which has long 
been established by judicial decisions both in Madras and in 
Bombay. To hold that tho right of survivorship will prevail 
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against the purchaser would be tantamount to assimilating the law 
in Madras and Bombay, in this respect, to that in Bengal and tho 
North-Westorn Provinees—whereas thotendeney of tho Privy 
Council, if not of the High Courts themselves, has heen gradually 
to assimilate the law in Bengal and the North-Western Provinces 
to that in Madras and Bombay, the course of decisions in both of 
which is but the natural development of the piinciple that under 
the Mitakshara law overy co-parconer can enforce partition at his 
will and pleasuro oven as against his father. 

In mecting the contention that if the vendor dies before the 
purchaser cffects a partition, the lattor will take nothing, the 
interest conveyed under an alienation made by an undivided 
member is thus explained in the full Bench decision— 

* The answer is that the interests carved out by the sale vest 
in the purchaser at once and that the vendor boing competent to 
sell, his subsequent death is an event which cannot divest the 
interest which has once vested and, for the purposo of giving effect 
to his contract of salo, the purchase must be dealt with as if 
the seller were alive when the purchaser demands partition." 

I fully concur in this statement of the law savo that in place 
of the concluding words “ as if the seller were alive when the pur- 
chaser demands partition,” 1 would substitute “as if a partition 
of the family property had been made immediately before the 
sale.” So far as the present case is concerned it is immaterial 
whether the above statement of the law is thus modified cr not— 
for the only fluctuation in tho number of co-parcenors in tho family 
between the dato of the alionation and the date of the suit has 
beon the death of the alienur himself, 

The decisions of this Court in Alwmeluy. Reng -sami(1) and in 
some unreported cases referred to in the order of refirence aro 
directly in point, but it is argued that they carry no weight as tho 
question is not discussed in them, being dealt with “ as settled law," 
and as no authority is quoted in them, and that up to the dato of 
the ruling in Alamelu v. Tienyasumi(1) there appears to havo been 
no decision of this Court to the same cffect, 

The question of a member of an undivided Hindn family 
alienating family property for his own purposes is not a topic dealt 
with, as far as I am aware, by any texts of Hindu law or by the 
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commentators. No express authority on the subject can therefore 
bo found in the Hindu law books, and it is questionable whether 
an alienation by a co-pareener of his undivided share and interest 
was recognised hy Hindu jurists. As observed by tho Judicial 
Committee “ there can bo little doubt that all such alienations, 
whether voluntary or compulsory, are inconsistent with the strict 
theory of a joint and undivided Hindu family and the law as 
established in Madras and Bombay has been ono of gradual 
growth, founded upon the equity which a purchaser for value has 
to be allowed to stand in his vendors shoes and work out his rights 
hy means of o partition” (Suraj Bunsi Koer v. Sheo Per sad(1)). 
Before discussing tho question further, with referouco ito the 
growth of the judiciary low, I may point out that before the date 
of the ruling in Alumelu v Pengasan(2), there was a ruling to 
ame effect in Ponucutuchela Pillay v. Chinnaya Mudaliar(3). 
In that case. the veudor (one Subbaraya Mudalij as one of two 
co-paxceners was entitled to a moiety of the joint family property. 
lle sold one ontire village and pat the purchaser in possossion thereof. 


After the death of the vendor the surviving co-parconer brought a 
The purchaser 


the 


suit to recover his one-half share in the village. 
resisted the suit on tho ground that the entire village formed less 
than a moiety of tho whole family propeity 


the conveyaneo would oper 


Though the principle was rocogniz 
a vested present undivided estate in his 


any timo convert into 


voluntary partition, aad that suc 


other interost in property,’ 


Tt will horo bo noted thai tho 


of tho suit, yet it was not conton 
by survivorship to tho plaintiff, and € 
extent of a moiety. This decision, 


and that therefore 
ate to vest in him the whole village. 
ed “ that each co-parcener has 
share which he may at 
an estate in sevoralty by a compulsory or 
h estato was transferable like any 
yet the contention that the vendee was 
ontitled to tho wholo villago was overruled on the ground that 
though the extent and valuo of the vil 
tho extont and value of a moicty oi t 
as tho vendor was entitled only to one moicty 
tho convoyaneo could operate to convey only a mojet, 
ugh the vendor was dead at the time 
ded or held that his sharo lapsed 
he purchase was upheld to the 
so far as it holds that the 


lage in quostion was loss than 
ho entire family property, yot 

in the village, 
y of the villago. 
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purchaser can recover the share of the vendor by a partition 
only of tho specific property sold, has been modified by subsequent 
decisions (Venkafarama v. Meera Labai(l) and Palam Konan v. 
Masakonan(2)), and the law as now settled is that tho purchaser can 
enforce the sale only by a partition of tho ontiro family property 
and if in such partition the property sold can, with due regard to 
the interests of the other sharers, to the debts due by the family aud 
to an equitablo allocation of the various items of family property 
to the shares of the several co-parceners, be wholly allotted to tho 
vendor's share, the purchaser will be entitled to the wholo property 
which the vendor professed to convey to him 


According to the theory of an undivided Hindu family, each 
member has a present vested interest, which, by a partition at his 
will and pleasure, can be converted into a separate interost The 
judicial decisions have recognised that such interest is transforable 
either in whole or m part for value and that tho transferee there- 
fore takes a vested present interest. What is transferred to him 
is thus a present vested interest and not a future contin gent 
interest, uncertain and fluctuating, until the transferee actually 
effects a partition—even assuming that such a contingent and 
possible future interest could legally be transferred [ride section 
6 (a) ofthe Transfer of Property Act]. The transfer in question 
operates upon tho vested interest which the tiansferor had in the 
family property just before the alienation and the same is con- 
verted for the bonefit of the transferee into the separate share and 
interest of the transferor by a partition of the family property at 
the time of such alienation ‘The estate that 1s transferred to and 
vested in the alieneo 1s not an “ cquitable interest ” as understood 
in the Enghsh law, but a ‘legal estato’ which has to be reduced 
into possession by the alienee standing in the shoes of the transforor 
and effecting a partition on the footing on which tho family and 
the property both stood at the time of the transfer. No subsequent 
ahenations made for purposes binding upon the family or by the 
vendor himself can affect the interest that has passed to the prior 

transferee, nor will such interest be enlarged or diminished by 
fluctuations in the number of co-parceners in the family Thus, to 
take the two extreme cases where a co-parcencer has transferred 
for value his undivided share ın the joint family property, the 
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death of all the other co-parceners before the vendee sues to enforce’ 
the sale will not entitle the vendee to recover from his vendor, the 
sole surviving memlLer, the whole of the jomt family property, 
‘nor, on tho other hand, will the death of the vendor prior to the 
enforcement of the sale divest the vendee of the interest vested in 
him by the sale 


The vendoe's suit to enforce the sale by partition is not a suit 
for ‘partition,’ in the technical sense in which ‘partition’ or 
‘vibhaga’ is used in the Hindu Jaw. A suit for partition, in the 
technical sense, can be brought only by an undivided member of 
tho family. ‘Ihe right to such partition is personal to him and 
not transterable Such a suit can be brought only in the lifetime 
of the co-parcener and evon if so brought, it will abate if he should 
dio before final decree, without leaving male issac. A partition 
in the technical sense, whether effected amicably or by decree of 
Court, breaks up not only the joint ownership of property, but also 
the family union, + e., the corporate character of the family. Each 
member thereafter becomes a divided member with a separate lino 
of heirs to himself. An undivided member of a family, though 
he may alienate either the whole (Gurulmgappa v. Nandappa( 1)), or 
any part of his undivided share will continue to bean undivided 
member of the family with rights of survivorship between himself 
and the remaining members in respect of all the family property 
other than what he has transferred. No doubt such a member acts 
unfairly towards the rest of the family and if they are dissatis- 
fied with his so doing, their only remedy is to become divided 
from him When a partition is effected subsequent to such 
alienation, either amicably or by suit, the property alienated will 
be included in such partition and debited to the share of the 
alienor The transferee, however, does not step into the shoes 
of the transferor as a member of the family and there will be 
no community of property between him and all or any of the 
members of the family in respect either of the property transferred 
to him or the rest of the family property The only uncertainty 
or speculative character of his purchase, which may exist in certain 
cases, is not as to the extent of the share and interest transferred, 
but the impossibility of predicting what particular properties 
would be allocated to his vendor’s share if a partition were effected 
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immediately before tho transfer. A co-parconer may profoss to 
alienate either his undivided share in the whole of the family 
property or his undivided share in some specified portion of tho 
family properly—as in the present caso—or the whole of a speci- 
fied portion of the family property—as in the case in Venkafache lla 
Pillai v. Chinnaiya Mudalan(1). The same thing may take place 
in the case of involuntary sales also In all these cases, the salo 
operates upon the interest and share of the tansferor as the same 
existed at tho date of tho transfer and tho transferee must work 
out the transfer by bringing a suit for ascertaining what the share 
and interest of the transferor was at the date of the transfer, 
Such a suit is nol technically a suit for partition and the decree 
which ho may obtain enforcing the transfer, cithor in whole or iu 
part, by a partition of the family property will not by itsclt break 
up the joint owneiship of the members of the family iu the 
remaining property, nor tho corporate character of the family 
Such being tho nature and consequences of a suit to enforce a 
transfer—in which suit partition of the family property has to be 
made only incidentally fu the purpose of working out the 
transfer—it is immaterial whether the suit is brought during 
the btotimo of the alienor or after his death The cause of action 
on which the suit is based is the transfer made to the plaintiff 
of the interest of the transforor at the date of the transfor in 
tho family property to which the irarsfer relates. Wheu the 
transfer is of un undivided interest in the whole of the family 
property, the transferoe will get whatever may bo allotted tu the 
transferor’s shaie in a suit for pattition But if tho tianster 
relates to anv specified portion of the family pioperty, there is the 
risk that it may turn out that in a partition of the whole property it 
is impracticable or inequitable to allocate oitler the whole or a pat 
of such specified portion to the share of tho taansferor. Whether 
the transferee brings his suit immediately after ihe transfer or at 
any time during or after the lifetime of the transferor, the transfer 
will havo to be enforced by effecting a partition in tho samo 
way as it would bo if the partition were effected immediately bofore 
the transfer. It it be found impracticable or inequitable to allot to 
the transferor’s share tho whole or any portion of the specific 
property transferred, the transfer will become inoperative either in 
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whole or in part, as the case may be, and in that case tho transferee 
can only have an equitable claim for compensation against the 
alienor and on the principle laid down by the Judicial Committee 
in Madho Pershad v. Mehrban Singh(1) such claim for compensation 
cannot, in the case of the alienor's death, be enforced against the 
surviving members of the family against whom the transferee has 
no equity and who have taken in their own right by survivorship. 
The claim of a transferce from a co-parcener to work out the 
transfer is uo doubt an equitable claim in the sense that ho must 
e a transferee for value and in cases where the transfer relates to 
a speoifie portion of tho family property, he has no legal right, any 
more than his transferor himself, to insist on that specifice portion 
being allotted to the share of the vendor. Being a purchasor for 
value he will have an equity to have such portion or so much 
ihcreof as is practicable so allotted, if that can be done without 
prejudice to the interests of tho other sharers. In any suit which 
may be Lrought by lum to enforce the sale, all tho members of the 
family should be joined as parties as in a partition suit, tho 
subject-matter of the suit being the family property as it existed 
at the date of tho tiansfer. Such a suit may, at the option of the 
members of the family, assume the character of a family partition 
suit and a decree may be passed for partition, among all the 
members, of the entire family propo ty 
In the present caso, the plaintiff, who seeks to enforce tho salo 
after the death of tho vendor against his two surviving undivided 
nephews, seeks to recover, hy partition, one-half of two plots of 
land measuring 4 acres 52 cents, in which an undivided moiety 
was sold to him, the plots themsolves forming only a portion of 
the joint family property as it existed at the date of the sale. It 
being admitted, as X presume, that the vendor was entitled to a 
half share in the whole o the family property, there can be no 
doubt that £10 oxtent of land claimed is within the limits of the 
vendoi's share and the only question for determination in the case 
will be whet ier, having regard to the nature and value of the plots 
of lund in question and tho rest of the family property, a moiety 
of the fields in question could equitably have been included in the 
vondor's share, if a partition had been effected between the vendor 
and his nephews at the date of the sale. 


(2) LLR., 18 Cole, 167 
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As regards the analogy between a person buying a Hindu 
widow’s life-estate and a person buying the interest of an undivided 
co-parcener it seems tome that such analogy as there is between 
the two leads to the inference that a person buying from an 
undivided co-parcener necessarily buys an estate lasting beyond 
the lifetime of his vendor unless, of course, the family has only a 
limited interest in the property, and that his death.cannot affect 
the purchaser's interest. 

In my judgment in Sriramulu v. Kristnama(1) after referring 
to the nature of a widow’s estate under the llindu law, and 
her power of alienation for a necessary purpose according to the 
standard of Hindu law, I stated that “the texts of Hindu law, 
however, do not deal with a widow’s power of alienation of her 
husband's estate at her will and pleasure for the term of her life or 
for any shorter period, but she is enjoined by those texts to restrain 
her personal expenditure within the modestlimits which were 
considered suitable to her bereaved condition. But it has now long 
been established by judicial decisions that a Hindu widow has an 
absolute right to the fullest beneficial interest in her husband's 
property for her life and that she has a personal right therein 

which she can exercise at her will and pleasure by giving, selling 
or transferring the estate to another for her own life.” Similarly 
a co-parcener in an undivided Hindu family can, under the texts 
of Hindu law, deal with the family property for necessary pur- 
poses and there is nothing in those texts, as far as I am aware, 
empowering him to alienate his undivided share and interest at his 
will and pleasure and for his own purposes, But it has now long 
been established by judicial decisions that a co-parcener has a per- 
sonal right in the family property to tho extent of his undivided 
sharo and interest therein, which right he can dispose of ut his will 
and pleasure in favour of a purchaser for value though not in 
favour of a volunteer. A Hindu widow, according to judicial 
decisions, has a personal right in her husband's estate which she 
can dispose of for her life only whether in favour of purchasers for 
yalie or volunteers. Her personal right in her husband's estate is 
only an éstate for life and therefore, even if the purchaser enforces 
fhe: sale and recovers’ possession during her lifetime, his right 
in the property terminates with her life. But a co-parcuner’s estate 
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and interest to the extent of his share in joint family property is Arvyacanr 


not one for his life only, as in the case of a widow; and if the V rese 
family estate be an estate in fee simple, the individual estate of " 
AIYYAGARE 


each of the co-parceners, which he can dispose of for value, is also Ramarya. 
one in fee simple and the purchaser therefore acquires an estate in 
fee simple and not one limited to the lifetime of the vendor—and 
the death of the vendor, whether before or after the parchaser 
works out the transfer and reduces the estate into possession, cannot 
affect his right, title and interest in such estate. 
For the foregoing reasons, I would, in answer to the question 
reforred to the Full Bench, say that tho plaintiff's suit is maintain- 
j able and that he is entitled to recover, by partition, a moiety of 
the plots of land in question if such moiety could have been 
equitably allotted to the plaintiff’s vendor’s share in case a parti- 
tion of all the family property, between him and his nephews, had 
been effected immediately before the sale to the plaintiff. 
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Before Sir Arnold White, Chief Justice, and Mr. Justice Benson. 


} AMBALATHILAKATH MOIDIN KOTTI (Szconp DEFENDANT), 1903. 
POS January 21, 


v. 


AMBALATHILAKATH KUNHI KUTTI ALI (PraimriEr), 
RESPONDENT.* 


Civil Procedure Code—Act XIV of 1882, s. 283— Party against whom 
an order has been made.” 

Plaintiff sued to recover possession of immovesble property. The land in 
question had, on a previous occasion, been attached in execution of a decree against 
plaintiff, wheroupon his younger brother, the present second defendant, had 
preferred a’ claim-petition, on which an order was passed holding that plaintift 
nt (then claimant) were jointly 


a (then judgment-debtor) and second defen 
entitled to the land. The claim was held to be good to the extent of a moiety of 
leased from attachment, the other moiety being 


the land, which was accordingly 


* Second Appeal No. 1017 of 1900 against the decree of B. L. Vaughan, 
Acting District Judge of North Malabar, in Appeal Suit No. 186 of 1900 presented 
against tho decree of K. Imbichunny Nair, District Munsif of Cannanore, in 
Original Suit No, 337 of 1899, 
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ordered to ‘be sold, tho claimant's claim thereto being rejected. Plaintiff satisfied 
the decree and the property wes not sold. He now sued to rocover possession 
of it: 

Hold, that, having regard to the torms of the order in the claim proceedings 
and to the fact that it had not been proved that plaintiff had actually reccived 
novice of them, plamtiff was not a party agaist whom an order had been mado, 
within the meaning of section 248 of the Lode of Civil Procedme, and that the 
order was not conclusive as against him, 

Net etom Perengar ypiom v. Tayanba)i y Parameshwaren Nambudvi, (1 M H.C R, 
472), doubted. 


Svrr to recover a saw-pit. Plaintiff alleged that he had leased a 
piece of land to first defendant for a saw-pit to be made on it, 
that first defendant made the pit, and transferred his claim to 
second defendant, who paid ront for some time and then leased 
the property to third defendant, and that the defendants refused to 
surrender the land to plaintiff when asked to do fo, though the 
term of the lease had expired. First and second defendants 
contended that the land belonged io plaintiff and second defendant 
jointly, both being parties to the lease, that first defendant had 
transferred his right to second defendant, and was consequently 
under no liability Second defendant (who was plaintiff's younger 
brother) further pleated that by an order passed in a claim- 
petition (filed as exhibit I), which second defendant had preferred 
when the property had been attached by tho holder of a decree 
against plaintiff, it had heen hold that it belonged to plaintiff and 
second defendant jointly Third defendant supported sccond 
defendant and offered to surrender the portion of the property of 
which he had possession on receipt of compensation for improve- 
ments. Exhibit I was a claim-petition presented by second defend- 
ant, as claimaut, on the property being attached hy Kachavi Amed, 
a decree-holder for the amount due to him by the present plaintiff, 
who was then the judgment-debtor. The material parts of the 
order were as follows :—“ The claimant and the judgment-debtor 
are brothers living apart from each other under the family karar 
since 1875 . . . . The questions here are whether the three 
pits and the paramba under attachment are the exclusive proporty 
of the judgment-debtor or whether they are his tarwad property 
Seeing that the claimant and judgment-debtor are now 

members of practically two different tarwads the improvements 
which they effected in the plaint paramba and the saw-pits must 
be presumed to belong to them jointly Iam therefore 
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of opinion that the claim is good to the extent of one-half of the 
paramba and that the other half of it and the three saw-pits are 
liable to be sold as the property of the judgment-debtor.” It 
was ordered as follows :—* That a moiety of the paramba and trees 
helonging to the claimant be released from attachment, Claimant’s 
three pits have not heen attached. Judgment-debtor's three pits, 
which are under attachment, will be put ap to sale, the claimant’s 
claim thereto being rejected.” The District Munsif held that 
even though the property might be the joint property of plaintiff 
and sccond defendant, plaintiff, as senior member of the tarwad, 
was entitled to recover tho saw-pit leased by him. He also held 
that second defendant held possession as assignee of plaintiff's 
tenant. He decreed that on plaintiff's paying second defendant 
eoniponsation for improvements the property should be surrendered. 
to plaintiff by second and third defendants. This was confirmed 
by the District Judge on appeal. 

Second defendant preferred this second appeal. 

J. I, Rosmo for appellant. 

C. Sankuran Nayar for respondent. 


Jupement.—Having regard to the terms of the order made in 
the claim proceedings and to the fact that it was not proved that 
tho plaintiff actually received notice of the claim proceedings, we are 
of opinion that the plaintiff is not a party against whom an order 
has been made within the meaning of section 288, Code of Civil 
Procedure, and that the order is not conclusive as against him. 
"We do not think the decision of the Full Bench (Wettetom Peren- 
garypiom v. Tayanbarry Parameshuaren Nambudri(1)) precludes 
us from adopting this view. Moreover it seoms doubtful whether, 
having regard to the observations made in the judgment of the 
Privy Council in Sardhari Lal v. Ambika Persha (2), this decision 
as good law. The Bombay and Calcutta High Courts have 
adopted a different view from that taken by the Full Bench in 
the case referred to (Sinvappa v. Dod Nagaya(8) and Kedar Nath 
Chatter: v. Rathal Das Chatterp{4)). See, however, (Surnamoyi 
Dast v. Ashutosh Goswamt(5)). 

The second appeal is dismissed with costs. 


(1) 4 M.H.OR , 472. (8) 15 TA, 123. 
(3) LL.E, 11 Bom, 114. (4) LLR., 15 Calo, 674. 
(5) TLR. 27 Calo , 714, 


Momy 
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APFELLATE CIVIL. 


y Before Mr. Justice Moore. 
j 1902. ALAGAPPA CHETTI (JUDGMLM-DLBIOh), PETITIUNER, 
* January 23. E F 


} SARATHAMBAL ax» orars (Crepitors), RasPovirvis.* 


Civil Procedure Code—Act XIV of 1882, s» 336, 344—tvsest of judgment- 
deltor—Petrtion under s 860—Release on furnishing security to apply to be 
declared insolvent within a month—Furlure to apply within that ma Subac- 
quent application nder s 844—Mavntarnabslity. 


A jndgment-debtor, who had been «irested, was iclersed under section 306 
* of the Code of Civil Procedure on furmshing secunty that ho would, within one 
month, apply to be declaed an msolyent The jnontb pissed and ho failed to 
make the apphoation, He was not arrested agam, and, ata subsequent dato, 
applied under section 344 to be declared an msolvent 
Held, that he wos entitled to do so 


} Permios for a declaration of insolvency under section 344 of the 
Code of Civil Procedure, A decree had been passed against 
petitioner in the court of the District Munsif at Madura, and 
was sent for exccution to the court of the District Munsif at 
Sivaganga. Petitioner was arrested on 22nd January 1899, and 
on 29th January filed a petition in the court at Sivaganga 
under section 886, stating his intention to apply to be declared 
an insolvent and asking that he might be released on security 
being furnished that such application would be duly made. On 
1st February 1899, petitioner was released on security being given 
that he would apply within a month. On 2nd March 1899, the 
District Munsif of Sivaganga extended the time until 20th March, 
on which date petitioner filed his appheation in insolvency. It 
appears to have been subsequently ascortained that the insolvency 
petition ought to have beon presented to the Madura Court, and 
on 6th May 1899 the presont petition was thore filed. The 
District Munsif held that it was out of time. On appeal, the 
District Judge said:—“ As I rend section 336 of the Code of 


* Cival Revision Petition No 92 of 1900 under section 622 of the Code of Civil 
Procedure, praying the High Court to revise the ordor of H Moberley, Acting 
Dustriot Judge of Madura, passed on 22nd January 1900, m Civil Miscellaneone 
Appeal No. 15 of 1899 agumst'iho ordor of A. Narayanan Nambiyar, District 
Misit of Madara, dated 20th October 1899, in Insolvent petition No. 6 of 1899, 
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Civil Procedure, if a judgment-debtor, who has been arrested in Atacapra 


execution of a decree and released on furnishing security that he 
will within one month apply to be declared to be an insolvent, 
fails to put in his application within the time agreed upon, he is 
debarred from again claiming the privilege of that section; and 


„ his only remedy is to allow himself to be arrested und when he is 


under arrest or in prison, apply under section 344 of the Code.” 
He dismissed the petition. 

Petitioner preferred this Civil Revision petition. 

P. S. Swaswamı Aium for petitioner, 


Junewent.— The order of the District Judge cannot be upheld. 
The petitioner was arrestol on the 22nd January 1899 bnt was 
release under section 334, Civil Procedme Code, on his furnishing 
seeurity that he woald within one month apply to be declared an 
insolvent For reasons that need not be considered he did not apply 
toa court having jurisdiction till the 6th May 1899 when he 
mado tho present application to the District Munsif of Madura, 
who rejected it as out of time. On appeal, his order was confirmed 
by the District Judge. It does not appear that there is any ques- 
tion as to a bar by limitation in a case of this sort. As the 
petitioner did not put in his application to be declared an insolvent 
within the prescribed time he was liable to be committed to jail 
and if this had been done he would certainly have had to put in 
afresh application under tho third clause of paragraph (5) of the 
proviso to section 336, Civil Procedure Code. He was not, however, 
so arrested and it is therefore still open to him to apply under 
section 844, Civil Procedure Code, to be declared an insolvent on 
tho strength of tho pormission given to him to do so on the 23rd" 
January 1899. 

This appeal is allowed, the order of the District Judge is set 
aside with costs and the appeal is sent back to him for decision of 
the other points raised. 


OnzTI 
v 
SARATH- 
AMBAL, 


1902. 


January 28. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Davies and Mr. Justice Bhashyam Ayyangar. 
KING-EMPEROR 


v. 
C. SRINIVASAN (ParrrIONER), Accusap.* 


Indian Penal Code—Act XLV of 1860, ss. 417, 511, 468— Attempting to cheat aud 
forgery—Application to University for duplicate cercate by person mot 
enistled—Ofence. 


S. held a Matriculation certificate which had been issned to him by a Univer- 
sity. O. had failed to pass the Matriculation Examination. The Rogistrar of the 
University received a letter purporting to be signed by S. stating that his 
certificate had boen lost and requesting that a duplicate might be issued. 
Enclosed with tho letter was what purported to be a certificate by the head-mastor 
of a local school, corroborating the statement as to the loss and supporting tho 
application for the issue of a duplicate, This document had not, in fact, been 
written by the head-master, and S. had not in fact lost his Matriculation certificate, 
©. was charged with cheating and forgery to commit cheating. ‘The Deputy 
Magistrato found, on the evidence, that the writer of the application for a dupli- 
cate certificate was the accused, end convicted and sentenced the accused on 
both charges. The Sessions Judge, on appeal, altered tho offences to those of 
attempting to cheat aud forgery to commit cheating and reduced the sentence. 
Subject to these modifications he dismissed the appeal. On a revision petition 
being filed in the High Court: 

Held, that the charge of cheating must fail, inasmuch as there was no 
proof thet the deception practised by the accused on the Registrar of iho 
University had caused harm or damage to him or to the University which he 
represented. Nor was it shown that the accused, in applyiug for the duplicato 
certificate, had any intention of causing wrongful gain to himself o1 wrongful loss 
to the University, to whom he had paid a fee greater than the cost price of tho 
certificate. Tho charge of forge: 


y also failed, for, assuming that accused had 
fabricated the head-mastei's certificate it was not shown that he had done so 
fraudulently or dishonestly and with intent to cause damage or injury to the 
public o: to ony one, The question before the court was not as to his intended 
use of the certificate subsequently, Even if he had such an intention this mero 
preparation did not amount to an attempt to commit an offence wi 
moaning of section 511 of the Indian Penal Code. 


ithin the 


CmarcEs of cheating and forgery to commit cheating under 
sections 420 and 468, Indian Penal Code. In 1900, one 8. 


* Oriminal Revision Petition No. 498 of 1 
the Criminal Procedure Code, praying the High Court to revise the judgment of 
E. D. Broadfoot, Sessions Judge of South Arcot, in Criminal Appeal No. 75 of 1901 


presented against the finding and sentence of M. Azizaddin, Deputy Magistrate of 
Qnddalore, in Calendar Case No. 74 of 1901. ee 


901 under sections 485 and 439 of 


— 
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Srinivasan went up for tho Matriculation Examination held by 
the University of Madras, and passed. Accused, whose name was 
C. Srinivasan, wont up for the same examination and failed. 
Subsequently tho Registrar received the following letter :— 


“Mayavaram, 27—2—1901. 
To tue RzormRAR or rne University or Mapras. Most 
Respected Sir, I was a candidate for the Matriculation Examination 
held in December 1899 and I passed in it and I was placed in the 
first class (Supplement to Fort St. Geoi ge Gazette, April 8, 1900, 
first class, 24th rank, 1st page in the list of passed candidates, 
Register No. 3140). On 2nd February when my house was 
plundered by thieves I lost my Matriculation certificate together 
with certain records (bonds) worth Rs. 500. Therefore, I am now 
in want of a certificate. Hitherto I have produecd a certificate 
(identification) from the head of the institution where T received 
my instruction. Iam a poor boy and I have to enter into some 
department. ‘Therefore I humbly beg of you to be kind enough 
to send my certificate. I beg to remain, Sir, Yours obediently, 
S. Srreenrvasan, 


c/of Krishna Reddi, Noar Sayorgate, 
Napier’s Road, Kanganakuppam 
(via.) Cuddalore.” 
This letter enclosed the following certificate :— 
* Mavavanax, 27—2—1901. 

MuxicrAL Hien Somoon, Mavavamaw. This is to certify 
that S. Sreenivasan was a student of this institution aud passed 
the Matriculation Examination held in December 1899 in the first 
class. 1 hear from his guardian that, when his house was plundered 
on the 2nd February, he lost his Matriculation certificate with some 
other records, His conduct is very satisfactory. lis request 
may be granted. S. NAngAvANAsAMI." 


"This was filed as B-2. 

The person whose signature this certificate purported to bear 
was the head-master of tho school at Mayavaram. Tho Registrar 
of the University, in roply to the application, informed the writer 
that a duplicate cortificate would be issued on payment of Rs. 3, 
that being the fee chargeable. This sum was paid to the local 
treasury and a receipt for the amount was forwarded to the 
Registrar, who then issued the duplicate cortificate. Instead, 
56* 


Kixa- 
ExPEROR 


v 
C. Sa1v1- 
VASAN. 
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however, of sending ıt direct to the applicant, ho addressed it to 
the head-master of the school at Mayavaram, together with the 
certificate purporting to be signed by that person. It was then 
discovered that the supposed certificate had not in fact beon 
written or signed by the head-master, and it was ulso ascertained 
that S. Sreenivasan, the successful candidate hed not, in fact, lost 
his certificate. This was reported to the Registrar, who then 
caused a letter to be sent by registered post to the address given 
by the applicant, and at the same time gave notice to the author- 
ities in that locality, as the result of which, a police constable in 
plain clothes was sent to watch who should take the registered 
letter, Accused took it, and wes subsequently arrested and 
charged. For the defence, it was not denied that the supposed 
certificate was not what it purported to be, or that some one had 
attempted to obtain a duplicate certificate from the Registrar of 
the University, but the accused denied thai he had done so 
and endeavoured to show that when the registered letter was 
offered to him he had said that ıt could not be for him. His 
case was that ıt had been forced on him by the post pron and the 
disguised constable. The Deputy Magistrate found that the 
application to the Registrar had been written by the accused, found 
him guilty of the offences charged, and sentenced him to two years’ 
rigoous imprisonment The Sessions Judge, on appeal, altered 
the offences to those of attempting to cheat, under sections 417 and 
511, Indian Penal, Code, and forgery to commit cheating, under 
section 468, and reduced the sentence to one year’s rigorous 
imprisonment. Subject to those modifications he dismissed the 
appeal, 

The accused preferred this Criminal Revision petition. 

Mr. John Adam and T. Rangaramanwa Charar for petitioner. 

The Public Prosecutor in support of the conviction 

Jupamznt.—Tho charge of cheating must tail inasmuch as there 
is no proof that the deception practised by the petitioner on the 
Registrar of the Madias University caused harm or damage to him 
or to the University which he represents. If the real S. Streeni- 
vasan had practised a similar deception for obtaming a duplicate 
certificate it could not be argued that he would be guilty of 
cheating unless damage or harm was caused to the person deceived. 

There is also nothing to show that the petitioner acted dis- 


honestly in obtaining the duplicate certificate, that is, that he bad 
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auy intention of causing wrongful gain to himself or wrongfulloss Krna- 
to the University, On the other hand he paid threo Rupees in cash meee 
for the certificate which certamly seems to be greatly in excess of O. 8zrwr- 
its cost price ‘Then as to the charge of forgery,—assuming that Sem 
the petitioner fabricated the document B-2, there is no evidence, 
for the reasons already stated, that he did so fraudulently or dis- 
honestly and with intent to cause damage or injury to the publio 
or to any one. The question before us is not whether he intended 
to use the certificate subsequently in order to obtain some temporal 
advantage by pretending that he had passed the Matriculation 
Examination. Had he had such intention this mere preparation 
Í towards such object would not amount to an attempt to commit an 

offence within the meannig of section 511 of the Penal Code. 

We must therefore reverse the conviction, aequit the prisoner, 
and direct that he be set at liberty. 


APPELLATE CRIMINAL. 


Before Mi Justice Davies and Mr. Justwe Bhashyam Ayyangar. 


KING-EMPEROR 1903. 
e Jannary 28 


GOPALASAMY AND seven OTHERS, ÁCOUSED." 


Indian Penal Code—Act XLV of 1800, + 424—Dishonest removal of property 
to avoid distrarnt— Distant for arreais of rent under the Rent Recovery Act— 
Absence of presumption in favour of rts legally—Onus of proof on prosecution 
to prove legalsty—Convichon m absence of auch pioof—Illegality 


Where a distraint is mado under the Rent Recovery Act for atreais of rent, 
there is no presumption that it 18 legally mado, and if persons aio charged with 
having dishonestly removed property to avoid ıt, the prosecution must prove 
that st was a legal disiiaimt, In the absence of such proof, persons who 
have resisted the distraint or havo removed thew ptoperty to avoid 1t, cannot be 
convicted of an offence, masmuch as they had a mghtof private defence of 
thew property unless the distraint was legal 


Oxanczs of rioting, resisting the taking of property by the lawful 
authority of a public servant, and voluntarily causing hurt, under 


* Orummol Revision Petition No 481 of 1901, unde: sections 435 and 489 of 
the Criminal Proceduro Code, praying tho High Court to roviso the judgment of 
Lionel Vibert, Joint Magistrate of Tanjore, m Citminal Appeal No. 46 of 1901 
presented agamst the finding and sentence of tho Second-class Magistrate of 
Kodavasal m Calendar Cone No 159 of 1901, 


Kino- 
EwPrROR 
t 
QOPALASAMY 


AXV. 
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"sections 147, 188, and. 323, Indian Penal Code 
were convicted of rioting and dishonestly removing property, 
under sections 117 and 424, and sentenced (some of them) to 
pay fines and (some of them) to suffer imprisonment. Tho case 
for the prosecution was that forth accused had mado default in 
payment of rent in respect of fasli 1310, and that a demand had 
been served on him by the manager of the Maruthanthanallur 
estate, of which he was a tenant. It was alleged that the manager 
had gone to the hous of this accused accompanied by seven or eight 
persons, and demanded payment of the arrears, Fourth aceused sail 
that he would pay the amount inten days. Some cattle and a 
cart were thereupon distrained, but the accused drove thom away. 
They were accordingly charged, and convicted as above. An 
appeal was preferred to the Joint Magistrate, who said :—* In 
this Court, almost the whole ground of appeal is that the dis- 
traint proceedings were illegal. This was not put forward in the 
lower Court until after the charge was framed, and the lowor 
Court, rightly or wrongly, refused to allow questions on the point. 
It is certainly an objection to this defence that it is only put 
forward as a last resort.” He discussed the evidence and dis- 
missed the appeal. 

Petitioners preferred this Criminal Revision petition, 

C. Sankaran Narr for petitioner, 

JopcuENT.— The distiaint having been made under the Rent 
Recovery Act, there is no presumption that it was a legal dis- 
traint, li therefore lay on the prosecution to prove the distraint 
was legal, and especially so when its legality was challenged by 
the accused before the convicting magistrate, In the absonce of 
such proof, the petitioners were guilty of no offence under either 
section 147 or 424 of the Penal Code inasmuch as they had a 
right of private defence of their property unless the distraint 
was legal. Wo must express our surprise at the Sub-divisional 
Magistrate in appeal thinking it unnecessary to consider the 
question which was the chief ground of the appeal to him, viz,, 
whether the Sub-Magistrate was right or wrong in devlining to 
enquire into the legality of the distraint, 

We reverse the convictions of all the petitioners and acquit 


them, and direct the refund of the fines inflicted if they have 
been paid. 


The petitioners 
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APPELLATE CIVIL. 


Before Mr. Justice Bhashyam Ayyangar and Mr. Justice Moore. 

AKKINERI SREERAMULU AND 1wo ormers (Misons) BY u1Err 1902. 

next Frrenp MULLAPUDI RATNAM (Praiwrrrrs), Apprzianta,  Februery 4. 
v. 


MULLAPUDI RAMAYYA AND EIGUT OTHERS (DEFENDANTS 
Nos. 2, 11, 3 AND 5 TO 10) RzsrowpzNrs * 


Limitation let—alct XV of 1877, sched IL, ail 180 — Alienatvon by widous-Sudscs 
quint sat to set at usde -Withdrawal of suit without permission to bring 


u Jesh suit—Conjur mahon of oi vial alvenation—Fresh cause of action to sone 

of the daught.rs 

V, who was possessed of lends, died m 1868, leaving a widow and three 
daughters hin swvivmg In 1874, tho widow alienated the land. In 1892, the 
daughters sud to have that alunation sot aside, but withdrew the smt, on the 
ground that theahenation was vahi, w.thout obtaming leave to suc agam In 
1895, the daughters’ sons instituted the present suit tor a declaration that neither. 
the onymal alienation not its confiimation by the withdrawal petition. in the smt 
should be effective as against them On the plea of umtation being 1msed 

Held, that the withdrawal of the suit of 1892 on the ground that the ahena: 
"hon was valid, without permission to bring a fresh suit, was a confirmation of the 
ahenation of 1874, and gave a fresh cause of action, and thai the smt was not 


bared. 


Swrr to set aside alienations of land made by plaintiffs’ grand- 
mother (since deceased) and for a declaration that they were void 
asagainst plaintiffs Veeranna, plaintiffs’ grandfather, who was 
possessed of lands, died in or about the year 1868, leaving his 
widow Mconamma and threo daughters (defendants Nos. 3, 4 and 
5), him surviving. First plaintiff was the son of the elder 
daughter (defendant No. 3) and plaintiffs 2 and 8 were children of 
the second davghter (defendant No. 4). Defendants 6to 10 were 
the sons of the third daughter (defendant No. 5). In 1874, 
Meenamma alienated some of her late husband's lands to the father 
ofdefendantsNos.l and 2 ln 1892, her two daughters, the pre- 
sent defendants Nos. 3 and 4, the mothers of the present plaintiffs 
instituted Original Suit No. 57 of 1892, to have that alienation set’ 
aside, but withdrew it, on the ground that the alienation was valid, 


ae 


* Second Appeal No, 499 of 1900 agamst tho decree of J H Munro, Acting 
District Judge of Gédávari, in Appeal Sut No 280 of 1899, presented against the 
decree of E, J. S. White, District Munsf of Ellore,m Omgunal Smt No. 85 of 


1898. 
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without obtaining permission to bring a fresh sus Plaintiffs set 
out these facts in their plaint and alleged that the withdrawal ot 
Original Suit No. 57 of 1892 had been effected in collusion with the 
alienees of the property; they claimed that neither the original 
alienation nor the withdrawal of tho suit affected thei rights; and 
prayed for a declaration that the origiaal alienation of 1874 and its 
confirmation by the application for withdrawal should not affect the 
reversionary interesis of the plaintiffs. Defendants Nos. 3,4 and 5 
remained ez parte. Defendants Nos. 1 and 2 (sons of tho alienen) 
denied "hat there had been any collusion and set up the further 
defence of limitation, Tho other defendants supported plaintiffs 
caso. 

"The District Munsif declared the alienation of 1874 to be 
invalid as against plaintiffs On the issue relating to the with- 
drawal of Original Suit No.57 of 1892, he held that any collusion on 
the part of defendants 5 and 4 did not effect plaintiffs right to bring 
the present suit, as plaintiffs did not claim through their mothers, 
and had not been parties to the previous suit. He considered it 
“unnecessary to dwell much upon this issue." On appeal, the 
District Judge held thatso far as the alienation of 1874 was con- 
cerned, the suit was barred by limitation. He continued: “ An 
attempt is made to show that oven if a suit for a declaration regard- 
ing the alienation ot 1874 is barred, the present suit is not wholly 
barred, because there is also a prayer to set aside the alienation 
made by the third and fourth defendants, mothers of plaintifts, 
by the withdrawal application in the suit for declaration regarding 
the same alienation of 1874, brought by them in 1892. There is, 
no doubt, a prayer to this effect, but it has not been granted by the 
lower Court’s decree and the plaintiffs have not appenled against 
that decree. As it seems clear that the suit is barred by limitation 
it is unnecessary to record findings on the remaining issues.” He 
allowed the appeal and dismissed the suit. 

Plaintiffs preferred this second appeal 

P Nagabhushanam for appellants 

C. Ramachandia Rau Salıb for first and second respondents. 

JupouzNT.—The Judge is right in holding that in so far as the 
alienation of 1874 is concerned, this suit is barred by limitation, 
Thero is, however, also a futher prayer in the plaint that the 
alienation made by way of confirmation of the prior alienation, by 
the (withdrawal) application put in, in 1892 by the third and fourth 


VOL XXV.) MADRAS SERIES 788 


defendants should be sét aside As to this the Judge holds that aocxspupr 
there was no doubt a prayer to this effect in the plaint, but that it — B^TNAx 
had not been granted by the District Munsif and that tho plaintiffs Mozzirvor 
have not appealed against that decree in so far as it omitted to Basis 
grant that prayer, As the decree of the District Munsif was in 
> invour of the plaintiffs, there was nothing foi them to appeal 
against The judgment of the District Munsif, moreover, shows 
he did not disallow this prayor We must hold that the with- 
drawal of the suit of 1892 onthe ground that the alienation was 
valid without permission to bring a new suit is a confirmation of 
tho alienation of 1874 and gives a fresh cause of action and it 
follows that the peseut suit is not barred by limitation. As tho 
District Judge has decided the appeal upon a preliminary point 
which has heen set aside on second appeal, we must refer the 
appeal back to him tor disposal on the merits, Costs will follow 
the result. 


APPELLATE CIVIL. 


Before Mr. Justice Bhashyam Ayyangar and Mr. Justice Moore. 


PULHIA VALAPPIL BARGA alas KUNHUNHA UMMA, ioe 
(Derenpanr No 2), APPELLANT, libum 18 


V 


VELOTH ASSENAR AND TWO OTHERS (PLANTIIT AND 
Dzrrw»AwTe Nos. 1 AND 3), RmsroxpENTS.* 


Owl Procedure Oode—Act XIV of 1882, s. 111—Court fees—First charge on 
subject-matter of swit—Purchase of portion of subject-matter at sale fo recover 
Court fees—Sudsequent purchase m execution. under another deciee—Valedity 


A smt was filed tn formå pauperis and a decree passed, in Decembef 1808, 
awaiding the plam&f therein certam land A portion of that land was, m 
1896, put up for sale m order io recover the amount duo to Government as 
stamp fees m connection with the pauper sut, and the present plaintiff bought it. 
‘The samo land was attached, in 1899, m execution of another decree, which was 
passed m March 1804 Plainiif made a clam, which was rejected, and the 
land was sold to the second dofondant, m execution of that other decree, in 
September 1899  Plamiif now sued for a declaration that the land was not 
liable to he sold in satisfaction of the other decree 


* Second Appeal No 1193 of 1900 against tho decree of M J Murphy 
Acting District Judge of North Malabar, m Appeal Suit No. 289 of 1900, 
presented against the decree of M Mundappa Bangera, District Munsif of Telli- 
cherry, m Onginal Smt No 889 of 1899. 


Poruta 
VALAPPIT 
Barca altas 
KUNHUNHA 
Uwa 
v 
Veroru 
ASSPNAR. 
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Held, that inasmuch as the amount of the stamp les tecovciable by 
Government ın connection with the pauper sui was a first chuge ou the 
property, under rection 411 of the Code of Civil Piocedum, the purchase hy 
plami: prevailed as agaist the purchase by the second de fondant. 


Surr for a declaration that cortain property was not liable to 
be sold in satisfaction ot a decree which had heen passed hy the 
High Court at Madras, in Original Suit No 202 of 1898. 
Plaintiff had purchased the property in question at a sale which 
was held for the recovery of the amount dne to Government as 
stamp tecs in connection with Original Suit No. 26 of 1803, 
on the file of the Subordimate Court at Tellicherry Tho last- 
mentioned sut had been brought, ın form apauperis, for partition 
of the estate of Mir Jaffer Ali Sabib, deceased, hy ono of his 
widows, Ummacha, and her children hy him, against another 
widow and other persons. Ummacha’s claim was successful, a 
decree being passed in her favour, subject to her paying tho just 
debts of the deceased Jaffer Ali Sahib The dato of this decree 
was 20th Decomber 1893 Execution proceedings were taken for 
the recovery of the amount duo as stamp fees, and the property 
now in question, (which formed part of the property which had 
been decreed to the plaintiff, Ummacha), was put up for sale on 
1ith June 1896, and purchased by the present plaintiff, who 
was, in 1808, put into possession of it After the institution of 
Ummacha’s suit No 26 of 1892, but before the decree in it had 
been passed, suit No. 202 of 1803 was filed in the Madras 
High Court, by Hajee Abu Mahomed Saib against the executors 
of Mir Jaffer Ali, anda decree was obtained The date of the 
High Court decree was 6th March 1894. In exceution of the 
High Court decree, tho property now in question was attached 
by the District Court of North Malabar Plaintiff filed a claim 
petition objecting to the attachment, but it was rejected. The 
order, which was passed on 12th September 1899, was as 
follows :— “ In Original Suit No. 26 of 1892, the wife and children 
of Mir Jaffer Ali obtained a decree in formá pauperis for 
partition of their share of his property ^ "lheirshare in item No. 2 
was sold for court fecs and was purchased by the claimant, 
Original Suit No. 202 of 1893 was brought in the High Court 
against the executors of Mir Jaffer Ali, for debts duo by him, 
and a decree was obtained on March 6th, 1894, which is the 
decree now in execution. Claimant’s purchase was on June 11th, 
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1896 It is clear that the whole of Jaffer Ali's property waa 
liable for his debts and that therefore tho purchase by claimant 
ofa share of that property does not free it from liability for his 
debts. Moreover, the decice in Original Suit No. 26 of 1892 
distinctly made the shares assigned to tho then plaintiffs liable 
for Jaffer Ali’s debts.” 

On 14th September 1899, the property in question was put up 
for sale and purchased by second defendant, who obtained a sale 
certificate, which was filed First defendant was the transferee 
of the Ligh Comt decree. Plaintiff now brought this suit for 
the declaration already stated Both defendants pleaded tho 
validity of the Iligh Court decree and contended that the sale 
in the cowee of its execution was valid as against plaintiff. The 
District Munsif dismissed the suit, The Acting District Judge 
allowed the appeal which was preferred to him, on the ground 
that Mir Jaffer Al’s widow, Ummacha, had not been made a 
party to the High Court suit, which was against the executors 
alone, and as she had obtaincd her decree with regard to the 
property now in question, in Original Suit No 26 of 1892, on the 
basis of her share under the Mahomedan law, tho property was 
not liable to attachment in the other sut He reversed tho 
decision of the lower Court and declared thatthe property was 
not liable to attachment and sale under the High Court decree 

Defendant No. 2 preferred this second appeal 

C. Sankaran Nayar for appellant. 

J. L. Rosario for first respondent. 

Juvement.—It appears that the property was purchased by 
the plaintiff at a sale held in order to iecovor the amount due to 
Government as stamp fees in Original Suit No. 26 of 1892 in 
which the plaintiffs therein succeeded The property now in 
question was a portion of its subject-matter Such being the 
case the sum recoverable by Government was a first charge on 
the property under section 411 of the Civil Procedure Code. 
The second defendant was a subsequent purchaser of the same 
property in execution of a decree which he obtained against the 
estate of the deceased for debts due by him. The Crownhaving & 
first charge on the property the plointiff's purchase prevails as 
against that relied on by the second defendant. On this ground 
we confirm the decision of the District Judge and dismiss this 


second appeal with costs. 


Purnia 
"VALAPPIL 
Barca alias 
Konuunna 
Usma 
v. 
VELOTH 
ASSENAR 
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APPELLATE CIVIL. 


Before Mr, Justue Bhashyam Ayyangar and 
Mr, Justice Moore 


DAMPANABOYINA GANGI anD axoruik Pratniiis), 
APPBLLANTS, 


v 


ADDALA RAMASWAMI (rmsr DEFENDAN) RESPONDENT, * 


Oil Procedure Code — Act XIV of 1882, 5 43—Omisston to include prisent claim 
for land m a former swt for other land—Ground f title mslar in both 
suats, but defendants duci ent, and different lands cluimed—Marntainabslitu. 


V, who was possessed of different plots of land, uamely, lands A and lands B, 
shed,leaving a widow and two danghtershim surnving Tho widow, who enjoyed 
all the lands dug the remainder ot her lıfe, also died The daughters then. 
attempted to take possession of the lauds B from a person who held possession 
of them, and who wrongfully refused to rehnqmsh that possession They, as the 
hers of their late father, thereupon, namely im 1887, instituted a smt and 
obtaimed a decree against that person for the recovery of the lands B Tn 1806, 
the daughters attempted to take possession of the lands A, which were in the 
possession of another peson, who also wrongfully refused to rolmqush his 
Possession They thereupon instituted the present sue agamst that other 
person, m which they also claimed as the heus ot then late father, to recover 
Possesmon of the lands A The persons who had withheld possession of the lands 
Baud A respectively, were different, and the High Court found asa fact that there 
had been no combination o1 privity between them m respect of the lands which 
they had severally withheld Upon the objection bemg rused that the present 
smt was buiod, under Section 48 of the Code of Oil Procedure, by 1eason 
of the fact that the plamtiffs had omutted to melade ther present claim in the 
previous suit 

Held, that the smt was mamtamable 


Surr for land and mesme profits Silaboyina | Venkatesagadu 
died, leaving two daughters (the present plamtiffs) as also his 
widow, Veeri, him surviving He also left immoveable property 
which will be hereinafter referred to as lands A and lands B. 
These lands were, from the date of his death, enjoyed by his 
widow Veeri, who (apparently) alienated lands A to the present first 
defendant Addala Ramaswa: i and lands B to one Silaboyina 


* Second Appeal No 961 oi 1900 against 
District Judge of Gódavarı n Appeal Smt No 
déarée of K, 8 Sambasiva Ary 
Suit No, 795 of 1896, 


the decree of J. H. Munro, Ag. 
34401 1899, presented agast the 
ar, Ag Distuct Munsf of Tanuku, m Oripmal 
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Gangadu. Veeri died on January 9th, 1887. After her death, 
Sileboyins Gangadu refused to give possession of lands B to 
plaintiffs, who thereupon filed Original Suit No 490 of 1887 
against him and obtained, in the Lower Appellate Court, a decree 
for its recovery, which was affirmed by the High Court, on second 
appeal, on August 18th, 1890, that judgment being filed in the 
present suit as exhibit E. In 1896, plaintiffs instituted the present 
suit against the present first lefendant Addala Ramaswami and 
another, who had wrongfully withheld the lands A from them, 
just as Gangadu had, previously, wrongfully withheld the lands B 
The High Court fund, as a fact, that there was no combination 
or privity between Ramaswami ond Gang idu in respect of the 
lands A and the lands B, which comprisod different plots The 
plaint in the present suit alleged that the lands A and B had 
belonged to the plamtiffs' late father, who enjoyed 1t and who 
died sonless. and leaving no debts; that his property devolved 
on his widow Veer, who eujoyed ıt during her life-time; that 
plaintiffs had lived ın othe villages with their respective husbands, 
and had, in consequence, been unable to gather correct information 
as to the extent of the property which their father had left; that 
shortly after the death of their mother plaintiffs obtained inform- 
ation that the only properties which thoir fathor had died possessed 
of weio the lands B, and they accordingly filed Origmal Suit 
No. 499 of 1887 against Gangadu, with the result aheady stated. 
The plaint fmther stated that plaintiffs had not cluded a claim 
for the lands A in that smt because they were not then aware of 
their existence — 'Lhoy subsequently learned that the lands A were 
the self-acquisition of their father, and that they too had been 
enjoyed by their mothe: Veom They now claimed that Veen 
had only a life interest in them, without powers of alienation ; that 
there had been no necessity for any alienation ; and that 1f she had 
alienated them, such alienation was not binding on the plaintiffs, 
who were the nearest heirs and entitled to inherit the property 
of their late father after the death of ther mother They added 
that when they had attempted to take possession of the lands A, 
the two present defendants had illegally obstructed them, and so 
this suit was filed. 

One of the defences was that the suit was barred by section 48 
of the Code of Civil Procedure, inasmuch as the plaintiffs had 
omitted to include a claim for these lands in their former suit 


DAMPANABO- 
YINA GANGI 
v 
ADDALA 
RAMASWAMI 
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Daveanaso- No, 490 of 1887, though they had knowledge at that timo that 


YINA GANGI 


b the lands were in the possession of the present first defendant, It 
ADALA was also pleaded that at the date of the institution of the former 
RaMaswave. 


suit plaintiffs well knew that the lands A had belonged to their 
father and had been alienated by their mother (for the discharge 
of their late father’s debts) to one Kodi Durgappa, from whom the 
present first defendant claimed to have acquired title and ‘possession 
by purchase The District Munsif held that plaintiffs were aware 
of their rights to lands A at the date of the institution of their 
previous suit, and that the present suit was, m consequence, 
barred. The District Judge, on appeal, said :— The only question 
requiring decision is whether the suit is barred under section 43 
of the Code of Civil Procedure. This depends upon whether 
the plaintiffs were ignorant of their rights at the time of the 
former suit and whether that ignorance was unavoidable. The 
District Munsif has found to the contrary, and I entirely agroe 
with him: under the circumstances, the plaintiffs, had they 
chosen to make enquiries, could easily have ascertained what lands 
they were entitled to. Their own third witness says plaintiffs 
used to cultivate the lands which are contiguous to the lands 
in the former suit.” Io dismissed the appeal. 

Plaintiff preferred this second. appeal on the grounds, among 
others, that the Court below had failed to observe that the 
defendants in the present suit were not parties to the previous suit, 
and that the cause of action in the Present suit was different to 


that in the previous suit, and that, in consequence, section 43 had 
no application. 


V. O. Seshachariar for appellants 


K. Ramachandra Ayyar and E. Venkatarama Sama for 
respondent, 


BrasHYAM ÅYYANGA rn, J. 


—The point arising in this second 
appeal is whether the appel 


llants (plaintiffs) aro precluded hy 
section 43 of the Civil Procedure Code from bringing this suit by 
reason of their having omitted to include tho present claim in 
their former suit, Original Suit No 490 
is apparently found by both the Lower Co 
tion of the former suit they were aware th: 
was in the possession of the present defe: 
formed part of their father’s estate. 

by these plaintiffs for the recovery of 


of 1887, assuming, as 
urts, that at the institu- 
at the land now sued for 
ndant and that the same 
The first suit was brought 
some other land which was 
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in the possession of the defendant in! that suit and tho same Was DAMPANAEO- 

awarded to them hy the deoree of the Appellate Court therein, TAE 

which was confirmed by the High Court in second appeal on tho , ADDAN 
| 8th August 1890 (Exhibit E). 

The present suit was brought in 1896 for the recovery from the 
defendant herein, of the land mentioned in Schedule A to the 
plaint which is different from the land mentioned in Schedule B, 
the subject-matter of the former suit. The plaintiffs’ ground of 
title in both the suits is one and the same, te, that as the heirs 
of their father they were entitled to sueceed to both the properties ` 
on the death of their mother on the 9th J: anuary 1887. The 
former suit was instituted against the defendant therein, by reason, 
of his wrongfully withholding from the plaintiffs, on the death of 
their mother, possession of the land in Schedule B, and the present 
suit is brought on the defendants herein similarly withholding the 
land comprised in Schedule A, the defendants in both the cases 
having respectively come into possession of the lands comprised in 
Schedules B and A under separate alienations made by the mother 
in favour of cach on a different occasion. It will thus be seen that 
| though the ground of title is one and the same in both the suits 

and the cause of action in respect of both arose at the same time, 
viz , the date of the mother's death, yet the person who wrongfully 
withheld the land in Schedule B aud the person who wrongfully 
withheld the land in Schedule A are quite different and there was 
no manner of combination or privity between them in respect of 
tbe lands which they severally withheld. 
The words * cause of action’ have all along been held to mean 
‘ every fact which itis material to be proved to entitle the plaintiff 
to succeed; every fact which the defendant would have a right 
to traverse.’ and have no relation whatever to the defence, but 
J refer entirely to the grounds set forth in the plaint as the cause 
of action (Cooke v. Gill(1), Shankar v. Dyx Shankar(2), Chand 
| Kour v. Pertab Singh(3)). 

Though the ground of title on which both suits are founded is 
one and the same and the causes of action also arose at the same 
| time, yet the properties comprised in the two suits are different 

and the persons who severally withheld the same are also different. 


| (1) L.R., 8 O P , 107. (2) Lt, 1514, 68, 
(8) L.B., 15 I.A., 156, 
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Dawpanano- A reference to section 50, Civil Procedure Code, clearly shows that 
tiya GANGI 


» in every suit tho plaint must show that the defendant is or claims 
NS to be interested in the subject-matter and that he is liable to be 
AXABWAMI 


called upon to answer the plaintiff's demand. This clearly shows 
that the cause of action is not an abstraction, something independ- 
b ent of the defendant, but that the plaint should disclose a cause 
ji ^ of action against the defendant. And section 43 only provides 
that every suit shall include the whole of the claim which the 
, Plaintiff is entitled to make in respect of the cause of action and 
that if a plaintiff omit to sue in respect of any portion of his claim 
arising from the cause of action for the enforcement of which the 
suit is brought, he shall not afterwards sue in respect of the por- 
tion so omitted. In the former suit the plaintiffs were entitled tọ i 
call upon the defendant therein only to answer the demand in Fi 
respect of the land comprised in Schedule B in which alone that ., | 
defendant was and claimed to be interested. If the land iù 4$ 
Schedule A had also been withheld by him from the plaintiffs, $ 
plaintiffs’ claim tothe seme would he only a part of the claim 1 
which they were entitled to make against that defendant and 
p section 48, Civil Procedue Code, would be a bar to the present 
suit if he were the defendant herein or the defendant herein were a 
person claiming under him, In respect of tho land in Schedule 
B the plaintiffs’ cause of action was only against the defendant in 
the former suit, and in respect of the land in Schedule A their 
cause of action is only against the defendant herein, and in my 
opinion it is impossible to hold that the former suit did not 
include the whole of the claim which the plaintiffs wero entitled to 
make in respect of the cause of action on which that suit was 
founded, and that the claim in the Present case is a part of the 
claim which they were bound to make in the former suit: iu other 
words, that a cause of action against one person is a part of the 
cause of action against another though it is not a joint one 
against both, 
In Pittapur Raya v. Suriya Ruu(\) in which 
VII of 1859 (corresponding to section 43 
was pleaded as a bar to a subsequent suit between the same parties, 
their Lordships of the Privy Council explained the law as follows 
(at page 524) :—* That section does not say that evory suit shall 


section 7 of Act 
of Act XIV of 1882) 


(1) LLR., 8 Mad., 520, 
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include every cause of action, or every claim which the party has, Daupaxano- 
but ‘every suit shall include the whole of the claim arising out of Y™4 Gust 


the cause of action’—meaning the cause of action for which the 
suit is brought. The claim in respect of the personalty was hota 
claim arising out of the cause of action, which existed in conse- 
quence of the defendants having improperly turned the plaintiffs 
out of possession of Veeravaram. It was a distinct cause of action 
altogether, and did not arise at all out of the other. It is not like 
the case of one conversion of several things. There the act of 
conversion of the several things is one cause of action, and you 
cannot bring an action for the conversion of one of the things, and 
a separate action for the conversion of another. The conversion 
of the whole is one claim and one cause of action.” (See also 
Moonshre Buzloor v. Shumsoonnissa Degum(1)). In Pittapur Raja v. 
Surya Rau(2) the partics were the same in both the suits but the 
subject-matter different. Neither will section 43, Civil Procedure 
Code, be a bar to a suit against one of two or more joint and 
several obligors, though for the same debt a suit had been already 
brought and decree obtained against another of such obligors (per 
Baron Bayley in Lechmere v. Fletcher(3), Dhamput Singh v. Sham 
Sunder Mitter(4)). In such a case the defendants are different in 
the two suits but the subject-matter is the same. The present case 
is stronger than either of the above classes of cases, the defendants 
as well as the subject-matters being different in the two suits. The 
wrongful withholding of Blackacre by X and the wrongful with- 
holding of Whiteacre by Y, cannot constitute the same cause of 
action, by reason only of the plaintiff's ground of title both to 
Blackacre and Whiteacre being tho same, when he sues X and Y 
separately in respect of Blackacre and Whiteacre respectively, 
alleging the same ground of title, but distinct wrongful with- 
holding by each of them. I may also here refer to more than 
one decision of this Court in which it was held that a suit for a 
mere declaration of right to any property under section 42 of the 
Specific Relief Act is not obnoxious to the proviso thereto, by 
reason of the plaintiff being able to seek further relief in respect 
of such property against a person other than the defendant 
in the suit (Subramanyan v. Paramaswaran(3), Chinnammal v. 
Varadarajulu(6)). 


(1) I1 MLA., 551 at p. 605. (2) LL.B., 8 Mad., 620. 
(3) 1 C. and M., 623, at p.635. (4) 5 Calc, 291. 
(5) LL,R,11Mad,116,a6 p.122, — (8) LL Ru 15 Mad, 807, at p. 310. 
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DANPANABO- The very question arising in this case was considored by a Full 

TUM ERU Bench of the North-West Provinces High Court, in 1867, in 
Appata Jehan Bebee v. Saivuk Ram(1) and it was there held that it was 

Bom not obligatory on the heirs to make all the aliences parties to 

the first suit, upon pain of forfeiting all future right of suit 

against them by reason of such omission. The reasoning on which 

the decision proceeded is as follows:—“As against the widow 

the cause of action is based upon the fact that she has mado 

an alienation of the inhemtance in excess of her interest. As 
regards an alienee, the cause of action arises from the circum- 
stance, that the possession of a part of the inheritance is wrongfully 7 ` 
withheld. Although the ahenation may have been wrongful, it |) 
does not follow that an heir is entitled to recover possessi 
from the alienee Such an alience, if a purchaser or mortgag 
may, under the doctrines laid down n Hanoman Persaud Panday, 
v. Munra) Koonwaree(2) successfully defend his possession by: f 
proving that he acted honestly and with due caution, but was "s [| 
himself deceived—and yet the heir might, although he could " | 
not succeed in a suit against the alienee, recover damages from 

the widow for her wrongful act. For the same reason (te, har 
the cause of action against the alienee 1s the wrongful with- 
holding of possession) the hen's cause of action as against different 
alienees who have acquired possession under alienations made at 
different times and under different circumstances, is not one and 

the same causo of action, as is admitted by the respondent's 
pleaders To apply these conclusions to the case before us—the 
plaintiffs sued on the same title in the former and in the present 

suit and the question as to the widow's right to alien arose equally 

in each case But the sales were distinct, different lands having 

been sold at different times to different purchasers.” 

A different view was taken in an earlier decision of a Full 

Bench of the Sadr Dewany Adalat of North-West Provinces. (Fyz, 

Ali Khan’s case, 20th March 1866) which however was distin- 

guished ın the above case (Spankie, J, dissenting). In Fyz Ali 7 

Khan's case, the reversionary heir, Rao Kuron Singh, sued to 

establish his title to twenty-seven villages which had formed the 

estate of Dhuleep Singh who died in 1846 and was succeeded by 


eee 


C) Agra High Court Reports, Fall Bench, Vol. I art IIT, p. 109, 
ALLA, at p. 393, » d * 
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his widow and mother successively. The widow died in 1856. Rao pa 
Kurrun Singh’s grand-father was the heir-at-law, but he was a Nue age 
lunatic and Rao Kurrun Singh, on his own account and asguardian p Annam 
of his lunatio grand-father, sued to establish his title to the i; 
- Property which had been alienated by the widow with the cone * 
currence of the mother of Dhuleep Singh, joining the mother "x 
as a party to the suit along with the aliences, She died during 
the pendency of the suit and Rao Kurrun Singh succeeded and 
obtained proprietary possession of the twenty-seven villages, though 
not actual possession of three of them, which were in the pos- 
session of mortgagees, who had not been made parties to the 
| mut. The mortgages had been made by the widow, with the 
concurrence of the mother, prior to the permanent alienationg 
| which were set aside by the decree m the suit as not binding 
| upon the reversionary heir. Subsequently, Rao Kurrun Singh 
sued the mortgagees to avoid tho mortgages as unlawful and 
recover full possession of the three villages in their possession. 
‘The second suit was dismissed by a Full Bench on the ground that 
Rao Kurrun Singh’s cause of action was Dhuleep Singh’s widow's 
death and he had to establish his title to his property the whole of 
which had been alienated by the widow and the mother and as 
he did not include the mortgagees in the first suit, though he did 
sue and obtain proprietary possession of the estate, he could not 
subsequently sue to avoid the mortgages as unlawful. Appeals 
were preferred to Her Majesty in Council from the decision of 
Sadr Dewany Adalat inthe first suit and from the Fall Bench 
decision in the second suit (Kover Goolab Singh v. Rao Kurrun 
Singh(1) ; Rao Kurrun Singh v. Fyz Ah Khon(2)). Both tho appeals 4 
are dealt with in one common judgment, the result being that the 
appeal from the first suit was dismissed, but the appeal from the 
second suit was allowed and the Full Bench decision of the Sađr i 
Dewany Adalat revorsed on the ground that the second suit wae 
based on a different cause of action from the first and that section 7 
of Aot VIII of 1859 was therefore no bar to the subsequent suit. 
It will be seen that out of the twenty-seven villages which formed 
the subject-matter of the first suit and had been alienated to the 
defendant therein, for a purpose not binding upon Rao Kurrun 
Singh, the next reversionary heir, three villages had already been 


(1) 14 LA, 176. (2) 14 MiLÀ,, 187. 
MN 
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Dayraxazo- mortgaged to, and were in the possession of, the defendant in the 


yA Gancr 
v 
Amara 
RANASWAMI. 


subsequent suit, the purpose for which the property was thus mort- 
gaged being also found not to be one that would be binding upon 
the reversionary heir. The three villages were included in the first 
suit and also formed the subject-matter of the second suit, the equity 
of redemption thereof being alone comprised in the former suit, and 
the mortgage estate which had been carved out of the said three 
villages constituting the subject-matter of the secoud suit and 
defendants also being different in the two suits. The ground of. 
title on which the two suits were founded was one and the same, 
as in the present case and the cause of action in each also arose 
at the same time and in one sense, so far as the three villages in 
question were concerned, the two suits related to different interests 
in the same property. Their lordships of the Judicial Committce, 
in reversing the decision of the Full Bench, laid down that the 
true test of the proper application of the section in question as a 
bar to a subsequent suit in any particular case must be whether 
there has been a splitting of the cause of action, that upon the 
above facts the two suits cannot be regarded as having heen based 
upon the same cause of action and the second suit cannot there- 
fore be said to have been brought upon a splitting of the cause of 
action. In Mothoor Mohunv. Khemunkuree(1) the same view was 
taken by the High Court of Caleutta and the operation of section 7 
of Act VIII of 1859 explained as follows :— 

“Section 7 of Act VIII of 1859 requires that, if all rights 
arising out of the same cause of actin are not sued for together, 
the portion abandoned cannot be separately sued for afterwards 
but does not enact similar penalty for all rights under the same 
or simular titles, the right to sue for which may arise under different 
dates and causes of action, and the defendants as to which àifferent 
properties may be either only one party or different parties 
altogether,” 

‘These are direct authorities in favour of the appellants’ conten- 
tion. The respondení's pleader chiefly relies upon the unreported 
decision of this Court in Subbannavien v. Krishna Royar(2), where 
in a case which was substantially the same as the present, it was 
held by a Division Bench that section 48, Civil Procedure Code, was 
a bar, the only difference between that case and the present being 


Q) 5 Suth, W.B., 182, (2) Appeal No. 182 of 1896, 
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that in the former the plaintiff in tho second suit was not the rever- Daupanapo- 
sionary heir himself, but a person claiming under him under an ^ poe 
alienation made subsequent tothe first suit. 'This,however, is onlya , Appata 
circumstantial difforonco and it must be admitted that that decision ^ i9 
fully supports him. But the above decision of the Privy Council 
does not appear to have been brought to the notice of the learned 
Judges who decided that case and their decision cannot be recon- 
ciled with that of the Privy Council. The respondent’s pleader 
» is not able to cite any other case in which under similar cireum- 
stances section 48, Civil Procedure Code, was held to be a bar, 
The decision in Subbannacien v. Ki shna Royar(1) purports to be 
based upon a course of decisions in this Presidency in which it was 
held that a suit relating to various proporties in the possession of 
different defendants who claimed under different alienations made 
by awidow or bya Karnavan or tho managing member of a 
Tarwad or a joint Hindu family, is not open to the objection of 
misjoinder of defendants and of causes of action, when the plain- 
liffs ground of title to all the properties included in the suit is 
the same(2). With all deference, I venture to state that the 
course of decisions referred to does not warrant the inference 
drawn therefrom that the plaintiff is bound to include all the 
properties alienated and the alienees in one and the same suit, and 
that if he omits to do so, his subsequent suits are obnoxious to 
section 43, Civil Procedure Code, A person suing for partition of 
i an estate or for an estate which has devolved upon him by inheri- 
i tance may so shape his plaint as to base it upon a single cause of 
action, the various defendants being joined as parties in possession 
of the estate. Further, under section 28, Civil Procedure Code, 
relating to the joinder of different persons as defendants, it is open 
to a plaintiff to join as defendants various persons against whom 
the right to relief is alleged to exist, whether jointly, severally or 
in the alternative in respect of the same matter, And judgment 
may be given against such one or more defendants as may be 
: M found to be Hable, according to their respective liabilities. It 
would be noted that the phraso ‘in respect of the same matter? 
ocourring in this section, is wider than the phrase ‘in respect of 
the same cause of action’ ocourring in section 26, Civil Procedure 


(1) Appeal No 182 of 1896. 
(8) TMILOR, 200, TLR ,11 Mad 100; 12 Mad, 284, 16 Mad. 19. 
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Dawranizo- Code, relating to the joinder of different persons as placntig’s in 
MA GANG! the same suit. (Raghunath v. Sarosh(1)). Ineed hardly add that 


D 3 
Apara the expression in section 43, Civil Procedure Code, is * cause of 


APPS action’ and not ‘ matter.’ In Ishan Chundo v, Ramesuar(2) it 
was held, following the decision of this Court(3) above roferred 
to, that “In a suit for ejectment against several detendants who 
set up different titles to various parts of the land claimed, there was 
only one cause of action ” and it was observed that ‘in England in 
an action in ejectment all the parties in possession are joined.’ * 
Under the Enghsh law, the persons to be made defendants iu an 
action in ejectment, 1 e., to be named in the watt, aro all tho persons 
1n possession of the land sought to bo recovered ; and the persons 
who havea mght to defend an action of ejectment are not only tho 
persons named in the writ, but also any person who 1s in ‘possession 
by himself or his tenant (Rules 112 and 118; pp 494—-98, Dicey’s 
‘Parties to an action,’ edition of 1870) As to cases in which 
different persons are in possession of different portions of the pro- 
porty, the rule lad down in Cole on ‘Ejectment’ (page 76) is as 
follows :-— When the tenements claimed and the tenants thereof 
are numerous, it is frequently advisable to lamg two or more dis- — 
tinct ejectments rather than one action against all of them for the 
whole of the property. The exercise of a sound discretion and 
judgment on this pomt may sometimes save much trouble’ Under 

the English law and practice, m an action of ejectment, the plaintiff 

need include in the action only those who are in possession of the 

land for the recovery of which the action is brought and in cases 

in which the plaintaff, as heir-at-law, may have to recover different 
portions of the inheritance which are in the possession of different 
persons, he must excreise a sound discretion and judgment as to 
whether it would be expedient to bring one action of ejectment 
against all the defendants or different actions in ejectment against 
different persons in respect ot the tenementa in their respective 
‘possession, 

Whether the action 1s based only upon one cause of action or 
not will depend upon the frame of the plaint in a suit for eject- 
ment and not upon the answers to the suit, which may be set up 
by the difterent defendants Even if the plaint is not based upon 


G) LLR , 23 Bom, 266 


Q) ILR, 24 Calo, 831, 
(8) In 7 M H.O R , 290 and I. 


LR, 11 Mad , 106, 
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one and tho same cause of action, yet if the relief that is claimed Dawrixazo- 
severally against the different defendants bein respect of the same "^ soe 
matter, section 28, Civil Procedure Code, will save it from the , ADDAta - 
ere RaxASWAMÉ, 
objection of multifariousness. 
For the ahove reasons and following the Full Bench decision 
of the N-W.P. High Court(1) and tho deesion of the Privy 
Counoil(2) I would allow this second appeal and, reversing the 
decree of the Lower Appellate Court, 1emand the appeal for disposal 
-on the merits. Costs of this second appeal will be costs m the 
cause. 


Moors, J.—1 concur 


APPELLATE CIVIL. 


Before Mr. Justice Davics and Mr Justice Moo e. 
THE MUNICIPAL COUNCIL OF MANGALORE, BY THEIR lout 


September 26, 
OHAIRMAN (Dzraypaw1), Piiriosim, oT, 30. 
1902. 


f March 21. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(PrAINIIER), RESPONDENT. * 


Modras District Munwipalities Act—Act IV of 1881, sched A—Shopkeeper or 
1 trader—District Forest-oficer—Dupot for sule of forest yroduce conducted by 
repi esentative of Gorei nment—Liabilaty to tazation 


i A District Forest-office1, who, as the representative of Government, conducts a 
depot for the sale of forest produce, 1s not liable to taxation under schedule A of 
the Madras District Municipalities Act, 1884, as @ “trade: ” or “ shopkeeper ” 


Surr to recover a sum of money which, plaintiff alleged, had been 
illegally levied by the defendant council, by way of tax, under 
section 56 and schedule A of the Madras District Municipalities Aot 
(IV of 1884). The tax in quostion had been recovered from the 
- District Porest-officer at South Canara, ıt being contended that he 
was a “shopkeeper " or “trader” within the meaning of the Act. 
The plaint stated that, to. the purpose of forest éonservanoy, 


(1) In Jehan Bebee v. Saiwvk Ram, supra 

(2) In Rao Kurun Singh v. Fyz Alı Khan, supa 

* Civil Hevision. Petition No 372 of 1900 under section 25 of Act IX of 1887 
praying the High Court to revise the deoree of the Court of the Distnet 
Munmf of Mangalore in Small Cause Suit No, 308 of 1900, 


Tar Montct- 
PAL COUNCIL 
or MANGA- 

LORE 


v 
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matured trees were felled, fallon timber was cut up and removed 
and other forest products were sold to recoup, in some measure, the 
expenses of the conservancy depots, for the storage and sale of those 
products being opened, at various places, and among others at 
Mangalore, within the limits of the municipality. Plaintiff denied 
his liability to pay the tax. For the defence it was pleaded that 
the tax had been properly levied and that the suit was not main- 
tainable. The District Munsif framed issnes on both points, as 
well as one raising the question whether plaintiff was a trader in -~ 
respect of the timber or forest produce stored by him in tho depot 
within the municipal limits. He considered whether the Secretary 
of State in Council was a “ person,” within the general meaning of 
that term, and within the meaning of Act IV of 1884, and also 
whether he was a “trader,” for the purposes of that Act, and held 
that plaintiff was neither a “ person,” in the sense stated, nor a 
trader. He ordered the defendant council to refund the amount 
of the tax which had been levied. 
Defendant preferred this civi] revision potition 
H. Narayana Rao, for potitioner, contended that the tax had 
been properly levied. He referred to sections 47 and 53 and to 
schedule A, clause 3, of the Madras District Municipalities Act, 
and submitted that Government can carry on trade in this country. 
The case of the P, and O.8.N. Co. v. The Secretary of State for 
India(1) showed that exceptions were made in the case of certain 
industries, such as that connected with salt, and that these were 
carried on by Government alone. The same liabilities lay, in 
consequence, on Government, when so carrying on a trade, as on 
private traders. The position of the East India Company was 
analogous. In Jennmgs v. Madras Mumwipol Commission(2), an 
orphan fund was held liable to tax, and Government must be 
intended to be included in section 52. The object of th» Act was 
to impose a tax on the trade and not on the trader who oarried it 
on. He also referred to Kinlock v. The Secretary of State for 
India(3), and to Venkata Reddi v. Taylor(4). 
Mr. J. G. Smith (for the Government Pleader), contcudod that 
the only relevant question was whether tho plaintiff cou'd bo 
a “ trader,” and referred to the definition of a “ trader”? 


in the 


(1) 6 Bom. HO, App lat p.11 — (2) LDR. 11 Mad., 253, 
(8) LR, 15 Oh. D. 1, at p. S; (4) LL.R., 17 Mad., 100, 


—M 
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English Bankruptey Act of 1869, and cases decided under it, Tus Muxtor 
€.4., Patton v. Brown(1), In re Cleland(2', Ex parte Gallunore(3). ir Spron 


Or MANGA- 

Venkata Redd v. Taylor 4), was only a dictum, and was in 10RE 
conflict with the English decisions. Tux Store. 
The Court passed the following pe rae 


Oxpzr.—The District Forest-officer of South Canara, as the  Covxcm. 
representative of Government, ce, of the Secretary of State for 
India in Council, has been assessed by the Municipal Council of 
Mangalore under the last clause of class III, in schedule A, 
appended to Act TV of 1884 (Madras), as a shopkeeper or trader. 
The District Foxest-officer paid tho tax charged and the £ecretary 
of State for India in Council filed a suit in the Court of the 
District Munsif of Mangalore to recover the amount so paid The 
District Munsif gave the plaintiff a decree as sued for and the 
municipal council, by this civil revision potition, pray the High 
Court to set aside this decree. 

A great deal has been said at tho hoaring of this case before 
tho District Munsif as to whether the Secretary of State in Council 
can be held to be a ‘ person,’ within the meaning that should be 
attached to that term as used in the schedule already alluded to. 
It is, howevor, not necessary to consider this question as the Secre- 
tary of State has not been assessed asa person under class II, 
clause 2, class III, clause 1, or any other clause set out in the 
schedule, but as ashopkeeper or trader. The provisions of Act XI 
of 1881 show clearly that the view taken by tho District Judge 
of South Canara when this case came before him (Appeal Suit 
No. 130 of 1898), that the Secretary of State in Council is not 
liable to pay municipal taxes, is not in accordance with the prin. 
ciples followed by the Legislative Council of the Government 
of India. As far as can be ascertained from the ovidence, the 
District Forest-officer of South Canara does not sell anything at 
the forest depot under his management in Mangalore except 
forest produce taken from tho forests belonging to Government in 
that district. Such being the casc, we are inclined to hold on the 
record as it stands that, in so far as those transactions aro concerned, 
the Sceretary of State in Council cannot be hold to bo a trader. 
In a number of judicial decisions quoted at the hearing, a trader 


(1) 7 Taunt, 409. 
(8) Roso’s Bankrupioy Casos 424. 


(2) LB, 2 Ch. App. 466. 
(4) LLB, 17 Mad., 100, 
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Tug Mrexicr. has been held to be a person who habitually buys and sells with a 
se iem view to profit and this definition is in accordance with popular 
zore phraseology. We should hesitate to decide that a person who is 
Tue Secre- not shown to be in the habit of selling anything except the produce 
A E of his own land is a trader. Reference has, however, been made 
Couxctt. to the decision in Venkata Reddi v. Taylor(V), where it was held by 
Parker, J., that a Taluk Sheristadar who sold paddy grown on his 
own land was a trader within the meaning of Act IV of 1884. 
Muthusami Aiyar, J., and Best, T., however, when Mr. Justice 
Parker's order came before them on appeal, qualified tho above 
finding by ruling as follows :—“ We do not think the fact of what 
he sells being the produce of his own land makes him the less a 
trader, provided the sales are conducted ina shop or place of 
business." The only evidence on the record is a deposition of the 
District Forest-officer and it is not sufficient to enable us to decide 
if the sales of forest produce in Mangalore are conducted ina 
“shop or place of business” or not. The Secretary of State has 
beer assessed as a trader or shopkeeper. TheDistrict Munsif 
found that he is not a trader but has not co: red the questio 
as to whether he is liable to be taxed as a shopkeeper. In order, 
therefore, to enable us to dispose of this revision petition we are 
of opinion that the District Munsif should be called on to try the 
following issue :— 
“Ts the plaintiff liable to be assessed as a shopkeeper under 
class ITI, clause 7, of schedule A, appended to Act IV of 1884 
(Madras) ?”” 
Further evidence may be taken. The finding should be sub- 
mitted within one month from the date of the receipt of this order, 
Seven days will be allowed for filing objections. ' 


In compliance with this order the District Muusif returnod a 
finding to the effect that the depot in question was not a shop. 
- "The case came on for disposal before the same Bench, when 
their Lordships delivered the following e 
JopeuENT.— The finding is that the depot is nota shop and we 
accept that finding. It follows that the District Forest-officer is 
not à shopkeeper. We have aleady found that he is not a trader. 
We therefore dismiss this revision petition with costs. 
$ 


(1) LLR, 17 Mad., 100, 


VOL, XXV.) MADRAS SERIES. [5 


APPELLATE CIVIL. 


Before Sir Arnold White, Chief Justice, Mv. Justice Benson 
and Mr. Justice Bhashyam Ayyangar. 

' REFERENCE UNDER STAMP AOT, s, 57.* 

Stamp Aci— Act II of 1899, ss, 32, 87 —Reference to High Oourt—De 


termination 
by Collector as to duty leviadle finat—" Case "—Jurisdiction of High Court, 


An adjudication by a Collector, under the powers conferred on him by section 
; 81 of the Stamp Act, 1899, as to the duiy with which an instrament is chargeable 
i is, by section 32 of that Act, final, and such a oase cannot be referred by the 


5 Revenuo authorities to the High Court under section 57 of the Stamp Act for an 
adjudication. 


Rererence to the High Court under section 57 of the 
1899 (Act II of 1899) fora ruling as to the stamp duty chargeable 
on two documents. Tho documents in question purported to be 
mortgages of crops to secure the repayment of loans amounting 
to Rs. 23,244-19-1 and Rs. 2,29,291-5-3, respectively, but they 
also contained a clause giving the mortgages a lien on the estates 
on which the crops were to be grown, “to subsist so long as any 
sums are due or owing to them." These documents were for- 
warded for adjudication of stamp duty under section 31 of the 
Act to the Deputy Collector who held that they were chargeable 
under article 40 (7) in addition to article 41 of schedule I to the 
Stamp Act of 1899. Ho levied duties amounting to Rs. 70-12-0 
and Rs.-688-19-0, respectively, having regard to the statement 
made by the mortgagees at the time of tho application that the 
documents were intended to cover advances up to Re. 23,000 and 
Rs, 2,29,500, respectively. The mortgagees now applied to the 
Board of Revenue for a refund of duty on the ground that the 
documents were not chargeable under article 40 (c). The reference 
suggested that the article as worded appeared to apply only to cases 
where a second dacument is executed offering additional security 
iim respect ofa loan secured hy a previously stamped mortgage; 
also that the olause relating to the lien on the estate did not 


constitute a distinct matter within the meaning of section 5, and 
was only ancillary. 


Stamp Act of 


* Referred Case No. 12 of 1901, stated, under seotion 57 of Act IL of 1899, 
by the Secretary to the Commissioner of Salt, Abkéri and Separate Revonue, 
Madras, in his letter, dated 1st October 1901, Mis, No, 473, 
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Rerszısos The parties were not represented 

osor SAP — Popoarrya —Under tho powors conferred on him by section 31 
of the Stamp Act the Collector has determined the duty with which 
the two instrumonts aro chargealle. The effect of section 32 of 
the Act is to make a determination by the Collector which has 
been duly endorsed on the instrument in question final in respect 
of that instrument In our opinion, this is not a case which cau 
be referred by the Revenue authorities to the High Court under { 
section 57 of the Act. The word “case” as used in that section 
means a matter which has to be disposed of by the Revenuo 
authorities conformably to the judgment of the High Court on | 
the case referred to it for opinioa by the Revenue authorities (see 
section 59, sub-section 2 of the Act), As, in our opinion, the point 
which has been refered to us is not a “case” to which section 57 
of the Act apples, we must hold that we have no power to 
adjudicate in the matter. ‘ 

In references under the Stamp Act it seems to us desirable 

that Counsel should be insti ucted to appear. 


APPELLATE CIVIL. 


Before Sw Ainold White, Chief Justice, Mr. Justice Bhashyam 
Ayyangar and Mr. Justice Moore. 


REFERENCE UNDER STAMP ACT, s 57.* i 


Stamp Act—Act II of 1899,8 57—Cortsficate by Deputy Collector under s 40 (1) (a) | 
etempting documents fiom stamp duty—Reference by Board of Revenue to High 
Cou t—Jurvedictron of High Court to deade the questvon. | 
A Sub-Regishar, acting under section 33 of the Stamp Act, 1899, impounded 


two documents which had bocn produced before him for rogistiation, and, under 
section 38 (2), fornaided them to the Deputy Collector, who, under section 40 
(1) (a), certificd that they were exempt hom stamp duty The Inspector- 
General of Registrahon disagieed with tho opmion formed by the Depaty 
Collceto: and iepoited the matt. to the Boaid of Revenue fur orders Tho 
Bosid of Revenue 1eferied the question as to the stamp duty, if any, payable on 
the documents to the Hih Conrt, under section 57 of the Act 

Hila (tho Chief Justice dissenting), that the Migh Comt had no Juusdiction 
to dooide the question. 


CU NAME | ae ay 


* Refoired Case No 14 01 1901, stated, under section 57 of Act JT of 1809, 
by the Secretary to the Commissione: of Salt, Abk: and Separate Revenue, 
Madras, in a lottor Mis. No. GR, 1814, dated 14th December 1901, 


VOL. XXV.) MADRAS SERIES. 158 


Rererence.—Tho question referred, for the decision by the Ruverenct! 
High Court, was as to the stamp duty chargeable on two docu- avi aad 
ments written on plain paper, and described as agreements for 

leaso, and evidencing the transfer to private individuals, by the 
Forest Department, of the right to collect and remove minor 
forest produce in certain areas under its control for a specified 
term on payment of a certam sum of money. The Sub-Registrar 
of Ambasamudram, before whom the documents were produced 
for registration, impounded them on the ground that they were 
chargeable as leases; but the Mead-Qumiter Deputy Collector, 
Tinnevelly, to whom they were forwaided for adjudication of 
stamp duty, certified that they were exempt fiom duty. ‘he 
Ingpector-General of Registration, disagıucmg with the opinion of 
the Deputy Collector, referred the matter for the orders of the 
Board of Revenue, expresmg the opimon that the documonts 
were chargeable as agreements under article 5 (b) of schedule 
Tot the Stamp Act, 1899. The Board of Revenue expressed the 
view that the documents should be ranked as leases, iu accordance 
with a previous ruling. The Board therefore caused this reference 
to be made asking fora definite ruling as to whether the docu- 
ments were, for the purposes of the Stamp Act, lensos, or instru- 
ments in the nature of a memorandum or agreement entered into 
by a contractor for the due performance of his contracts, and they 
referred to Government of India Notification No 785, S R., dated 
17th February 1899, paragraph 41. 

The reference came on for hearing before a Court constituted 
as above. 

The Acting Government Pleader for the Bomd of Revenue. 

The Court expressed the following opinions :— 

Sir Anxorp Warre, C J —The documents m this case were 
impounded under section 33 of the Stamp Act, 1899 — "l'hey were 
forwarded to the Collector who certified by endorsement on the 
instruments, under section 40 of the Act, that they were not 
chargeable with duty. The Inspector-General of Registration 
referred the matter to the Revenue Board, and the Board have 
stated a case for decision by the High Court. 

The first quostion for consideration 1s—Is this a case which 
can be referred by the Revenue authorities to the High Court 
under section 57 of the Act? It is clear the case does not come 
within the words of sub-section (2) ofsection 56. The question is, 
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Ravrarwos does it come within the words “ or otherwise coming to its notice ” 


UNDER Stamp 
ACT. 


in section 57. In other words, is it a case which comes to the 
notice of the Revenue Board otherwise than by being referred to 
it by a Collector who feels doubt as to the amount of duty with 
which an instrument is chargeable. 

Section 56 (1) provides that the powers exercisable by a Collec- 
tor under chapter IV and chapter V shall in all cases be subject to 
the control of the Chief Controlling Revenue Authority. The 
section under which the Collector certified that the instruments in 
question were not chargeable with duty is section 40, and this 
section finds a place in chapter IV of the Act. By virtue of 
section 56 (1) the powers exercisable by a Collector under section 
40 are in all cases subject to the control of the Revenue Board. 
It seems to me that a case which is brought to the notice of the 
Revenue Board in connection with the exercise by the Collector of 
any of the powers which are declared to be subject to the control 
of the Board is a “ case . . . otherwise coming to” the notice 
of the Board within section 56 (2) and a case which has to be dis- 
posed of by the Revenue authorities conformably to the judgment 
of the High Court [section 59 (2)) It would be otherwise if 


» section 56 (1) did not empower the Board, in the exercise of its 


controlling authority, to take action in connection with the exer- 
eise of a given power by a Collector after the power had been 
exercised. It is true the words are “ powers exercisable” and 
not “ powers exercised” ; but it seems to me it would be placing 
too narrow a construction on the words to limit them to cases 
where a power has been conferred but has not in fact been 
exercised. 

Such a construction would reduce the controlling authority 
conferred upon the Revenue Board by section 56 almost to a 
nullity I think the words cover a case where the power which ' 
the Revenue Board seeks to control has m fact been exercised. 
Possibly this interpretation of the Act may give rise to adminis- 
trative difficulties, but this possibility does not seem to me a 
sufficient reason for not giving what appears to me to be tho 
natural meaning to the words of section 56 (1). The sub-section 
is new. The Act of 1879 contained no similar provision. In 
mtroducing the sub-section into the new Act the Legislature 


kon to have deliberately reverted to the polioy of the Act 
bf, y 
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No doubt, section 24 of the Act of 1869, which corresponds Rrrrsrscx. 
with section 40 of the present Act, provided that the certificate “*PE® Stame 


Act... 


should be conclusive evidence subject to the provisions of the 
section in the Act of 1869 which conferred revisional and appellate 
powers upon the Revenue Board, whereas section 40 (: 2) of the 
present Act contains no such qualifying words, but this again does 
not seem to me a sufficient reason for restricting the application of 
the general words of section 56 (1) to cases where a power has 
been conferred but has not in fact been exercised 

I need scarcely point out thet the reference now before us is 
essentially different from Referred Case No 12 of 1901 (1) in 
which this Court held that it had no power to adjudicate. In 
Referred Case No, 12 of 1901 the determination by the Collector 
was under section 31. Under that section the determination of the 
Collector is final, and the powers conferred upon him by the section 
are not subject to the control of the Revenue Board 

I think the present reference comes within the terma of 
section 57, 

Buasuyam Ayyancar, J —Two unstamped documents were 
presented for registration to a Sub-Registrar who, under section 
38 of the Stamp Act of 1899, impounded them as, in his opinion, 
they ought to have been stamped, and, under section 38 (2), sent 

hem in original to the Collector The Collector thereupon, pro- 
ceeding under section 40 (1) (a) and being of opinion that the 
instraments were not chargeable with stamp duty certified by 
endorsement that they were not chargeable with stamp duty. The 
Inspector-General of Registration brought the matter to the 
notice of the Board of Revenue as in his opinion the view taken 
by the Collector was not sound. The Board of Revenue treating 
the matter as a case which has come to its notice otherwise than 
on a reference made to it by the Collector under section 56 (2), 
refers the same under section 57, for the decision of this Court 

The preliminary question which has been argued is whether 
there is any case now pending, withm the meaning of section 57, 
which the Board of Revenue is to dispose of under section 59 (2) 
in conformity with the judgment of this Court. 

Upon the above facts which appear from the statement of the 
case by the Board of Revenue, I am clearly of opinion that there 


(1) Page 751 sugra, 
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Aor, 
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is no case now pending, with reference to the liability to stamp duty 
of the said two instruments to which the decision of this Court can 
be applied and therefore it was incompetent for the Revenue Board 
to make a reference under section 57 and this Court has no 
jurisdiction to decide the question referred to it and deliver judg- 
ment thereon (vide judgment in Referred Case No. 12 of 1901(1)). 

The learned pleader for the Board of Revenue seeks to distin- 
guish the present case from that in Referred Case No. 12 of 1901 
on the ground that the certificate by the Collector in this case 
was under chapter IV of the Act and not under chapter III, as in 
the other, and contends that therefore the certificate is subject to 
the control of the Board of Revenue under section 56 (1) and can 
therefore be revised by that authority under that section. If this 
contention can be upheld, the reference made to the High Court 
will be in order and the decision of this Court can be applied to 
the said two instrumonis. ButI find it impossible to accede to 
this contention and adopt a construction of section 50 (1) which 
will have far-reaching consequences which the whole scheme of 
the Act shows could not have been in the contemplation of the 
Legislature. 

I shall now advert to the various provisions of the Act which, 
in my opinion, conclusively show that a certificate made by the 
Collector under section 40 (1) (a) cannot be revised by the Board 
of Revenue or any other authority and that it would not be possible 
to give legal effect to the decisions of this Court if a judgment 
were given that the certificate of the Collector was crroueous. 

Sub-section (2) of section 40 runs as follows:— Every 
certificate under clause (a) of sub-section (1) shall, for the pur- 
poses of this Act, be conclusive evidence of the matter stated 
therein.” Sub-section (3) then provides that the Collector shall, 
after certifying by endorsement that an instrument sent to him, 
as in this case, under section 38 (2) is not chargeable with stamp 
duty, return ıt to the impounding officer and, under sub-section (2) 
of section 42, the impounding officer has to deliver it to the person 
from whose possession it came into his hands, The proviso to 
section 42 (2)—as to the detention of the document—does not 
apply to the present case, inasmuch as the instrament in question 
was dealt with by the Collector under section 40 and not bya 
Court under section 35. The instruments in question having been 


1) Page 751 supra, 


VOL. XXV.) MADRAS SERIES. 


impounded by the Sub-Registrar, he was bound, when under 
section 40 (3) they were returned to him by the Collector, to 
registor the same and return them to the person or nominee of 
the person who presented them for registration. And I presume 
that both the Collector and the Sub-Hegistrar did their duty and 
that the instruments are not now in the possession either of the 
Collector or of the Sub-Registrar and that the Inspector-G eneral 
forwarded to the Board of Revenue only copies thereof. This is 
the procedure prescribed by the Act, but if by some accident or 
unlawful detention by the Sub-Registrar the instruments are still 
in his custody, that cannot affect the right construction to be 
placed upon section 56 (1). 

In the case of an instrument admitted in evidence by a Court, 
upon payment of duty and penalty under section 35 as adjudgod 
by such Court, the Court is required by section 88 (1) to send to 
tho Collector an authenticated copy of such instrument together 
with a certificate in writing, stating the amount of duty and 
penalty levied in respect thereof, and to remit such amount to the 
Collector; and, under the proviso to section 42 (2), the Court is 
enjoined not to deliver the instrument to the party before the 
expiration of one month from the date of impounding it, and it is 
competent to the Collector to direct its further detention, if neces- 
sary, in order that he may take action under section 61 if, in his 
opinion, the proper stamp duty and penalty have not been levied 
by the Court—by bringing the same to the notice of the Court to 
which the Court admitting the instrument in evidence is subordi- 
nate. A reference to section 61 will show that the Appellate 
Court may revise the decision of the Subordinate Court and 
determine the amount of duty with which the instrumentis chargo- 
able and may require the person in whose possession or power the 
instrument then is to produce the same and may impound the 
same when so produced. It will thus be seen that even if the 
instrument is not in the custody of the Court—under the proviso 
(a) to section 42 (2)—tho Appellate Court is empowered to require 
the person in whose possession or power it is, to produce it, 
Under section 61 (3) the Appellate Court sends to the Collector a 
copy of the declaration made under sub-section (2) as well as 
the instrument itself, if the samo has been impounded or is other- 
wise in the possession of the Court. Under sub-section (4) the 
Collector may thereupon prosecute the person criminally if he 
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Rrrexzxcs does not pay the stamp duty and penalty as adjudged by the 

ena Appellate Court, or even when he makes euch payment, if the 
Collector thinks that the offence was committed with an intention t 
of evading payment. Notwithstanding that, for the protection of 
stamp revenue, section 61 enables the Appellate Court to revise the 
decision of a Subordinate Court on questions of stamp duty, proviso , 
(i) to section 61 (4) expressly declares that the declaration of the * 
Appellate Court under sub-section (2) as to higher stamp duty 
and penalty shall be valid only for the purpose of a criminal prosecu- 
tion—if the Collector deems fit to institute such procecution—but 
that such declaration shall not affect the validity of tho order of 
the Subordinate Court admittmg it in evidence or of the certificate, 
granted by it under section 42, that the proper stamp duty and 
penalty havo been levied, notwithstanding thut the samo is less 
than that declared by the Appellate Court. 

In the case of an instrument impounded hy the Collect undcr 
section 33, when it is produced in his office or received by him from 
another officer under section 38 (2), the Collector may act cithor 
under clause (a), or clause (b), as the case may he, of section 40 (1). 
Tf he acts under clause (a), he certifies under that ver clauso and 
such certificate 1s declared to be conclusive by sub-section (2) If 
he acts under clauso (b) and levies duty and penalty, be certifies 
under section 42—the very section under which Courts ioo, acting 
under section 35, certify by endorsement—and scction 42 (2) 
declares that every instrument so endorsed shall be deemed to have 
been duly stamped. Howover, it is only the certificato of the Court 
under section 42 that is subject to the operation of section 61, and 
if it was intended that tho certificate of the Collector—whether 
made under section 40 (1) (a) or 42 (1)—should he subject to 
revision by the Board of Revenue, surely provisions similar to those 


contained in section 61 and the proviso (a) to section 42 (2), would j 

havo beon enacted for giving effect to such revision of tho Col- J 

lector's order by the Board of Revenue. As already observed, oven 

in regard to cortificates of Courts, their validity isin no way " 

affected by the declaration of the Appellate Court under section 61 4 
t 


(2) that a higher duty and penalty wore leviable. 

If section 56 is construed as empowering the Board of Revenue 
Yo revise the certificate of a Collector made under section 40 or 42; 
‘twill follow that it can do so without making any reference to 
Gourt, or, in the cvont of its entertaining any doubt, after 


A ge 


provided, the Board of Revenue can undo his aot? If so, what jë 
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making such reference; and it is inconceivable that, if the Legis- 
lature intended that the Board should have the power to revise 
such certificates, no provision should have been made in such a 
complete code as the Stamp Act to give effect to the decision of the 
Board in revision or to the decision of the High Court on reference. 
In the present instance, suppose, as is presumably the case, the 
instruments have been registered and delivered to the party. The 
learned pleader for the Board of Revenue is not able to say what 
the Board is to do 1f this Court decides that the instruments were 
liable tostamp duty Clause (6) of the proviso to section 35 declares 
that, notwithstanding the general provision that an instrument not 
duly stamped shall not be admitted in evidence for any purpose or 
registered, a certificate of the Collector made under any provision 
of the Stamp Act shall removesuch bar. Sub-section (2) of sections 
40, 42 and 44 declare that the certificate shall operate as conclusive 
evidence that the instrument is duly stamped, or that it is not 
liable to stamp duty, as the case may be; and the only exception 
thereto is that provided by section 61, viz., that in the case of a 
certificate granted by a Court under section 42 being superseded 
by a declaration of the Appellate Court under section 61 (2), the 
certificate shall have no validity against a criminal prosecution. 
The argument of the learned pleader for the Board of Revenue, 
that if the Board cannot rovise'a certificate made by a Collector 
under section 40 or 42, section 56 (1) will be practically inoperative, 
is without any foundation. Full effect can be given to section 56 
(1) without construing it as empowering the Board of Revenue to 
revise certificates made by the Collector under sections 40 and 42 
which, as under section 32 occurring in chapter III, operate as a 
judicial adjudication asto the proper stamp duty, and to undo 
the action of the Collector resulting from the exercise of his powers 
under certain other sections in chapters IV and V. Thus, turning 
for instance to chapter IV, section 39 (1) provides that in the 
case of a penalty in excess of Hs. 5 which had been levied bya 
Qourt under section 38, the Collector may, on application made 
by the party concerned, refund the amount of penalty in excess 
of Rs. 5, though the excess also was lawfully levied. Sub- 
section (2) contains a similar provision for refunding the whole 
penalty in certain cases. Is it to be supposed that after the 
Collector has exercised this power and made the refund as therein 
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the law or provision by which the Board of Revenuo ean recover 
from the party the amount rofunded to him by the Collector’ The 
power conferred by section 39 and in chapter V by sections 49, 
52, 53, 54 and 55 may bo controlled by the Board of Reveuuc 
under section 56 (1) and a referenco to these sections will clearly 
show that the Board can control the Collector’s power only before 
it is actually executed and that in the very nature of things tho 
action resulting from the exercise by the Collector of such power, 
cannot be undone. Even in respect of documents impounded by 
the Collector or sent to him by any other offiecr who has im- 
pounded the same, if before the Collector makes the certificate the 
matter comes to the Board's notice, as it may, at the instance of the 
party concerned or otherwise, though not on a reference made to it 
by the Collector under section 56 (2), the Board can, under section 
56 (1), control the exercise of the Collector’s power in the matter of 
making a certificate under section 40 or 42 and thus, it will be seen, 
full effect is given to the phrase “ in all cases ” occurring in section 
56 (1). When the Collector proceeds under section 40 (1) (4), he 
first makes a requisition for the payment of the duty together with 
the corresponding penalty and it is only after such pa) ment that 
he certifies by endorsement under section 42 — [f the party delays 
payment there will necessarily be an interval between the impound- 
ing or the receipt by the Collector of the instrument and his 
certifying, and the Board ean interpose its control during such 
interval and in fact it will be perfectly open to the Board under 
section 56 (1) to require that in all cases in which the Collector 
may have to proceed under sections 40, 41 and 49, or in regard to 
particular classes of instruments, the Collector should, before certi- 
fying under section 40 or 42, send a return to the Board giving the 
required particulars which will enable the Board to interpose, if 
necessary, its control before the Collector makes the certificate It 
will be equally open to the Board to require the submission of a 
similar return in regard to the intended proceedings of a Collector 
either generally or in special classes of cases under the other sections 
above referred to, so that the Board may, if necessary, interpose 
before the Collector has actually exercised his power under those 
sections. And further until the Colleotor exercises in favour of the 
party concerned the various powers conferred on the Collector by 
the sections above referred to in chapters IV and V, the Board has 
full scope to interpose its control under section 57 (1) at the instance 
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of tho party concerned or otherwise and require the Collector to 
exercise his power as it directs. I think it highly probable that in 
section 46 (1) the draftsman advisedly qualified the word * powers 
by the adjective ‘exercisable,’ with a view to denote the intention 
of the Legislature that the Collector's powers are to bo controllod 
by the Board of Revenue only before they have been actually 
executed and a right has thereby accrued to a party. It seems to 
me that if it had heen the intention of the Legislature that any- 
thing which has beon done by the Collector in the exercise of his 
powers should be subject to revision by the Board of Revenue, tho 
section would have beon worded in a different manner, and if that 
were the intention 16 is inconceivable that sub-section (2) of section 
40 would not have commenced with the words “ subject to the 
provisions of section 56 (1) ", and that the same expression would 
not also have been mserted in sub-section (2) of sections 42 and 44, 
and it is equally inconceivable that, if the certificate made by the 
Collector were subject to revision by the Board of Revenue the 
validity of the Collector’s certificate should be affected—as it must 
be held to be—unlike a certificate made by a civil court under 
sections 35 and 42, which certificate has been declared erroneous by 
an Appellate Court nnder section 61 (2). And it is also unaccount« 
able that in the case of refunds actually made by the Collector 
under section 89, allowances made by him for spoiled, misused. 
or unrequired stamps under sections 49, 52 or 54, &c, provision 
would not have been made to onforce repayment of such refunds 
or allowances or re-delivery of stamps given under section 53, &., 
if the Collector's action under those sections is to be set asido on 
revision by the Board of Revenue 

t was urged that the clue to sub-section (1) of section 56— 
which did not exist in the repealed Act I of 1879—is to be found 
in the official correspondence which is referred to and partly sot 
forth in the Full Bench docision of this Court in Referred Cuse 2 
of 1883(1) and that reading section 56 (1) in the light of that cor- 
respondence, the construction contended for is the right ono. A 
reference to section 45 (2)—which did not exist in the repealed Act 
I of 1879— will clearly show that the above suggestion is entirely 
unfounded. The power which the Board of Revenue wished to 


Q) LLR, 7 Mad, 155, 


Rurorracr 
UNDER 
Stamp Act 


ReiwRrach 
UNDER 
Stamp Aci. 


1e2 THE INDIAN LAW REPORTS. [VOL. XX v. 


have in the official correspondence above referred to was conferred 
on it by the provision contained in section 45 (2) and not by 
section 56 (1). In the correspondenco referred to, the Board 
considered that the Collector had levied stamp duty in excess of 
the proper amount and corresponding penalty. The penalty was 
refunded, but the Board held that it bad no power under the law, 
as it then stood, to refund the stamp duty which had been collected 
in excess of the proper amount, That power is now expressly 
conferred by section 45 (2), which would he perfectly superfluous 
if the construction sought to bo placed upon section 56 (1) were 
the right one aud section 45 (1)—which caisted in the repealed 
Act I of 1879—might also well have been dropped in the new Act 
as superfluous. Section 45 clearly shows that when a ('ollector 
has exercised his power under section 40 and levied an amount of 
penalty and stamp duty in excess of what is legally due, tho Board 
may revise, butonly in favour of a private party. his act, and 
refund the amount of penalty and excess of stamp duty levied and 
collected by the Collector. 


It may be that grammatically tho construction contended , 


for is not inadmissible, bet grammatically the wording of section 
56 (1) is also susceptible of the more limited interpretation, viz., 
that in all cases, the Board can exercise its control only before 
the power of the Collector has, by its exercise, been executed 
and exhausted. [Foran instance, seo section 15, clause (5) of 
the Stamp Act X of 1862, where the Board had the power of 
interposing before the Collector’s order, for impressing the 
document with the stamp as determined by him, was actually 
cartied out.] Even if it is to be construed literally in a 
comprehensive sense, it is only a general provision, and according 
to the principle of the canon of interpretation generalia specutlibus 
mon derogant, it cannot be construed as overriding or limiting 
the operation of the special provision made as to the conclusive 
character of a certificate made by the Collector, especially when the 


general section has its proper operation without thus affecting the 
special provision. 

The conclusion Ihave come to receives the strongest corrobor- 
ation from the provisions contained in the previous Stamp Acts, 


a reference to which places tho matter beyond all reasonable doubt. 
Section 40 of Act XVIII of 1869 ran as follows:—* All certifi- 


categ and orders of the Collector under this Act shall be open to 
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revision on appeal or otherwise, by the Chief Controlling Revenue 
authority to which the Collector is subordinate. Provided that no 
order passed on such revision shall invalidate any registration or 
other proceeding previously made or taken of or upon an instru- 
mont endorsed by the Collector under section 24 or 25" Section 
24 (d) and section 25, paragraph (2), declared the conclusive 
character of the Collector's certificate subject to the provision con- 
tained in section 40, Whon this Act was superseded by Act I of 
1879, this section (40) was deliberately dropped in its entirety. The 
consequence was that the Board of Revenue had no power to revise 
a certificate or order of a Collector and therefore the limitation 
placed, with reference to the Board's power of revision, upon the 
clauses declaring the conclusive character of the Collector’s certifi- 
cate was removed Under Act I of 1879, if the Collector levied 
excess of stamp duty and corresponding penalty, the Revenue 
Board had the power under scction 42 to refund the penalty but 
not the excess of stamp duty levied. But, under the prosont Act, 

power is conferred by section 45 (2), upon the Board of Revenue, 
t 


to refund the excess of stamp duty also. 

Under Act XVIII of 1869, tho Board of Revenue had the 
power of revising a Collector's certificate, subject however to the 
express condition that such revision should not invalidate any 

| registration or other proceeding’ made or taken previous to such 
Ü order in revision. 1f section 56 of the present Act is to bo construed 
} as contended for on behalf of the Board of Revenue, we have to 
| impute a deliberate intention to the Legislature to revert to the 
| polioy of Act XVIII of 1869—which policy was abandoned when 
| Act I of 1879 was passed—and further to revert to that policy 
without even the safeguard contained in the proviso to section 40 
thereof. There is nothing m the present Act which lends any 
weight to the suggestion that it was the intention of the Legisla- 
ture to introduce a radical change in the present Act and adopt 
a retrograde policy and that, too, without the safeguard which 
existed under Act XVIII of 1869, a safeguard, the absence of 
which being found to be a defect in the corresponding section 35 
of Act X of 1862 was provided in Act XVIII of 1869. If it was 
the object of the Legislature in enacting sub-section (1) of section 
56, in the new Stamp Act, that the powor of control thereby con- 
ferred on the Board of Revenue should be exercised in respect of 
orders and certificates made by a Collector, the draftsman would 
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surely have adopted and incorporated the language of section 40 
of Act XVIII of 1£69 with the proviso thereto aud inserted tho 
phrase “ subject to the provisions of section 56 (1) "—2 phrascolugy 
that is vory common in Indian enactments -in sub-section (2) 
of sections 40, 42 aud 44, as in the corresponding clauses of Aot 
XVIII of 1869 

Having regard, therefore, principally to the following, viz., (i) 

the absence of any provision, in such an elaborate Act as the Stamp 
Act If of 1899, as to the mode of giving effect (o the order of the 
Board of Revenue in revision, rf a certificate made by the Collector 
or other acts done by him wore subject to iis control and revision ; 
(ii) the existence of a special provision in section 45 for the Board 
revising in favour of a private party, and only in favour of a 
private party, tho action of the Collector after his power has been 
actually exercised, and for giving effect to such order in revision ; 
(iii) the fact that there is nothing in section 56 (1),—which gives 
the Board a general power of control,—to lmit, by necessary 
implication, the operation of the special clauses of the Act declar- 
ing absolutely the conclusive character of a Collector's certificate ; 
(iv) the policy of the Legislature as shown by a comparison of the 
several successive Stamp Acts in the matter of such cortificates 
being controlled by the Board of Revenue; (v) the Judicial value 
of a Collector's certificate, as to the validity of instruments ; (vi) the 
fact that the grammatical construction of the section is consistont 
with the Board’s power of control being limited to cases in which 
the Collector’s power has not heen actually executed; and (vii) 
last, though not least, the far-reaching consequences as to the 
validity of instruments and proceedings had thereon prior to 
revision—if the same were subject to revision,—in tho absence at 
any rate of a provision corresponding to the proviso to scotion 40 
of Act XVIII of 1869, I find ıt impossible to persuade myself 
that the Board of Revenue can revise a Collector's certificate, duly 
made under section 40 (1) (a), that tho instruments in question 
are not chargeable with stamp duty and can carry out the decision 
of this Court if it should bo held that the said instraments aro 
chargeable with stamp duty. 

As I read the reference made to this Court by the Board of 
Revenue, the object of the Board seems to be rather to obtain an 
authoritative ruling of this Court for its future guidance in regard 
to instruments of the class in question and not for the purpose ‘of 


— 
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revising the Collector's certificate in the present case, applying 
the decision of this Court to the two instruments in question. 

Moonz, J.—A Sub-Registrar, acting under ‘section 33 of the 
Stamp Act, impounded two documents on plain paper that had 
been produced before him for registration and, under section 38, 
sub-section 2, forwarded them to a Deputy Collector who, however, 
under section 40, sub-section (1) ia), certified that they were 
oxempt from stamp duty The Inspector-General of Registration 
disagreed with the opinion formed by the Deputy Collector regard- 
ing the documents and reported the matter for the orders of the 
Board of Revenue. Under section 57 of tho Stamp Act the 
Board has now referred to the High Court the question as to 
the stamp duty, if any, chargeable on these documents. 

At the hearing of this reference a question has been raisod as 
to whether it was open to the Board of Revonue to make this 
refcience to us and as to whether we have jurisdiction to pass a 
judgment in the case. An opinion has been expressed to the 
effect that once a Collector has granted a certificate under section 
40, sub-section (1) (a), his decision is final and cannot be set aside 
cr altered by any authority. A Collector granting a certificate 
acts under powers exercisable by him under chapter IV of tho Act; 
and section 56, sub-section (1), provides that the powers exercis- 
able by a Collector under that chapter shall, in all cases, bo subject 
to tbe control of the Chief Controlling Revenue authority, «e, in 
the Madras Presidency, of the Board of Revenue It is. however, 
contended that the wide powers of control given under this sub- 
section do not authorise the Board to interfere in any way with a 
case with respect to which a Collector has already granted a cer- 
tificate under section 40, sub-section (1) (a). This contention 
appears to me to bea valid one. Section 40, sub-section (2), 
clearly and distinctly lays down that every certificate under clause 
(a) of sub-section (1) of that section shall, for the purposes 
of the Act, be conclusive evidence of the matters stated therein. 
If it was intended that after a Collector had granted a certificate 
such grant was liable to be set aside under the powers of control 
given to the Board by section £6, it is not easy to understand 
why such a word as ‘conclusive’ without any qualifying proviso 
was used in the sub-section. It will be remarked that when a 
Collector acts under section .0, sub-section (1) (5), and on payment 
of, duty and penalty certifies under section 42 by endorsement 
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that the proper duty has been paid, nothing is said !as to such 
certificate being conclusive evidence. The inference to be drawn 
is, I believe, that the Board can interfere with an order 
passed under section 40, sub-section (1) (6), even after a certificate 
has been granted under section 42, but cannot alter in any way an 
order passed under section 40, sub-section (2), once a certificate 
has been issued. It is urged here on behalf of the Board that, 
although the present case is not one which has been, or could bo, 
referred to the Board of Revenue under section 56, sub-section 2, 
yet, as the Inspeotor-General of Registration has addressed the 
Board regarding it, the case may be looked on as one that has 
* otherwise ’ come to the notice of the Chief Controlling Revenue 
Authority and can therefore be stated to us with the view of ob- 
taining a judgment on it. It appears to me, however, that this 
argument is not sound. The Board can, no doubt, wader section 
57 state to the High Court any ‘case’ that has come to its notice, 
but by this it must, in my opinion, be held is meant any case that 
has not been already finally and conclusively determined by the 
Collector or other competent authority. If, for example, Wh. bh 
Collector had, under section 40, sub-section (1) (4), ordered tho - 
payment of certain duty on a document, the Inspector-General of 
Registration could, I consider, if he thought the order was wrong, 
report the matter to the Board who could state it to the High 
Court for judgment as being a case not up till then conclusively 
settled, but once under section 40, sub-section (1) (a), a certificate 
has been granted there is no case not finally disposed of and there 
is consequently nothing regarding which the High Court can be 
asked to pronounce a judgment. I am, for these reasons, of opinion 
that we must decide that we have no jurisdiction to decide the 
question referred to us by the Board of Revenue. 

Sir Arxorp Warre, 0.J.—The decision of the Court will 
be in accordance with the opinion of the majority—that the 
Court has no power to deeide the question which has been referred, 
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Krishnofs v. Mahadev Vinayak, (LD.R, 25 Bom., 104), approved ^... 
Erishnayyan v. Muttusam,, (LL.B., 7 Mad., 407), considered 


Eunjo Behary Singh v. Madhub Dire Glow, (LLR, 23 Ono, se), 
, considered 1 


London and Brighton Batony $i. 8. Traman, Gk, 11 im. Cas, 45), 
followed uds 


Mahomed Als Hossain v. Nasar 4h, d. LR, 28 Cale, =, dissented from 
Méblihisather v. Miwon, (8 T-R., 186), Geouael i 


| Aaglum Duiirict v. Hilt, (LR. 6 App. Cas, 198), dieting. 
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Moung Tha nyw v. Mah Them Myat, (LR. 27 LA, 169, LR, 28 Cales 
58), distinguished me — ... pH 149 


Munievpal Commassuners for the City «f Madras v. Sooniepen Modal, 
(LLR., 19 Mad., 154), commented on 


e 658 

Muthu v. Kambolinga, (LLR.,12 Mad, 316), overraled — .. 99 
Muttu Vaduganadha Tevar v. Desosinga Tovar, (1881), LL, 3 Mad, 290; 

L.R., 8 I.A., 99), followed d 678 


Mylapore v. Yeo Kay, (LR, 141 5108; 1 L.R , 14 Cale , 801), referred io 221 
Nando Lal Basak v. Metter, (L.L.R., 26 Cale., 852), followed 
Narasimhaswami v. Lakshmamma, (I.L.R., 22 Mad.. 436), followed 


Netictom Perengaryprom v. Tayanbarry Parameshwaren Hanbun, @ Mad, 
H.G.R., 472), doubted — .. Wd. lae 122 


Oriental. Government Security Life Assurance Ovsigoig, Lusidak v, Rua 
Chandra Chatter, (1.L.R., 20 Bom., 99), referred to 


184 
Padmanabhan Nombudrs v. Kunki Kolendan, (5 M.H.C.R,, $20), followed 221 
Parvathe v. Thirwmeter, (LL.R., 10 Mad., 334), considered 429 
Peddayya v. Ramalngam, (LL.R., 11 Mad., 406), roferred to .. 149 
Pranal Annee v. Lakshmi Annee, (LR. 26 LA , WL, LLR, 22 Mad., 508), 
followed ^ 8 


Queen v. Blab Bas, (B.L.R., Sup. Vol, (FB), 458), referred to 
Radka Churn Dass v. Kripa Sindhu Dass, (LLR. 5 Calo, 474), considered .. 149 


Raja Jogendra Bhupati Hurri Chundun Mahapatra v. Netyanund Mansingh, 
(UR. 17 I.A., 128; LL R., 18 Calc, 151), considered E 429 


Raja Ram Swghji v. Chunm Lal, (LLR, 19 AD., 205), seed ii a. ME 


Ramachandra Rayoguru v, Mode Pedia, GER, 21 Mad, 326), dissented 
from 


sis 223 
Ram Chandra Dutt v. Jogenwar Naran Deo, (T LAR, 20 Cale, 758), followed. 184 
Ram Harakh Ras v. Sheodihal Joh, (LL.R, 16 All, 384), not followed — . — 449 
Rampersha Tewarry v. Sheochurn Dose, (10 M.I.A., 490), distingnished .,, 149 
Ramunns Pamkar v. Sankara Panakar, (unreported), followed ‘ .. 568 
Bangasami v. Krishnayyan, (L.LR., 14 Mad., 408), considered 691 
Ranofi v. Kandojx, (I.L.R., 8 Mad, 557), considered, 429 
Beg v. Wilkes, (7 0.4 P, 272), roferrodto we ws 148 
Rooke v. Lord Kensington, (25 LJ., (Oh.), 795), referred to. xs di 


Samwadha Pillai v. Thangathanm, ([1895], I.L.R., 19 Mad., 70), everraled, 678 


Saodamini Das v. The Admwnstrator-General of Bengal, (LR, 20 LA, 125 
LL.R., 20 Calo,, 433), 1efencd to ES 


Seshagiri Ayyar v. Marakathammal, (L-R, 22 Mad., 190), considered 
Seshan v, ajagopdla, (I L.R., 13 Mad., 230), approved R 

Sham Narain v. Court of Wards, (20 W.R , (C.R ), 197), commented on 
Bhome Shankar Rajendra Varere v. Rajesar Suam Jangam, (LLB 21 AN, 


99), approved ^ 4 wu" 
Bmurthwaite v. Hannay, (1804) A. Cy 494), me to êl 
Brinivasa Ayyangar v. Kuppan Ayyangar, (1.M.H.C.R., 180), followed 394 


Subba Rao v. Sitaramayya, (I.L.R., 24 Mad., 118), considered wea 108 
Subbarayar v. Aswoatha Upadesayyar, (L.L.R, 20 Mad, 404), explained .., 688 
Bundar Singh v. Bholu, (I:L.R,, 20 All , 822), referred to 


Surja Kumar Dutt v. Arun gan Roy, M LR, 28 Bus. kan 
from a 


Tara Prosad Roy v. Bhobodeb “Roy h a LR. be Cale, 957, pe 
v. Swami Nawkar, (LLB, 18 Mady 469), explained 


discute 
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Tw umal Rao v. Syed Dastaghir: Miyahi, (LLR 22 Mad., 286), approved 
Uppi Hoj v. Mammavan, (LLR. 16 Mad., 366), followed 
Vedepurath v. Govinda Menon, (unreported) followed 
Vignesicara, v. Bapayya, (I.L.R , 16 Mad., 436), approved 


Varasamé Rowth v. Bodi Norkan, (Appeal against Appellate Order No. (0 of 
1889 (unreported), followed |... X ma à 


Watlans v. Rymil, (L.R, 10 Q B.D., 178), followed 


Yamuna Bar Rani Sahiba v. Solayya Kavundan, (LL.R., 
distinguished "US nq 


CITY OF MADRAS MUNICIPAL ACT (MADRAS)—ACT I OF 1884, s. 341— 
Driminal Procedure Code—Act V of 1808, s. 197—Neceasity for sanction to 
prosecute public servant—Cases in which the fact that accused is à public servant 
18 a necessary element vn the offence : 


Under section 341 of the City of Madras Municipal Act, any person 
bringing or causing to be brought timber within the City of Madias witho 
a hcense, obtained on payment of a fee, is liable to a fie. The Superm- 

tendent of the Gun Carriage Factory in Madras, who 18 an officer holding 

a commission in the Royal Artillery, brought or caused to be brought 

timber withm the aforesaid limits without license. On a complaint being 

lodged against him under the section, it was contended that he wasa 

public servant within the meaning of section 197 of the Codo of Criminal n 
Procedure and that the Comt could not take cognizance of the offence 

inasmuch as the sanction referred to in section 197 had mot been ‘ 
obtained :—Held, that sanction was not necessary, as the offence charged 

was not one which could be commuttcd on'y hy a public ser tant, nor did 1t 

involve as one of its elements that it had been committed by a public TI 
servant. Nando Lal Barak v. Mitter, (I.L.R., 26 Calc., 852), followed, 


The Municipal Commissioners for the Orty of Modras v. Major Bell... me 18 


2 = 18 341— 
Liability of Government under tazwg Acts n hen not expressly mentroned—Pre- 
roqatives of the Crovn—Indian Councils Act, 1661—24 & 25 Vict, cap. 67, 
6.42: 

The Superintendent of the Government Gun Caniage Factory in 
Madras having bionght timber belonging to Government into Madras 
without taking out a license and paying the license fecs presciibod by 
section 841 of the City of Madras Municipal Act, was proscented to convie- 
tion by the Municipal Commissioners :—Held, on revision, that timber 
brought into Madias by or on behalf of Government is liable to the duty 
imposed by section 841 of the City of Madras Municipal Act although 
Government is not named in the section. According to the uniform 
course of Indian Legislation, Statutes imposg dutios or taxes bind 
Government unless the very nature of the duty or tax is such as to he 
inapplicable to Government. Per curum:—Under the Indian Councils 
Act, 1861, a Provincial Council has, subject to the samo restuctions as 
thoso imposed by the Act on the Govornor-General’s Council, powor to 
affect the prerogative of the Crown by Legislation. 


Bell v. The Municipal Commissionei s for the Caty of Madras 


E 


B. —— N 


— —— +88, 392, 
43B, 458—Lumiütion—Contenuing nuisance— Opening of burial and burning 


ground—" Convenient and fitting place” —Smoke from burning ground-—Aclion« 
able nuisance—Public body—Protection : 

By section 392 of the City of Madias Municipal Act, 1:84, the Municipal 
Commissioners "shall .'. . . provide a suficient number of con- 
‘venient and fitting places for burial and burning grounds, either Within or 
‘without the limits of the city and may ocquire land for this purpose ;” and 
section 468 gives a right of action to any porson aggrioved by the failore 
of the Commissioners to perform a duty imposed on them by the Aot 
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Plaintiff was the owner of a bungalow, factory and gardon in tho neighbour- 
hoodof Madras. In 1896 the defendants, the Municipal Commissioners for 
the City of Madras, acquired land close to pluintift’s and opened a burial and 
burning ground thereon. Plaintiff alleged that his promises had, in conse- 
quence thereof, bocome unhealthy, insanitary, and unfit for residential 
purposes, that he had been unable to work his factory, and that his 
property had deteriorated in value. Ie accordingly sued for an injunc- 
tion restraining the defendants from using the land acquired by them as 
a burial and burning ground, and for damages. No negligence was alleged 
or shown regarding the manner in which the burial ground had beon used. 
There was some evidence that the burning giound was to some extent a 
source of nuisance to any one who occupied plaintiff's promises, and that 
iho market value of the premses had been depreciated hy the opening of 
the burial gronnd: ~Held, that no actionable nuisance had been proved. 
Per Sw Arxou» Warre, 0.J.—Byon if an actionable nuisance had been 
proved, the defendants wero protected. London and Brighton Railway Co. 
v. Truman, (LR, ll App. Cas, 45), followed; Me/ropolitan Asylum 
Disirict v. Hill, (LR. G App. Cas, 193), distinguished. Tho mere fact 
that a noighboming landowner has sustamed damage fiom the ostablish- 
ment of a burning and Inaial wound does not show that tho site selected 
is not “conven ont and fittmg.” The words “ within or without the limits 
of tho City" mast be read secundum subjectam materam aud with 
reference to the reqnirements of the community in connection with the 
disposal of corpses and the gencral necessities of the case By section 433 
of tho City of Madras Mumeipal Act, the period of limitation for the com- 
mencement of suits agomst tho Commissioners in respect of anything 
done in pursnance of the powers given by the Act 1s fixed at six months. 
Semble, that plaintiff's cause of action, if any, arose when the site began to 
bo used as a burial ground, unmely in 1896, and that the claim was barred 
by limitation, both under section 432 and the genera! Iw, 


Muhammad Mohidin Sart v. The Municipal Commissioners for the Crty of 
Madras P» 


CIVIL PROCEDURE CODE-ACT XIV OF 1882, ss. 2, 206—Ar7my Act (1881)— 


2. 


A1 & 45 Tact., cap. 58, 5s 136, 151—401 my (Annual) Act (1895) —38. Vict , cap. 
7, s. 4,—" Public ofice ”—Attachment of movety of pay of oftcer of Indian Staf 


Cor} 


"The effoct of section 136 of the Army Act, 1881, as amended by section 
4 of tho Army (Annual) Act, 1895, is to empower the Civil Courts to attach 
one moiety of the salary of an officer in the Indian Staff Corps, under 
section 206, proviso (1), of the Code of Civil Procoduro, Calcutta Trades 
Assocation v. Ryland, (I.L.R., 24 Calon 102), followed. 


Watson v. Lloyd ie 


= , 88, 13, 244-7 Res judio 


Act—Act IV of 1882, 8. 02— Decree for redemption— 
—Marntainability of subsequent sut on same mortgage : 


Transfer of Proper! 

Omission to ezeci 

a suit for redemption has boen instituted and a decree for 

cen passed therein, but nof executed, a subseqnent suit is 
mption of the same mortgage. 


Where 
redemption has b 
not maintainnblo for the rede: 


Vedapurat v. Vallaha Vala Raj s oe MET 


S0—Leave to sue gies 


after commencement of actwun—Pririous vejusal— adity of suit $ 
Leave to sue under section 80 of the Code of Civil Procedure need not 
necessarily precede the commencement cf the guit, but may be given after 
it bas commenced. Where leave has been so given, it is jmmaterial that 
im application for permission to sue has been previously refused. 


Chennu Menon v. Krishnan. n 
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t —————- —— 5. 48mm Former suit for injunc- 
tion to restrain defendants from removing shells stored on certain land—Dis- 
missal as not naintainable--Subsequent. conversion by defendanta of the shella 
—Suit for their value—Maintainability—Agricultural tenants—Right to dig 
shells ; 


Though a tenant of lands for the cultivation of paddy may, possibly, 
be justified in digging up shells from the land for the cultivation of the land 
in a proper and husband-like manner, the property in the shells so dug up 
is (in the absence of local custom) uot in the tenant but in the landlord, 
and the tenant has no right to convert them to his use. Defendants, who 
held land for the ovltivation of paddy, had dug up from the land shells 
which are used for the manufacture of lime, and stored them on the land. 
‘The landlords had let the right to dig these shells to plaintiff, who, in oon- 
junction with the landlords, and while the shells were still on the land, sued 
fora perpetual injunction restraining defendants from digging shells and 
also to restrain them from carrying away those which they had already 
dug, and which were stored on the land. That case was dismissed us nob 
being one in which an injunction conld be granted. Subsequently to its 
dismissal, defendants removed the shélls, and converted them to their own 
uso. Plaintiff now sued for their value; when itwas pleaded that the snit 
was barred by section 43 of the Code of Civil Procedure :—Held, that the 
suit was not barred. 


Chaladom Tholan v. Kakkath Kuahambu 


5. 1% 43.—Omisloh to 
present claim for land, in a former suit for other ld -- Ground of state 
än both suits, but defendante diferent, and diferent lands claimed — Maintain- 
ability: 

V, who was possessed of different plots of land, namely, lands A and lands 
B, died, leaving a widow and two daughters him surviving. The widow, 
who enjoyed all the lands dnring the remainder cf her life, also died. The 
daughters then attempted to take possession of the lands B from a person 
whio held possession of them, and who wrongfully refused to relinquish that 
possession. They, as the heirs of their late father thereupon, namely in 
1837, instituted a suit and obtained a decree against that person for the 
recovery of the lands B. In 1800, the daughters attempted to take 
possession of the lands A, which ware in the possession of another person, 
who also wrongfully refused to relinquish his possession. They therenpon 
instituted the present snit against that other person, in which they also 
claimed as the heirs of their late father, to recover possession of the lands 
A. The persons who had withkeld possession of the lands B and A 
Tespectively, wore different, and the High Court found as a fact that there 
had, been no combination or privity between thom in respect of the lands 
which they had severally withheld. Upon the objection being raised thai 
the present suit was barred, under section 43 of tho Code of Civ 
Procedure, by reason of the fact that the plaintiffs had omitted to include 
thelr present claim in the previous suit:—Held, that the suit was main- 

ainable. 


a 


Dampanaboyina Gangi v. Addala Ramaswami 


XP of 1877, s. 7, 8, sched. II, art. 179—Appplic 
—Joint decree in favour of three pers 
years before while one dec: 


5, 231. mitation Act—Act 
lication for execution of decree 
ee 018— Previous application more than three 
> decres-holder was a minor—Attainment of majority by 
2n decres-holder within three years of present poco LÀ 
Joint ezecution-oreditora " — Joint creditors ”—" Person entitled”: 
ni 80th June 1892, a joint decree was i 
j passed in favour of three brothers, 
mis the den of the deoree, were all minors. On 8th January 1896, 
application for execution previous to the present one E 
Af this dato two of the brothers had attained ma Maney 
103 25th February 1889, the present ap; 
alode the youngest brother having attained majority less than three 


of 8th, January 1896 Was. + 
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decided or assamed to kavo been “made in accordance with law -—Held, 
that ho decree was not capable of execution, either as a joint decree, or 
to the extent of the interest of the youngest deoree-holder. Section 7 of 
the Limitation Act, 1877, only-applies where all the joint execution- 
creditors were under disability at the time when the period of limitation 
^ begaf to run, Joint execution-creditors are noi “ joint creditore," within 
the meening of section of the Limitation Aot, 1877, The words “a 
person entitled ioinstitutéa suit or make an application” in section 7 of 
the Limitation Act refer to one who, in his own right, is so entitled, and 
not to a person who, by a rale of procedure, such as that contained in 
section 231 of the Code of Civil Procedure, is authorised, with the 
permission of tho Court, to mako an application for execution for the 
benoft of himself and others interested jointly with him in the deoree to 
be executed, Surja Kumar Dutt v, Arun Ohundor Roy, (LLR., 28 Calo. 
465), dissented from; Seshan v. Rajagopala, (L.L.R., 18 Mad., 280) and 
Vigueswara v. Bepayya, (L.I,R., 16 Mad, 490), approved. 
Periasami v. Krishna Ayyon oy A ec he” ABE 


- ,8. 282—Order refusing to recog 
nine transferee of deer. 
An order passed under section 232 of the Civil Procedure Code refusing 
to recognize the transferee of a decree, may, for purposes of appeal, be 
regarded as an order passed under section 244 and is therefore appoalable. E 
Virasami Rowth v. Bodi Ncika (Appeal against Appellate Order No. 60 
of 1899 (unreported), followed. 
Subbuthayammal v. Chidambaram Asari se se me T e s e 888 


— Appeal: 


8.- - 4.9. 244-—-Determinction of question 

whether party applying for eceoution is representative of decree-holder—Appeal ; 
] The effoot of the last clause of section 244 of the Code of Civil Procedure 
1 is to give the right of appeal against an order determining whether a party 
1 applying for exeention is ors not the representative of the docree-hoider. 


Krisbmama Chariar v. Appasami Mudaliar yaaa s 048 


— - 78, 244—Haecution of decree passed 
Y on usufructuary morigage—Continuation of possession by mortgagee subse- 

quently to dezree- Cluim to set off profits thus accrued from decree amount— 
à Application for order absolute—Transier of Property Act-—ActIV of 1882, s. 89 : 


By a decree passed on a compromise in n suit for the amount due 
ander a mortgage, defendants wero ordered to pay Re. 770 to plaintiffs 
within ayear, and in default of paymont the amount was to bo recoverod 
by sale of the mortgaged and other property. By tho terms of the 
mortgage, possession was given iu lien of interest, ‘bub the decree was 
silent as to possession and interest. Upon an application being made for 
execution of the decree by sale of the property referred to in it, the 
District Judge held that if the petitioners had continued in possession of 
the mortgaged property ever since the date of the decree, it would be 
necessary to take an account to ascertain whether the decree had been 
satisfied, and dismissed the petition :—Held, that such an order was wrong, 
inasmuch as it went behind the decree instead of executing it. Held al80; 
that the application, in which the decree-holder stated that there had 
beon default in paymont of tho decree amount and applied for sale, was 
an application for an order absolute for salo. 


Appa Rao v. Krishna Ayyangar woe me «587 


— „8. 244—Purchase of mortgaged 
property by mortgagee— Application by purchaser torecover possession ae against 
dejendonts who held possession under prior sale based om prior mortyaje— 
Question raised whether purchaser could recover possession withous first 
paying defendants amount of prior mortyage—" Emseution and enforcement of 
decren” — Appeal : i. 
A mortgagee obtained a decree directing the sale of property i the, 
possession of certain defendants, subject to à prior charge thereon. Ab’ 
the sale in execution of that decree; the mortgagee How i 


10. 
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property, He now sought to recover possession of it from the defend- 
ants, the question raised being, whether, under the terms of the decree, 
ho was cntitled to bo put into possession without paying tho amount of 
the prior charge, the defondants so dispossessed being at liberty to hring 
a separate suit to enforce the charge :—Held, that the question thus raised 
between the decrco-holder (purchaser) aud the defendants related, within 
the meaning of section 244 (c) of the Civil Procedure Code, to the execution 
or enforcement of the decree against these defendants and an appeal 
lay from an order passod thereon. Per Moonz,J.—Even if the pr.rchaser 
Lad not been also the decree-holder he would have been a representative 
of a judgmont-ereditor, Per BHASHYAV AYYANGAR, J.—Tho order was not 
the less sn order under section 244, because it was also passed under 
sections 318 and 884 of the Code. 


Kasinatha Ayyar v. Uthumansa Rowthan 


, 85. 244, 310-A, 311, 540—Sale of 
mortgaged property wmeaecution of mortgage-decree— Proceedang rn ezeculion : 


Sections 310-A and 311 of the Code of Civil Procedure apply to sales of 
mortgaged property in execution of mortgage decrees. Kedar Nath Raut v. 
Kah Churn Ram, (L.L.R., 25 Cale, 703), commented on. Tirwmal Raov. 
Syed Dastaghwre Mwah, (I.L R., 22 Mad., 286), Raja Ram Singh v. Chunn 
Lal, (.L.R., 19 AN., 205), and Krishnajı v. Mahadev Venayak, (I.L.R. 
Bom. 104), approved. An appeal lies fiom an order passed upon an 
appheation made under section 89 of the Transfer of Property Act. Per 
Sir Axxoty Winrr, C J, and Moore, J.—Suchan order is not an order 
made in a proceeding in execution and is not appealable as such, It, 
however, has the effect of a final decree, and an appeal lies therefrom 
under section 540 of the Code of Civil Procedure, Per Dayres, Brysox and 
BHASHYAM AYYANGAR, JJ.—An application made under section 89 of the 
Transfer of Property Act is, in effect, an application for execution of the 
decree passed under section 88, and an order made thereon is eppealablo 
under section 244 of the Code ot the Civil Procedure. Ajudhia Pershad v. 
Baldeo Singh, (I.L R, 21 Calo, blb). and Tara Prosad Roy v. Bhobodeb 
Roy, (LLL.R., 22 Cale., 981), discussed. 


Mallikarjunadw Setti v. Lingamurti Pantulu 


—, 88. 278, 279, 288—Claim petition 
—“ Some interest” un property attached—O; der dasmissing claim by mortgagers 
—Letiers Patent, art. 15— Judgment — Appeal : 


An order passed by a Judge sitting on the Original Side of the High Comt 
dismissing a claim preferred under sections 278 and 282of the Code of Civil 
Procedure by the mortgagees of immoveable property which has been 
attached in execution of a decree, is subject to apposl. Article 15 of the 
Letters Patent is not restricted by sections 588 and 591 of the Code of 
Civil Procedure, Four persons lent money on mortgage, the decd, with 
the consent of all, being prepared in favour of one of them alone. It 
howover specified the amount that each had advanced and provided 
that if the nominal mortgagee should receive any instalments from 
the mortgagois, the same should be distributed between all the four 
morigagees according to the amounts advanced by them, The nominal 
mortgagee died, leaving a will appointing executors, who had not, however, 
takeu out probate, A judgmont-creditor of the mortgagors then caused 
the property io bo sttached, whereupon the three other oreditors filed a 
claim petition asking that the attachment might be declared to he subject 
to the mortgage — Held, that the applicants were competent to prefer 
the claim and establish. within the meaning of section 279 of the Code, 
“somo interesi in" the property attached. If the nominal mortgages 
was the agent of the applicants, they had a legal interest in the property 
attached, and if he was a trustee, thoy lad a beneficial or equitable interest 
therein, A beneficial interost is as much an interest within the mean. 

ing of seotion 279, as a legal interest in the property attached. 


Sabhapatht Quest vs Narayanasami Chetts 
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- n $ 288en" Party agawst whom 
on order has been made ”- 


Plaintiff sued to recover possession of immoveable property. The land 
in question had, on s, previous occasion, beon attached in execution of a 
decree against plaintiff, whereupon his younger brother, the present second. 
defendant, had preferred a claim-petition, on which an order was passod 
holding that plaintiff (then judgmont-debtor) and second defendant 
(then claimant) were jointly entitled to the land. Tho claim was held io 
be good to the extent ofa moiety of the land, which was accordingly released 
from attachment, the other moiety being ordered to be sold, the claimants 
claim thereto being rejected. Plaintiff satisfied the decree and the property 
was not sold. Ho now sued toiecover possession of it —Tleld, that, 
having regard to the terms of tho order in tho claim proceedings and 
to the tact that is had not been proved that plaintiff had actually 
received notice ofthem, plaintif was uot a pm ty against whom an order 
had been made, within the meaning of section 263 of the Codo ot Civil 
Procedure, and that the order was not conclusive as against hin. Netretom 
Perengaryprom v. Tayandarıy Parameshuoren Nambudrs (4 M. D.C E. 412) 
doubted. 


Moidin Kuiti v. Kunis Kutti A i. mp um vu é 


— 4 9. 807 —Delauli of purchaser 
at Court-sale to pay full amount—Forfertur e 

Section 307 of the Codo of Civil Procedure is imperativo and must 
be given effect to. Where a purchaser at a Court-sale makes detault in 
paying tho full amount of the purchase money, the deposit must be for- 
leited. Tbe fact that the decree holder and the judgmont-deblor do not 
ask for a resalo, Lut consent to tho original sale being allowed to 
stand, is no reason why tho Government should forego the forteituro. 


Sambasiva Ayyar v. Vydinathasame — bos T 


— 88, 886, 844—Ar st of Judgment- 
debtor—Petrtion under ». 366—Release on furnishing secw ty to apply to be 
declared msolvent within a monih—Failwe to apply with that teme— 
Subsequent application under o. 844 —Marntarnabslity : 
A judgment-debtor who had been arrested, was released under section 
366 of the Code of Civil Procedure on furnishing security that he would, 
within one month, apply to be declared an insolvent. The month passed 
and he failed to make the application. Ife was not arrested again, and, 
ai a subsequent date, applied under section 344 to be declared an 
insolvont :—Held, that he was entitled to do so. 


Alagappo Chetti v. Serathambal |. ede, 4m ee 


—, S. SüBeeIetler. Patent, art. 
15— Judgment "— Appeal—Incolient. Debtors Act—11 & 12 Vict, cap. 21, 5. 
28—Reputed ownership—Chargo on dedia—Devolution of anterest of Judgments 
debtor upon Oficial Assignee 


An order dismissing an application by a judgment-oroditer of an 
insolvent for a sum of money in the hands of ihe Oficial Assignee to be 
paid by tho Oficial Assignee io the judgment-creditor, is a “judgment” 
within the meaning cf article 15 of the Letters Patent, and an appeal 
lios therefrom. Tn March 1807, B covenanted to repay by instalments a 
sum of money owing by bim to plaintif, and morigaged his stock-in. 
trade ond all outstandings and moneys then due and owing and thereafter 
to become due and payable to him. B remained in possession. In July 
1899 plaintiff sued B on ihe morigage-deod. In August 1800, upon an 
ez parte application by the pleintiff, an order by way of injunction was 
made in the suit restraining the mortgagor from disposing of the stock-in. 
trade and outsiandings and debts payablo to him. This injunction was 
subsequently dissolved. In the same month plaintiff gave notice to 
aperson indebted to B that plaintiff claimed the amount of tho debs under 
kis mortgage, Tn September 1899 B was adjudged an insolvent and thé 
usual vesting order was made. In October 1899, plaintiff obtaiied’q ^ 
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decree in his suit, by which it was ordered that B should pay the principal 
and interest due under the mortgago-deed and that in default of payment: 
the mortgaged premises should be sold In February, 1900 the poreon 
indebted to B paid tho amont of his debt to tho Official Assignee, In 
September 1900, an order was made in plaintiff's suit against the insolvent 
directing that the decree should bo executed by the attachment of the 
money in the hands of the Official Assignee. In Docember 1900, plaintin 
applied by summons in his suit against the insolvent for an order that the 
Official Assigneo should pay ovor that  monoy:— Held, that plaintift 
wasnot entitled Lo tho order. Tho decreo, as a mortgage decree dirooting 
the sale of the chattels, includiog the debt in question, was void and 
inoperative as against the Official Assignee inasmuch as the whole right, 
title and interest of the defendant dovolvod by operation of law upon the 
Oficial Assignee during the pendency of the suit and before the decree 
had been passed. Nor was the position of the Official Assiguee affected 
by the doctrine of hs pendens, "The party seeking to bind him by the 
result of the suit (pending which the interest in its subject-matter had 
devolved upon the Oficial Assignee by operation of law) should have 
applied under seotion 372 of tho Code of Civil Piocedure to have him 
joined as a party to the suit. Miller v. Budh Sgh Dudhurta, (LL.R., 18 
Calc., 48), referred to. Where a debtor has assigned a debt, notice by tho 
assignee to che person owing the debt will take it out of tho order or 
disposition of the debtor. Per Sir ARNoLn Wire, C.J.—A chose in 
action, if it is a debt due to the insolvont in his trade or business, comes 
within the words “ goods and chattels” as contained in section 23 of the 
Indian Insolvent Debtors’ Act. Per BHASHYAM AYYANGAR, "The instru. 
ment only created a charge or hypothecation in plaintiff's favour, but a 
charge-holder is as much the substantial owner of and has as substantial 
an interest in the goods and chattels as a mortgagee thereof, and if cithor 
allows the mortgagor or the person oreating the charge to remain in 
possession, under circumstances which will load to his being the reputed 
owner andtohis being enabled to command credit thereby, he will be 
estopped from asserting his substantial interest or ownership in the 
property as against the Official Assignee. A debt is taken out of the 
order and disposition of an insolvent if a suit be brought to enforce a 
charge upon the debt prior to his adjudication. 


Puninthavelu Mudalrar v. Bhashyam Ayyangar ^... 


mw 5 5 s 8 411— Court fees—Farat charge 
on subject-matter of swit—Purchase of portion of subject-matter at sale to recover 
Court foos—Subsequent purchase vn. execution under another decree—Validity : 


A suit was fled in formó pauperis anda decree passed, in December 
1808, awarding the pleintiff therein certain laud. A portion of that land 
was, in 1896, put up for sale in order to recover tho amount due to Govern- 
ment as stamp fees in connection with the pauper suit, and the present 
plaintiff boughtit. The samo land was attached, in 1899, in execution of 
another decree, which was passed in March 1804, "Pluntiif made a claim, 
which was rejected, und the land was sold tothe second defendant, in 
execution of that other decice, in September 1809. Plaintif now sued for 
a declaration that the land was not liable to be sold in satisfaction of the 
other decreo —Uield, that inasmuch as the amount of the stamp fees 
recoverable by Government in connection with the pauper suit was a fret 
charge on the property, under section 411 of the Code of Civil Procedure, 


the purchase by plaintiff prevailed as against th 
fhe pisohase by p pr against the puichaso by the second 


Puthia Valoppil Barga v. Velolh Assennar 


e T m 1 $ 575—Lellers Patent, Art, 
15—^ Julgment. "—Revision petron against decree m smajl cause preted 
Difetones ef opimon—Appeal—Contract Act—Act IX of 1872, a, 72—Raght 
to recover, Money jad and recened to plawtif'e use unafected by section 72 


Thé'flbnfthi à small causo suit having obtained a d 
defendan: MEM hd Ki teridon petition in the High Court. Athe karine: 


expressed the opinion thab the case shonld | 
:évidehóc dl 


ing to-law affer furthest: 
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boon taken, whilst the other held that the case was not one with which 
the Ligh Comt should inteifere, Tho defendant then prefered an 
appeal under article 15 of the Letters Patent, whon s preliminary 
objection was taken 4o the hearing of the appeal, on the ground that 
there bad been no judgment within the meaning of the articlo:— Held, 
that the adjudication bj the Bench was a judgment within the meaning of 
autiole 18 of tho Letts Patent. Held also, that the case was governed 
hy section 575 of tho Code of Civil Procedme, and not by artiole 36 of the 
Lotters Patent. Defendant had sought to exei cise, as against plaintiff, the 
speciai powers confarred upon landholders by section 38 of the Reut 
WMecovoiy Act. In fact, the relations between defendant and plaintiff 
were not such as entitled defendant to exerciso those powers. Plaintiff, 
in order to avort the injmy which Le would have sustained it his interest, 
in the land had been sold, paid the amount demanded by the defendant, 
and now sued to recover from the defendant the sum so paid :—-Held, 
that plaintiff was enutled to recover the money pud by him as money 
had and received by defendant to the use of the plaintiff. Section 72 of 
tho Contract Act in no way aficois tho principle of law‘ that where a 
dofondant has received money which in justice ond equity belongs to a 
plaintiff, under eironmstancos which ronder a receipt of 1t a receipt by tho 
defendant to the usc of the plaintiff the plaintiff is entitled to recover. 
Jugdeo Naram Singh v. Raja Singh, (LLR, 15 Calo., 656), approved. 


Narayanasam Reddi v. Oruru Redi sm ee e ee mor 


38: 586—Proi incial Small Causa 
Courts .tcl—Aet IX of 1897, s. 15, sched. IL, cl. 35 (J)— Compensatum jor 
illegal destress— Second appeal—Limitation—Rent Recorery Act (Madras)— 
Act VILI of 1865, s, 78—Üauae of action completo on date of «llegal distress 


A plaint allegod that plaintiffs had for long cultivated certain land as 
tenants under defendant, that they had 1aised a crop of paddy measuring 
about 6 garces and stored it in three heaps on the land, thet one of the 
plaintiffs had paid all the cist that was duo to defendant, but that defond- 
ant had tukon unlawful possession of two of tho hosps of paddy 
measuring about 5 gaices undor the pretext that he had distrained them. 
The jaye: was for an order divecting defendant to deliver to plaintiffs 
abo it 5 garees of grain worth Rs. 250 at Rs. 50 per garce in respect of the 
two heaps of paddy of which he had taken unlawful possession, The 
distraint was made on 25th January 1898, and the suit was instituted on 
26th July of the same year :—Held, that the suit was in substance one 
for compensation for illegal distress or attachment and not for the 
recovery of specific property, and that, in consequence, it was not a suit 
of the natwe cognizable by a Uou t of Small Causes, and a second appeal 
lay. Held also, that the suit was baned. The wrong was complete and 
the caves of action arose when the unlawful distress was medo. Yamuna 
Bas Roni Sahiba v. Solayya Kavundan, (LL.R, 24 Mad., 339) distin. 
guished, 


Pamu Samos v. Zemindar of Jayaput sm m m m 


= „$, 596—Agpeal to Privy Council — 
Concurrent decisions on facta—Leate granted wher no substantial question. 
qf law was anvolved * 

Where, on an appeal to the Privy Council there were two concurrent 
docisions of the Courts below on facts eufficions to dispose of the suit, but 
the High Court had granted leave to appeal stating that “thore seems 
to be a point of law which however has not been argued here, and itis 
therefore hereby certified that, as regards the subject-matter, and the 
nature of the questions involved, tho case fulfils tho roquiromonts of 
section 596 of *he Civil Procedure Code,” the Judicial Committeo held, 
it appearing that thoro was no substantial question of law involved, that 
there was no sufficient ground for the leave to appeal, whioh ought not to 
have beon granted. 


Karuppanan Servai v. Brinvwasan Ghetto ... 
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COMPANIES ACT—ACT VI OF 1882, s. 169—_4ppeat fium wider v. v indiny np— 

Ex parte application for e:lenston of time —Ser ice ut notice within the catonded 

tume— Valtdaty of evtenston made on ox parte application -Right of respumls 

ents to rase objections at hearing o) apprai 


By section 169 of tho Indian Compani ] 
for against orders and decisions made .in (he winding up of companies, 
subject to tho restriction that mo such appeal shail le heard unless 
notice of the same isgiven within thice weeks after any order complnined 
«f has been made in manner m which notices of appeal a16 ordinmily given 
under the Code of Civil Procedare, unless such time is extendeo by the 
Court of appeal.” Certain applicants, under section 214, for an order 
against delmquont directors and officers of a company, appealed [o the 
High Conrt against tho m den of a District Judge dismissing their petitions. 
Ane: parle application was made by them wider rection 109, for an 
extension of time dming which notice of tho appeal m 
order for extension was mudo, and notice was in tact given to the 1espond- 
ents within the timo so extended, Upon the appeal coming on for hearing 
1t was objected that the time should not have boen exrended without 
notice to tho respondente, and that the extenswn, if jnanted, should be 
subject to objection bemg raised at the heaiing.—Zcld, that notice of 
the application for extension of Lime was unnecessary; bat, inasmuch 
as the order granting an extension had been made er parte, tho respond- 
ents were entitled to raise objection to it at the hearing. Such an appeal 
must, under section 169, be filed within three weeks of the dato of the 
order, at the latest. Fer Bitasuyaxt Av ianGan, J.— Wlulo refraining from 
expressing an opinion on the point, the terms of section 109 of the 
Companies Act aio probably complicd with by lodging tho memorandum 
of appeal. 


s Act, 1882, appeals me provided 
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CONTRACT AOT AMENDMENT ACT—ACT VI OF 1899, s. 4—S.e Covinwcr Aci. 


CONTRACT ACT—ACT IX OF 1872, ss. 20, 30, GberAdounce on ssk (yoypam) 
of ship—Marine Insurance— Contract by way of wa jer : 


In a document, datod 3rd August 1800, signed by dofondanis and 
addressed to plaintiff, it was recited that plamtiff had lent a sum of 
money to dofendants on the risk or security ("yogyam^) of a ship 
belonging to defondants “now under sail to the Nicobars" from Noga- 
patam; and the dofendants stipulated that “as soon as the said ship 
starts tor and reaches the Nicobar Isles and thence sets sail and goes to 
Rangoon, Moulmein and from thore starts again and reaches Negapatam 
s+ + that is, as soon as the said ship shall come back to tho 
Nogapatam harbour again, wo shall repay to you on the expiry of eight 
months from 28rd July 1896” the sum advanced with interest. The ship 
had left Negapatam on 23rd July 1896 and was lost at sea three days later. 
Plaintiff sucd defendants for the sum advanced, on the ground, among 
othors, that as the vessol had heen lost before tho dato of the ugreement, 
tho lattar was void, and ihe defendants wero liable to refund the amount 
advanced :—Held, that ho was not entitled to recover. The risk which 
formed tho basis of the agreement, according to its true construction, 
commenced from 23rd July 1896, as sot ont in the document, because it 
was on that day that the vessel sailed from port and commenced to incur 
the perils of tho doep. Tho agreement was consequently not void under 
seotion 20 of the Contract Act, nor wore the defendants bound, under. 
section 65 of that Act, to restore to plaintiff tho sum thoy had received 
under its terms. Such an agreement could not be held to be in am 
senso S gud Of marine insurance. Per Davizs, J.—The suit should be 
dismissed, under section 80 of the Contract Aot, on the further ground 
that the agreement was one by way of wager, 


Vappakarides Márgkayar v, Aunamalay Chetti 
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38, 45-- Right. of succession by legal represen. 
tatwe—Aliyasantana lar —Pund. settled on marrage of husband and wife— 
Interest payable to both jointly — Death of husband—Clawn by widow by right of 
survavor shap—Right of husband's legal representative to las share * 

Upon iho mariage of first defendant with K, a sumof money was 
settled by first defendant's mother, on first defendant or on K. This 
money was lent on mortgage, and by the terms of the mortgage, interest 
Was payable by the mortgagois to first defendant and to hor husband K, 


der the mortgage :— eld, that plaintiff was entitled, 
i under section 45 of the Contract Act, as the legal representative of K, to 

a moiety of the interest which had acerued since the death of K, frst 
i defendant being entitled tothe other moiety, and that tlie right to the 

Whole of the interest did not pass by survivorship to first defendant, ‘Lhe 
Cireumstauce that K and frst defendant intended to live and did in fact 
live together as husband and wife under the Aliyasantana law was insufli- 
cient to raise the presumption of a contract that therc was to he a right 
of succession by smvivorship between K and first defendant in rospoct 
of the settled fund, 


I Kanthw Punja v. Vittamma o s. 


y & 65m Insitrance— Policy of Life mew ance— 
Wari onty—atye of assured —Ahis-statemnent of aye—Onus of prouof—Retinn of 
premium pard on policy subsequently held cord—Ecidence Acidet I of 1872, 
8. 32 (5)— Statement as to age of a member of a famiy by ancther member 
since duceased—Admssibilaty : 


In August 1898, V signed a moposal form addressed to the defendant 
company for a policy of insurance for a sum of money payable at hie 
death. — In it V gave tho date of his bith as corresponding to 7th 
August 1840, and stated that he would be fft ight next birtl-day and 
declared that the particulars given therein were correct. On or abont 
the mune date V also signed a * personel statement,” which, after 

| answering numerous questions, concluded with the iollowing declara- 


| tion—-“I . . . . do solemnly declare that according to the best of 
my knowledge and bolief Tam now in goodhealth . . . . end that 
my age does not exceed fifty-eight years . . . . and that I have 


fully and faithfully answered all such questions as have been put to 
me in the form of proposal and by the medical referee relative to my 
habits, constitution and genaal state of health without concoalmont or 
reservation of any kind, . . . . and I hereby covenant and agree 
that this declaration shall be the basis of the contract between myself 
and the company, and if any untrno averment be contained herein 
or if any of the facts required to be set forth m the proposal and in the 
medical examination be not truly stated, all moneys which shall havo boon 
paid upon account of the assurance made in conseqnenco hereof shall be 
forfeited aud the assurance itself be absolutely null and void? In 
September 1898, the defendant company issued o policy for the sum 
proposed for, which recited that V had delivered a statement in writing 
declaring, infer alia, that his age on his next birth-day would not exceed. 
ffty-eight yoars, ond contamod tho proviso that tho policy was issued 
upon the express condition that in case any statement or allegation 
contained in that declaration should be untrue, or if the assurance 
thereby made should havo been mado through any misrepresentation 
or concealment, the poliey should be void. In September 1899 Y died, 
and plaintiff, his nophew, claimed from defendants the amount due under 
the policy, Defendante refused to pay on the ground, infer aho, that the 
policy had been obtained by fraudulent misreprescntations as to the age, 
means and circumstances of the assured, The ovidence showed that the 
ago of,the assured was from three to four years greater than he had 
declared it to be:—Held, that tho defendants were not liable on the 
policy. Held also, that the plaintiff was nob entitled, under section 05 
of the Contract Act, to a refund of premia paid on the policy during the 
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lifetime of tho sssuicd, In tho “personal statement ” referred to tho 
assured had omitted to disclose the fact that two sisters had predeceased 
bim. In reply to a question as to whether any brother or Sister had 
died, and if so of what diseases and ut. what ages tho assured had stated 
thata brother bad diod at the age of seventy-seven years. If now 
appeared that two sisters hud also diod at » date previous to thut ot 
the atatomont. Held, that the policy was not rendered void by this 
omission, Per Sir AmNoLp Wii, O..— The declaration contained in 
the “personal statement” being ambiguous should be construed m 
favour of the assured, and amounted only toa warranty that the age of 
tho assured was fifty-eight to the bost of bis knowledge and belict; but 
this statement of ago by tho assured was, in fact, nn untrue statement 
and untrue to his knowledge and belief. ‘The statoment was in the 
mature of a warranty and formed part of the contract, and in consequence 
plaintiff was not entitled to recover on the policy. Per Bussuvas 
AYYANGAR, J.—The assured bad giyén a warranty which, ina case of 
insurance, operated as a condition preocdont to the attaching of any risk 
‘under the policy, that every statement and allegation contained m the 
declaration substantially and in fact true, and the question for 
the Court to consider was, not tho materiality or otherwise of that 
statement, bul its truth. The clause in the personal statement rolatmg to 
the “knowledge and belief” of the assured did not qualify the warranty 
there given; there was no ieal ambiguity, and, in consequence, the 
warranty as to age was an absolute one and not merely a warranty of 
his belief as to his age. Also, that a statement as to plaintiff's age, mado 
by his sister, was admissible in evidence after her docease, under seotion 
32 (5) of the Evidence Aot, the dato of birth being the commencement of 
a relationsbip by blood, and therefore relating to the existence of such 
relationship within the meaning of the section. Ram Chandra Dutt v. 
Jogeswar Nara Deo, (1.L.R., 20 Cale, 758), followed. The defendant 
company’s geospecins Contained a condition that evidence of age of an 
assured would be required to be furnished in every case bofore a claim 
under a policy would be paid; and recommended assurers to provide 
evidence of age as soon as possible as it was requhed on settlement of 
claim if not previously produced. Semble, that the effect of the condition 
was to throw upon the assured or his representatives the onus of proving 
tho correctuess of the ago as warranted by the assured. Also, that it 
was unnecessary to prove that the company’s prospectus had been read 
by or specially brought to the notice of the assured, apart from tho 
reference made to it in the policy (which was expressed to bo issued 
subject to the regulations and conditions comprised in the prospectus, 
Watkns v. Rymil, (L.R., 10 Q-B.D., 178), followed. The Orwntal Gorern- 
ment Security Infe Assurance Company, Limited v. Sarat Chandra 
Chatterji, (I.L,R., 20 Bom., 99), referred to. 


Oriental Government Securit, Life Assurance Company, Limited v, Narasimha 
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s 9» "B Letters Patent, Art, 15—" Judg- 
ment"—Rewsion petition against decree ın Small Cause sutt—Drfference of 
opinion—Appeal—Covrl Procedure Code—Act XIV of 1882, s. 575—Right to 
recover money had and recered to plarntag’s use unafected by section 72. 

Tho plaintiff in a small cause suit having obtained a docroe, the defendant 
filed a civil revision petition in tho High Court. At the hearing by a 
Bench, one learned Judge expressed the opinion that the case should bo 
remanded for disposal according to law atter further evidenco had been 

taken, whilst the other held that tbe case was not one with which the High 

Court should interfere, The defendant then preferred an appeal under 

article 16 of the Letters Patent, when a preliminary objection was taken 

to the heaving of the appeal, on tho ground that there had boen no judg- 
, sient within the meaning of the article :—Held, that the adjndication by 
4e) Bench was a judgment within the meaning of article 15 of the Letters 
‘Batet, | Held also, that the case was governed by section 575 of the Code 
d£ Civil Procedure, and not by article 86 of the Letters Patent. Defend- 

è ughb to exercise, as against plaintiff, the special powers 

jor Iundholders by scotion 38 of the Rent Recovery Aot «Iu! 
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fact, the relations between defendant and plaintit we1e vot such as entitled 
defendant to exercise those powers. Plaintiff, in order to avert the injury 
which he would have sustained if his interest in the land lad been gold, 
Paid tho amoant demanded by the dcfendent, and now sued to recover 
from the defendant the sum so paid. Held, that plaintaff was entitled to 
recover the money paid by him us money had‘and received by defendant 
tothe use of tho plaintiff. Section 72 of the Contiact Act in no way 
affects tho principlo of law that where a defendant has iccsived money 
which in justice and equity belongs to a plaintiff, under choumstances 
Which render a receipt of it a receipt by the defendant to the use of 
tho plaintiff, the plaintiff is ontifled to recover., Juydeo Narain Singh v. 
Raja Singh, (.L.R., 15 Calo., 656), approved. 


Narayanascmi Redde v. Osuru Redd 


1 Tkm Usury Laws Repeal Act—Act XXVIII 
of 1855, 8. 2—Contract Act Amendment Act—Act VI of 1889,8. 4— Penalty — 
Principal sum bearing no interest repayable by instalments—Provwon for 
wntereat en case of defauit : 


Defendant was indebted to plaintiff, as tho stakeholder of a “chit fund," 
and undertook to pay the amount of the principal by half-yemlp instal. 
ments. He further undertook tnat, in case of default in the payment of 
such instalments, ho would pay interest at the 1ate of ono pic por rupee 
per diem from the date of default. No interest was payable on the 
prineipal sum unless default should be made, the instalments being in 
Topayment of the principal sum alone without interest. Defanlt having 
been made, plamtiff sued on the bond, whereupon defendant pleaded 
that tho rate of interest was penal and not recoverable:—Held, that 
plaintif was entitled to recover. The contract was not one which provided 
for the payment of a given rate of interest m any ovent and a higher 
rate in case of default. Under the agreement the debtor incurred no 
obligation to pay interest atallon the money which he owed. His hability 
to pay interest only arose in the event of default. The case was not 
governed, therefore, by the Contract Act of 1872, or the Contract, Act 
Amendment Act of 1800. Per Sir Aon Wurzz, O.J.— Under the Contract, 
‘Act of 1872, a stipulation that an enhanced rato of interest should be 
payable as from tho dato of defanlt ia not a stipulation by way of penalty, 
Tho explanation to section 4 of tho Contract Act of 1899, which provides 
that a Court may treat such a stipulation as a penalty, is permissive and 
doos not preclude it from holding otherwise. Semble, that the words 
% which is put in issue " in section 4 of the Contract Act of 1899, mean 
t which is in issne” and that where there is an appeal from a decree in 
a suit instituted in respect of a contract the contract is “in issue? in 
the appeal. Also, that the Contract Act of 1899 only applies to suite 
instituted after the commencement of that Act. 


Sankaranarayana Vadhyar v. Sankarancrayana Ayyar jw dw 


— —— ——, ss, 289, 258—_Hindu Law—Mitakshora 
doctrine of joint Jamily property —Liniatun Act—Act XV of 1877, sched, IT, 
art, 106—Parinérahip : 
V and his five sons constituted an undivided Hindu family, V and his 
three elder sons lived apat from the two younger sons and were in 
ssession of some ancestral property. ‘The two younger sons were 
Plaintif ond fast dofendant respectively in this sui. ` Plantit sued this 
Brother for an account and for partition of certain property which he 
alleged to be the property of o joint family consisting of the firs defende 
ant and himself. The property hed, as plaintiff allegod, boon acquired 
from tho funds of @ business which had been osmied on jointly by him 
d first defendant until 1894, and continued by the first defondant until 
Ws institution of the suit. lt was alleged that although thoro had not 
been an express ogreoment of partnership, in the cizcomatancos of the 
Do ae agkocmen: under which plaintiff had become jointly interested 
i the businges ought to ba inferred :— Feld, that plaintif had not a join 
interest in the contract business and was not entitled to claim a share in 
ie Sd. aleo, that even if such an interest hed existed plaintiffs claim 
Se barred by limitation. Moung Tha Hy v. Mah Them Mvah, (Bey, 
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27 LA, 180; LLR, 28 Cale, 53), distinguished. Per Burasiy vw 
AYYANGAR, J.—15 was impossible to »egard plaintiff and füst defendant as 
forming in themselves an undivided! family owning joint family property 
as a corporate body. Sham Naram v. Comt of N ards, (20 W.R., (CR). 
397), commented on. 'The origin and nafure of the Mitakshara «doctiine 
of joint family popaity discussed. Peddayya v. Ramatenyan, (I.L.R , 1 
Mad., 406), 10ferrod to. Radha Churn Dass v. Kripa Sindhu Dass, (LLR. 
5 Calc., 474 at p. 477), considered. Rampershad Tewarry v. Sheochurn 
Doss, (10 M.I.A., 490), distinguished. 


Sudarsanam Marsiri v. Narasımhulu Marsiri — m ose s 


CONTRIBUTION AS BETWEEN JUDGMENT-DEBTORS—Decre ayarnst tno 
defendante jovntly~Satisfachon by one alone -Primá facie case made by 
production of judgment and certificate of satisfaction Joint tort-frasora : 


"Where the amount of a decree has been recovered from ono of iwo 
judgment-debtors against whom it was jointly passed and he sues the other 
judgment-debtor for contribution, a prt facie case is made by tho prod 
tion ot the judgment and tho certificate of satisfaction. Thatjudgment is 
conclusive as between the judgmont-debtors in the sense that it will not 
be open to either of them to contend that tho former suit should have been 
dismissed, or that one of the parties should not have been held liable to the 
decree-holder therein, or that the amount decreed was excessive or based 
on principles erroneous on the faco of the judgment. But it will be open 
to the party from whom contribution is sought, without impugning the 
propriety of the judgment, to pload and establish that as between the joint 
debtors the plaintiff is solely hable for the debt or that the defendant is not 
equally liable with the plaintiff, or that the suit is not maintainable by 
reason of the fact that the plaintiff and the defendant are joint tort-feasors 
in a seuse in which, on public grounds, the right to claim contribution 
is nogatived. And though it may have been rightly hold in the former 
suit that both judgment-debtors were jointly liable for the mesne profits 
of land for three years, it will still be open to the defendant in the suit 
for contribution toshow that, the plaintiff alone enjoyed those profits : and 
in that case the plaintiff will not be entitled to contribution. Whether the 
principle laid down in Merryweather v. Miwon (8.T.R., 180) should be 
followed in India.—Quare. 


Siva Panda v. Jujusts Panda 


COURT FEES ACT—ACT VII OF 1870, ss. 4, 16—Stamp duty on memorandum 
of objestions—When payable: 

Stamp duty on a memorandum of objections filed by a respondent in an 
appeal, under section 561 of the Code of Civil Procedure, need not, under sec- 
tion 16 of the Court Fees Act, be paid till the time of hearing. 

Reference under Court Fees Act, s, 5 


2 - —, S 8—Valuation of suiti—Sint for an 
account—Petition to crease valuation after fmding by Commissioner — 
Increase to amount erceeding Court's jurisdiction Return of plaint for 
presentation to proper Court—Matersal vrregularity : 


Ina suit for an account the usual valuation for purposes of Court Fees 
was made in the plaint, which was filed and received in a Munsif's Court. 
The Munsif appointed a Commissioner to take an account and the result 


was that plaintiff was found by the Commissioner to be entitled t 
larger sum. Plaintiff then applicd for leave “the ders 


‘was granted, and the valuation of the su 
As the amount claimed in the amended plai 
which the Court of a Munsif ordinaril 


Arogja Ulgpin v, dogdehi Rowthon 
TE ofa Rh MI 
hth 


PGK 


149 


599 
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3, 98 —Incuffciont duty on plaint and on 
menorandum of appeal—Order by High Court on second oppeal for peymont of 
the duty properly payable—Cuvil Procedure Code—Act XIV of 1389, #5824 
Relroepective validation of defective memorandum of appeal—Efect of thas 
section on defective plaint ; j 


Ina suit forthe cancellation of a sale-deed exeonted by plaintiff to 
defendant for Rs. 2,500, stamp duty of Rs, 10 was paid on the plaint. 
Tho su was dismissed by the District Munsif and plaintiff appealed to 
the District Comt, paying a similar duty on his memorandum of appeal. 
fhe District Comt ‘dismissed the appeal, whereupon plaintiff filed & 
| Second appeal paying stamp duty thereon Rs. 150. On objection being 
taken in the High Court that the scoondappeal could not be entertained 
because of the insufficient payment of stamp duty in the lower Courts, 
the High Comt held that the proper Comt fee payable on the plaint and 
on the memorandum of appeal was Rs. 150, and ordered, under section 
28 of the Court Feos Act, that such fees be paid within twenty-one days. 
The duty having been paid in due comse, the High Comt considered and 
decided the second appeal on its merits. 


Valamlal Ammal v. Vy 


linga Mudaliar re $us a . 880 


4. - 


; Sched, 1, item 1lIPilt by husband 
conferring general yorer of appointment overa jund om hss wif —Payment of 
Probate duty on the fund on the husband's decease—Evercise oj the porrer by the 
wife by will—Decease of wwrfe—Lnabslity of her estate for probate duty v respect 
oi Hie power— Property” : 


By his will, A directed that Rs. 7,000 out of his property should be lent 
out at interest, that the interest derived fiom tine to fime should be 
added to the principal amount, and that the amount so accruing should 
be paid to whoever B, his wifo, by her will, should appoint. A died and 
his will was proved, probate duty being paid on the principal amount of 
Re. 7,000. B execnted a will in which she exorcised the power of appoint- 
ment and also died. Her executor now applied for probate of her will, 
and ihe question was raised whether he was liable to pay probate duty on 
the fund or any part thereof:—Held, that the power of appointment 
created by the will was property, within tho meaning of section 11 of 
the Court Fees Act and iho estate of the testatrix was liable to probate 
duty in respect thereof. In the goode «f George, (6 B.LR., Appt, 188), 
commented on. 


In re Lakshminarayana Ammal — a ns e 515 


CRIMINAL PROCEDURE CODE—ACT V OF 1898,9. 195 (4)=—Sanction to 
prosecute ; 


Clause (4) of section 195 of the Code of Criminal Procedure applios 
only to cases in which, at the time of granting san: ‘ion to prosecute, the 
offender is uncertain or unknown. Wheoro there is no doubt as £o whom 
the prosecution is to be directed against, the offonder should be named. 


| 
| 
| 
{ 
i 


John Martin Sequeira v. lujaBab se > aa e s T 


a, — ———— —, $ 10%—Neceasty for 
sonction to prosecute publec servant—Cares em which the fact that accused 
is a public servant a a nececsary clement im tho ofence—Crty of Madras 
Municipal Act (Mairas)—Act I of 1884, a. 341 


Under section 341 of tho City of Madras Municipal Act, any person 
bringing or causing to be brought timber within the City of Madras 
without a license, obtained on payment of a foe, is liable to a fine. Tho 
Superintendent of the Gun Carriage Factory, in Madras, who is an officer 
holdiíga commission in tho Royal Artillery, brought or caused to be brought 
timber within tho aforesaid limits withoat license. On a complaint being / 


ee e 
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ainst him under the section, it was contended that he was a 
public servant within the meaning of section 197 of tho Code of Criminal 
Procedere md that the Court could not tako coguizanoo of the offenco 
imsmuch as tho sanction roforred to in section 107 hal not leon 
obtained : —Held, that sanction was not necessary, as ihe offenoo charged 
Wwas not one which oould be committed only by n public sorvant, nor did 
ib mvolve as one of its elements that it had been committed by a 
public sersant, Nando al Basck v. Miter, (LLR. 26 Cale, 852), 


followed. 
‘The Municipal Commissioners for the Crty of Madras v. Major Rell .. oo 


lodged ag: 


à — , 8. 802 — Failure to “record 
reasons” for gostponin, issue of process and inquiring into caso—Irregularity 7 


By section 202 of the Criminal Procedure Code, if a Magistrate is not 
satisfied ns to the truth of an offence he may, when the complainant has 
been examined, “record his reasons, and may then postpone the issue of 
process” and inquire into the case:—Held, that the failure on the part of 
& Magistrate io record his reasons is at most an irregularity, and unless it 
în fact ocasions a failure of justice is not ground for setting aside his 
order. 


King-Emperor v. Alagarisami Pathom n e emt 


4 98, 288, 284, 285(1)— 
Masjoinder of charges—Trial by jury on indictment in which charges have 
deen wrongly joined—Irregulanty ın criminal proceedings—Count charginy 
continued acis of abetment of extortion and bribery—Penal Cole—Act XLV. 
of 1860, ss. 109, 181 and 8&4—Evadence Act—Act I of 1872, s. 167: 


The appallant was tried at the Criminal Sessions of the High Court, and 
convicted, on an indictment the first count of which contravened the provi- 
sions of sections 233 and 234 of the Code of Criminal Procedure (whioh 
provide that every separate offence shall be charged and tried separately, 
except that three offences of the same kind may be tried together in one 
charge if committed within the period of one year) ; and did nob fall 
withm the provisions of section 235 (1) (which provides that if, in one 
series of acts so connected together as io form the same transaction, 
moreoffences than one are committed by the same person, he may be 
charged with, and tried at one trial for, every such offence). On a case 
certified under article 26 of the Letters Patent and heard by the Full 
Court, it was held by the majoity of the Convé that the union of the 
first count with the others made the whole indictment bad for misjoinder, 
‘but that it was open to them to strike out the first count, rojeoting the 
evidence with regard to it, and deal with the evidence as to the remaining 
counts of the indictment. This was done with the result that the con- 
viction was upheld on one count only, the sentence being reduced .—Held, 
ùy the Judicial Committee that the disregard of an exprese provision of 
law as to the mode of al was nota mie irregularity such as could be 
remrdiod by n 537 of tho Crimiuel Piocedmc Code. Such a phrase 
as “irregularity " is uot appropriate to the illegality of trying an accused 
person for more different offences at the same timo, and those offences 
bemg spread over a longer period than by law could have been joined 
together in one indictment. Smurthiwate v. Hunnay (11804) A.C., 404), 
referred to. In thematter of Abdur Rahman, (1900) LÈR , 27 Cale.,889), 
dissented from. Nor could such illegal procedure be amended by arrang- 
ing afterwards what might or might not have been properly submitted 
te the jury. To allow this would leave to tho Court the functions of the 
} 1éms end the aconsed would never have been really tried at all upon the 


$] harga afterwards arranged by tho Court. Tho trial having been conducted 
Inanher prohibited by law was held to be altogether illegal and the 
wast, set aside. Hd 
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y S, BO—Frivolous or verations 

given to a Magistrate” —In forma. 
used— Order aarding compensa- 


&ccusations—Case instituted on "information 
Hon to a Village Magistrato —Diselarge nf aco 
Hon Validity: 
z A Village Magistrate isuot a Magistrato within the moaning of section 
250 of the Code óf Criminal Procedue, and where a caso has been 
institnied in consequence of a complainb made toa Village Magistrate 
Whe sent a report to the police, who submitted a charge sheet, the porson 
Who complained to the Villago Magistrate cannot he ordered, wader 
section 250, to pay compensation fo the accused if tho latter are 
discharged, 


| King-Rinporor v. Thammana Rela, m cor 


duum $9. BleSummany dismissal 
Af appeal — Judgment : 


A Court, when dismissing an appeal summarily under section 421 of 
the Code of Criminal Procedure, is not bound to write a judgment in 
conformity with the provisions of rection 3 


King Bmpover v. Krishna: 


va 2 


8. 476—' Judicial Proceed- 
rate in his ewoeuitive capacity : 
Though an order passed after records have been called for, for any cf 
the purposes specified in section 485 of the Code of Criminal Procedure, 
way be a “ judicial proceeding " for the purposes of section 470 (as to which 
the Court gave noruling), where a District Magistrate called for such 
i records in his executive capacity to see whether an application for an 
j enquiry into the conduot of a police constable should be granted, and 


ing" — Records of case called for by Disiriet atagicir 


passed an order thoreon, saactioning his prosecution :— Hold, that there 
Was no judicial prococding within the meaning of section 476, and that 
the order must be set aside, 

Sangilia Pillai v. The District Magistrate of Trichanopoly 


EVIDENCE ACI—ACT I OF 1872, 8.82 (5)—Inswrance—Polacy of Lyfe Insurance 


| Warranty—Age of aseured—Mis-statement of age—Onus of proof: See 
Goxraict Act (1). E - 18 


-,55.83, 65, 90, 114— Copy of document—No ex 
dence that original could not be producéd—Secondar y evidence Presumptum : 
In o suit to recover possession of land, the defendant relied principally 
on n document which was filed in the Munsit’s Court in support of hiv 
title. According to the evidence this document had been pepared with 
reference to a document of an emlior dato. "This ca lier document was not 
1noduced, though it wes admittedly in existence, nor was it shown that it 
could not have been pioduecd. The Munsif dec ced in plaintiff's favou. 
On appeal, à copy of the earlier document was produced and filed :— Held, 
that although the exbibit was admissible as secondary evidence, it was only 
Secondary ovidence of the contents of a document. "There was ro evidence 
that tho document, of the contents of which the exhibit was evidence, was 
im fact execated in 1862 boiweon the porties mentioned, and inasmuch as, 
the exhibit was a copy and not tho origine], the presumption which, under 
seotion 90 of the Evidence Act, may bo mado where a document over thirty 
Years old is produced, ought not tobe made, Khetier Chunder Blockerjee v. 
Khetter Poul Sreeterutno, (I.L.R., 5 Calo., 886), referred to. 


Appathura Patter v. Gopale Panikkar ss e eee | 


e um 659 


E 


— ——, s 98—Document. collateral to a permanent 

lease of émnioveabla property " 

Ansgreement to pay Rs. 500a month to a lessor in consideration of 

reoolvingfrbm him w permanent lease of portions of his zamidari, which 
rreemont Was'come to before, bub reduced to writing ater, the execution 

cf tho ongoy vao held to be not affecto by section 92 of the Evidence Act, 

nor to requiro registration either under the Registration Aot, section 17, of „|$ 
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the Transfor of Property Act, section 107, where it was nob inconsistent 
With tho lease, its provisions formed no part of the holding under the lease, 
Tho paymont bargained for was no charge on the property, and it was not 
wee Pex reooverable as rent, but a mere personal obligation collateral to 
the lease. 


Subramanean Chethar v. Arunachalam Chettiar iwe se m mom 608 


——— , s. 90 Evidence to vary written instrument— 
Foccution of sale-deed—Subsayuent redrmpticn sant um footing. that the sale 
was in fact a mortgage — Boidence uf subsequent conduct to show collateral 
agreement—Inadimisnbility + 
On 28rd September 1876, defendant wrote to plaintiff inviting plaintiff 
to execute a sale-deed of certain laud in favour of defendant and pon 
that if plaintif did so, defendant would discharge plaintiff's debta out of 
the income to be derived from the land, and would, after the debts hud 
been discharged, or before, i£ so roquested, restore the land to plaintiff, 
upon payment by plaintiff of a sum of money that had been advanced to 
him by defendant This document was not vogistered. On 29th September 
1876, plaintiff executed a deed of sale of the land in defendant's favour, 
which was unconditional in ats terms, and which was duly registored. 
Plaintiff subsequently brought a redemption snit against defendant on the 
deed of 99th September, and he contended that though that deed was, in 
{ts terms, an absolute conveyance, he was entitled to adduce evidence of 
the subsequent conduct of himself and defendant, to show that the transac- 
tion was. in fact, not a sale but a mortgage -—Held, that the evidence was 
not admissible. Balkushen Das v. Leage, (LR, 27 T-A., 58, LLR., 22 All, 
149), followed. Khankar Abdur Ralinan v. Ab afr (LI.R4 28 Cale. 
956), and Mahomed Ali Hossein v. Nazar Ali, (T L-R., 28 Cale , 289), dissented 
from. Plaintiff further contended that the contact was not contained in 
the deed of sale alone, but must be gathered from both of the documents 
referred to above —Held, that the document of 23rd September being 
unregistered was inadmissible in evidence as it purported to croate or 
limit an interest in tho immoveable property conveyed under the deed of 
sale, Pranal Ammee v. I akshmi Annee, (L.R. 26 L.A., 101, LER., 22 Mad., 
508), followed. 


Achutaramaraju v. Sutbaraye ees -— shee 


4. 


— —— 98, 114, 188—Evidence of aecomplice—Cor- 
roboration. 

Certain persons were charged with the murder of N. The confessional 
statement of one of them and the evidence of an approver showed that the 
aocused first attacked N, at a spot described as D , that they then carried 
him from D to a spot described as E , and that from E they carried him to 
a spot Gescribed as F, where he was Killed. ‘Thee other witnesses deposed 
to the presence of the accused at D.—Hed, that the evidenco of the 
approver was sufficiently corroborated to justify a conviction. Rey. v. 

Wilkes, (7 C. & P , 272) and Queen v. Elala Lai, (B.L.R., Sup. Vol. (F.B 
459), referred to. | 
i 


. King-Emperor v. Mohiuddin Sahib ... "I eee eee E 


GS —————————, & 16%—Criminal Procedure Code—Act V 
of 1898, «« 233, 231, 235 (1)—Migowder of charqea—Trial by jury on mdict- 
‘ment in whch charges have been wrongly jovned— I[rreqularity ti crunimal. pro- 
ceedings—Count charying continued acts af. abetment of eatorhon. and bribery— 
Penal Code—Act XLV of 1860, 8°. 109, 161 and 884 : 

‘Tho appellant was tried at the Criminal Sessions of tho High Court, and 
convicted, on an indictment the first count of which contravened the 
Visions of sections 238 and 234 of the Code of Criminal Procodure 
ich provide that every separate offence shall be charged and tried 
Separately, except that three offences of the sarme kind may be tried 
together im one charge if committed within the period of one year), and 
didnt fall within the provisions of section 235 (1) (which provides that: ify 


HINDU LAW—Division of family property—Ayreoment thet share of one member 


E 
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dn one series of acts so connected togeth»r ns to form the same transaction, 
mote offences than one are committed hy the same person, he may be 
charged with, and tried at ono trial for, every such offence). On atase 
certified under article 26 ot the Letters Patent and heard by the Full 
Court, it was hold by the majority of tho Court that {he union of the first 
count with the others made the whole indictment bad for misjoinder, but É 
that it; was open to thom to strike out the first count, rejecting the evidence 
with rogard to it, and doal with the evidenco as to the remaining counts of 
the indictment. This was done with the result that the conviction was 
upheld on one count only, the sentence being reduced :—Held, by the 
Judicial Committee that the disregard of an express provision of law os to 
tho mode of irial was not a mere irregularity such as could be remedied by 
section 537 of the Criminal Proceduro Codo. Such a plrate as “ irregu- 
larity ” is not appropriate to the illegality of trying an accused person for 
more dierent offences at tho samo time, and those offences being spread 
over a longer period than by law could have been joined together in ono 
indictment, Smurthwaite v. Hannay, (1804) A.C., 494), referred to. In 
the matter of Abdur Rahman, (1900) LLR., 27 Calc., $89), dissented from. 
Nor could such illegal proceduro be amended by arranging afterwards 
what might or might not have been properly submitted to the jury. To 
allow Has wonld Teave to the Conrt tho funchons of the jury, and tho 
accused would never have been rally tried at all upon the charge after- 
wards arranged by the Üomrt. ‘The trial having been conducted m a mapner 
prohibited by law was held to bo altogether illegal and the conviction was 
sct aside, 


Subralimania Ay, ar v. Kéng-Evipe: or 


in income of village should be pard hom by managing member Subsequent claim. 
for partition : 

By an agreement ontored into by the members ofa family, of whom 
plaintif was one, the parties became completely dimied in interest in 
vespact of all their property, but so far as a certain village was concerned 

was agrecd that plaintiff should receive one-fourth of the net income 

(on account of his fourth share in the village) fiom the eldest member of 
fhe family, who was tomanago it. Plot now sted for partition by 
metes and bounds of his one-fourth shaie in this village :~ Held, that the 
agreemont was no bar tu the suit, 


Subbaraye Taker v. Rajaraa Taher sh) AL oi ec ERN 
— Enjranchisement of land im favour of widow as personal inam land, 
—Loase by widow—Sale of the brad by her vivet monerx—Velidity of leaae— 
Title of purchase 
Certain land had been oniranchised in favour of a Hindu widow as 
personal inam land. The widow executed a lease in respect of it in favour 
of tho defendants. ‘The reversioners of tho widow sold tho land to 
plaintiff, who, after the widow's death, sued to recover possession cf it i 
from ihe lessees, on the ground that their lease was not valid as agafuet 
the revorsioners nor as against plaintiff as their vendes Held, that the 
plaintiff had shown no title, 
Bubho Nadu v. Nagayya eae m Ro 


"o n OMA. 


—Importible stets — Adoption —Righia of natural father of adopted 
son as reversionary"heir to son's estate : 

‘The first defendant in this snit was the adoptive mother of N, who 
died. N was the lastholder of an impartible zamindari, and on his decease, 
first defendant onjoyed the estate. Plaintif now sued for a declaration 
that he was entitled to the estate as reversioner, in preference io senior 
brother of the first defendant, basing his claim principally on the prouad 
that he was the natural father of N :—Heid, that this relationship did tet 
entitle plaintiff to claim as reversionary heir. In determining ihe 
of propinguity to tho deoeesad adopted son in his adoptive family j 


pos 
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which the question of reversionary succession arose, a claimant should noi 
be regarded as next of kin because of his relationship as natural. fathe 
which, for purposes of inheritance, is immaterial. An adopted son is, fur 
mutual rights of succession, completely severed from his family. Srinivasa 
Ayyangar v. Kuppan Ayyangar (1 M.H.C.R., 180), followed, As to whether 
such natural relationship would he efficucions to intercept an escheat to 
the Orown.—Quare. 


Muthayya Rojagopala Thevar v. Minakshi Suudara Nuchia.. 


—  Mitakshara. doctrine of joint family propertu-- Limitation Act 
Act XV of 1877, sched. II, ait, 100—Partnersinp—Contrart Aet -tet IX oy 
1872, ss, 239, 


Y and his five sons constituted an undivided Hindu family. V and his 
three elder sons lived avart from the two younger sons and were in 
possession of some ancestral property. ‘The two sounger sons were plaintiff 
and first defendant respectively in this suit. Plaintiff sucd this brother for 
an account and for partition of certain property which he alleged to he the 
property of a joint family ting of the lirst defendant and himselt. 
The property had, as plaintiff alleged, been acquired from the funds 
of a business which had been carried on jointly by him and first defendant 
until 1894, and continued by the first delendant until the institation of the 
suit, It was alleged that although there had not heen an express agr 
ment of partnership, in the circumstances of the case an agreement 
under which plaintiff had become jointly interested in the business ought 
to be inferred :—Held, that plaintiff had not a joint interest in the 
contract business and was not entitled to claim a share in it, Held also, 
that even af such an interost had existed plaintiff's claim was barred by 
limitation. Mowng Tha Hnyin v. Mah Then Myab, (LR, 97 LA, 189; 
LL.R., 28 Cale., 58), distinguished. Per BrasHya\ AYYANGAR, J.— Lt was 
impossible to regard plaintiff and first defendant as forming in themselves 
an ondivided family owning joint family property ae a corporate body. 
Sham Narain v. Court of Wards, (20 W.R., (C.R.), 197), commented on. 
The origin and nature of the Mitakshara doctrine of joint family property 
discussed. Peddayya v. Ramalingam, (LL.R., 11 Mad., 406), referred to. 
Radha Churn Dass v. Kripa Sindhu Dass, (I.L.R., 5 Calc., 474), considered. 
Lampershad Tewarry v. Sheochurn Doss, (10 M.I.A., 490), distingushed. 


Sudarsanam Moistri v. Navasimhulu Maistri 


——— — Property inherited by widow from her husband—Acquisitions with 
the income thereof—No indication of intention by widom to maka the acquired 
property part of the husband's estate for the benefit of his heirs—Presumption 
that widow intended to retam control : 


A Hindu widow inherited certain property from her husband, end with 
the income thvreof acquired land on a usufrüctuary mortgage for 52 years. 
She assigned the unexpired portion of the term of the mortgage for 
consideration, and subsequently died. The reversionary heirs to her late 
husbend then suod her assignees for the property. Thore was no 
evidence that the widow had ever indicated any intention to mske the 
property part of hor husband's estate fur the benefit of his leirs 
Teld, that there was no presumption that the widow intended to part 
with her power of disposition for the benefit of her reversionary heirs. 
The acquirer of property presumably intends to retain dominion over it, 
and in the case of a Hindu widow the presumption is nono the less so when 
the fund with which the property is acquired is one which, though derived 
from her hnsband’s property, was at her absolnte disposal. Inasmuch as 
the widow's absolute power of disposition over the income derived from 
the widow's estate, is now fully recognized, she will be presumed, in the 
absence of an indication of her intention to the contrary, to retain the 
same control over the investment of sach income. Nor is that presumption 
affected by the fact that properties thus acquired by her are managed and 
enjoyed by her without any distinction, with properties inherited from 
het hnsband. Sheis the sole and scparate owner of the two sets of 
propercies, so long as she enjoys them. and is absolutely entitled to the 
income from both. The title of the assignees of the widow was upheld, 
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Proposed ayreement with all members of Hindu family—Aqvens 

"hot ld niert ed Baecutwon of document bu eldest brother upon understanding 

thee ald would join—Refusal by younger brothers ta ezecitte— Suit on document 
dem isged z 


ospeetively. 
his son, the 


13 bonofit ; 
his behalf and 
iè himself. The document separately 
rothers as parties; they were not described as 
being undivided and the eldest was described as only remesenting his 
sons Held, that the document constituted merly a proposed agreoment 
which had never been pesfocted ; the plaintiff having contracted and 
the eldest hrother having executed it, upon the understanding that the 
two younger brothers would join in its oxoention, and that neither the 
elder nor the younger defendant was liable. Held also, that if the 
parties intended that all the members of the family should execute 
fhe documont it could not take effect by reason that the person who 
had alone exeeuted it happened to be the managing member, and that 
the debi. was recited to have beon incurred for the benefit of the family, 


Sivesanı Chetti v. Serugan Chetti 5 


1, —~—————Sudras—Divivion qi property by brothers—Twwn sens born to one 
divined brother by concubine—Decease of both illegitimate sons, leaving son, 
Of their viom—Claim by divided brother against the grandsons for property af 
the deceased divided brother : 
Plaintiff and R wore divided brothers in afamily of Sudras. R kept 
a permanent concubine, by whom he had two illegitimate sons. Both of 
these sons predoocased I, leaving legitimate sons of thoir own thom 
surviving. R then died. Plaintiff now sued, claiming to be his heir, to 
recover his property, which was in the possession of R's grandsons :— 
Held. that plaintiff was not entitled to recover. Whether an illegitimate 
son of an illegitimate son could, on the principle of jus representation is, 
xopresenb the illegitimate son if, before the inheritance opened, the latter 
predeceased his father. Quare. 


Ramalinga Muppan v. Pavadai Goundan ... . a 


— Sudras—Illeg timate son—Claim to partition of property of father’s 
brother's sons—Maintainability : 

An illegitimate son claimed to be entitled to a share in the property 
of his father’s brother's sons:—Held, that he was not so entitled; and 
that the principle laid down in Raja Jogendra Bhupat. Hurri Chundun 
Mahapatra v. Nityanund Mansingh, (L-R, 17 L.A., 198; LLR., 18 Cale, 
151) —whore it was held that an illegitimate son is a co-paroener of his 
father’s Jegitimate son—should not be extended io the case of other 
collateral heirs, having iegard to the rulings in Krishnayuan v. Muttusami, 
(LL.B, 7 Mad., 407), Ranoji v. Kandyji, (LLR. 8 Mad. 997), and Parvathi 
v. Thirumalai, (I.L.R. 10 Mad., 834). Shome Shankar Rajendra Varare 
T. Rojssar Swami Jangam, (L.U.R., 21 AL, 99), approved, 


Faruppa Gowndan y. Kumarasami Gourdon m ě n 
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Purchase from member of an undivided family— Undivided share 
of vendor in land forming part of the joint estate—Death of venor—Subseyuent 
surt by purchaser against survivors for partition of. entire estate, for scoi ry 
of the portion purchased—Mointainability : 

. Plaintif purchased 2 acres and 90 cents of lund from V, being V'a 
undivided moicty m two plots of land measuring + acres aud 52 conts, 
which formed part of the joint property of an undivided Hindu family 
consisting of V and his two nephews (brothor's sons). V subsequently 
died, leaving his two nephews him surviving. After V's decease, plaintiff 
instituted tho present suit against the nephews, in which he olahned 
partition of the whole of the family property and sought thereby to 
recover out of the half share wlich might full to his vendor, V (now 
deceased) the specific 2 acres and 26 cents which he bought from V or 
land of similar size and quality —Ileld, that the suit was maintainable, 
Por Bassa AYYANGAE, J.—Plaintiff was entitled to recover a moiety 
of tho plots of lund in question if such moiety could have heen equitably 
allotted to the plamhff's vendor's sharein case a partition of all the family 
property, between him and lus nephews, had been effected immedintely 
before the sale to tho plaintiff. Observations by Bhashyam Aj) ang 
on the character and incidents of an alienation, made by an undi 
member of a Hindu family, of bis share and interest theren. Rungasams 
v. Krshnayyan, (1.L.R., 14 Mad., 408), considered. ý 


Aiyyagari Venkatarumayya v. Ainyagart Ramayya  .. se eee 


10. 


Inheritance— Mitalkshara Law--Interest taken by daughters! sons 
in self-acquired property of grandfather—Surviorship--Revocation of Hindu 
voill— Appeal to Privy Council—Printing of unnecessary matter «n Record : 
Actual destruction or a formal evocation in writing is not essential to 
constitute revocation of a Hindu will which does not depend on any 
English Ordinance or Code. Under the Mitakshara Law a daughter 
succeeding to the self-acquired property of her father takes a limted 
and restricted estate oaly, and such property does not become her 
stridhan. Chotey Lal v. Chunnoo Lal, ((1875)ILR., 4 Calc, 714; LR, 
6 LA., 15), and Aattu Vaduganadha levar v. Dorasinga Terar, ((1881) 
LL.R,8 Mad.,250; L R,81.4.,99), followed. On the death of the daughter 
hersons therefore succeeded to the property as heirs of their grandiather, 
and, there having been no partition between them, they took it as ancestral 
property which had devolved upon them as members of a united family 
‘under the ordinary law of inheritance, viz., jointly with right of survivor- 
ship. It is the right to partition which determines the right to take 
by survivorship, and where there hus been no pai tition the survivor takes. 
According to the Mitakshara Law the doctrine of survivorship is not 
limited io unobstructed succession and to ihe succession to the joint 
property of re-united co-parcenors. Jasoda Koer v. Sheo Pershad Singh 
(1889) LL R, 17 Calc., 33 ; and Samunadha Pilas v. Thangathanm, ((1895) 
LL.R,19 Mad., 70), overruled. The Judicial Committee expressed their 
strong disapproval of the unnecessary expense incurred in this case owing to 
the printing in the record of a large quantity of matter which was useless 
for the purpose of thé appeal, characterizing such extravagance as an 
abuse of the rights of suitors whether appellants or respondents, and 
suggesting the propriety of the High Court i India exercising its jurisdio- 
tion over those who conduct litigation and prepare nppesls from its 
decisions, and taking such steps as might Fe practicable to compel those 
who were to blameto pay the costs unnecessarily incurred, 


Venkayyamma Garu v. Venhataramanayyamma Bahadur Garu 


INDIAN COUNCILS ACT (1801), 24 & 25 VIOT., CAP. 67, s. [49.—City of Madras 
"Municipal Act (Madras)—ActI of 1884, s. 841—Liadility of Government 
{under teaing Acts when not expressly mentionod— Prerogatives of the Orown : 


woperinténdent of the Government Gun Carriage Factory in Madras 
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Ee timber belonging to Government into Madras without’ 


beñse and paying the license fees prescribed by, section SAL 
Madras Municipal Act, was proseowiéd t¢ ' "à 


GENEBAL INDEX. 


the Municipal Commissioners :—FHald, on revision, that timber brought 
into Madras by or on behalf of Government is liable to the duty mposed 
by section 341 «t tho City of Madras Municipal Actalthough Goren net 
is not named in the section. According to tho uniform conrso of Inde 
Legislation, Statutes imposing duties or taxes bind Govormmont waren 
the very nature of the duty or tax is such as to bo inapplicable to 
Pergmment, Per cuium:—Under tho Indian Councils Aot, 1861, & 
Provincial Council has, subject to the same restrictions as thoss imposed 
by fhe Act on the Govomnor-Gonoral’s Council, power to ansa sec 
prerogative of the Crown by Legislation, 


Beli v. The Municipal Commissioners for the City of Madres 


INDIAN RAILWAY ACT=ACT IX OF 1890, ss. 7, 10, 11—Compensation jor 


damage caused by raluay toork»—Suat to enforce construction’ of a chen 
fo un wyateland—Maintainabidity : 


Frain! alleged that the exeention of certain works by  Rarlway 
Company, under section 7 of the Indian Railway Act had inveriored with 
has right to the flow uf water to his land. Tle did not suggest thar the 
Company had exceed. the powers conferred on them by that section, 
but claimed that they had fulod to discharge iho obligation, imposed by 
Section 11 (b) et tho Act, to make the necessary accommodation works, 
and sought a decision of the Court that such works should bo executed - 
Teld, that Le had no right of action, The etfoct of section 11 of the Indian 
Rulway Act is that the opmion of the executive, with reference to the 
suficency of accommodation works, is final 


Scetamraju Kondal Row v. The Colicetor of Godís ars in 
INSOLVENT DEBTORS’ ACT=11 & 12 VIOT, CAP, 21, & 23:450» Lessons 
Patent and Civiu Psoczpenz Cons (4). 


INSURANCE Policy of Life Insurance—Warranty—Age of ass 'ed.— Misstatemont 
of age— Onus of proof—Contract Act — Act TX o: f 1872, s. G5—Return of premium 


uid, on policy subsequenily held void :-—See Contran Acr (1). 


LAND IMPROVEMENT LOANS ACT--AOT XIX 1683, s, 7, cl 1 (a)—Revenua 
Recovery dot Act II of 1864 (Madras), s, 12— Advance to owner of boo pieces 
ofland—Stourity taken on one alone—Sale of the other pieco in respect of ad. 
vancs — Validity : 

N held two piecos of land on patta and obtainod a Joan from Govern- 
ment, under Aot XIX of 1883, for tho improvement of ono of them, 
namely, No. 318. Tke other piece, namely, No. 105-B. was not mado 
collateral security for thelosn, Default having been made in repayment 
of the loan, pioco No, 315 was, in 1894, attacked and put up for sale and (as 
there wore no bidders) bought in by Government. In 1895, N sold the 
other piece of land, No. 105-8, to plaintiff, bat tho paita was not trans, 
ferred. In 1896, No. 105-B was attached by Government in respect of 
Ns unpaid loan. Plaintif objectod to its sale, claiming title to it'as 
parebaser, and in 1807, both N and plaintiff upplied for a transfer of 
the patta to plaintiff. Tho transfer was not made as the loan to N had 
not been repaid. The land was ultimately sold by Government to first 
defendant, whereupon plaintiff’ brought this suit for a cancellation of 
that sale 1 Held, that plaintif was Gaited'to he relief claimed, 


Chinnasams Mudali v. Tirumalai Pillai and the Secretary of State for India ... 


LETTERS PATENT, Art, 1am Judgment ”—Appeal 


An order passed by a Judge sitting on the Original Sideof the High Const 
dismissing & claim preferred under sections 278 and 282 of the Code of 
Givil Procedure by tho mortgagoes of immoveable property which has 
heen attached in oxeoution of a decres, is subject to appeal. Article 15 of 
the Letters Patent is not restricted by sections 588 and 501 of the Code 
of Civil Procedure. 


Sdbhapathi Chetti v. Narayonasami Ohetti eg Ra 
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*t Judyment”—Appeal—Ineulvent Debtors’? Act 
LL & 12 Vich, cap. 21, s 23—Répuled ownes ship—Charye on deble—Cirat 
Procedure Code—Act XIV of 1882, s. 372—Derolution of interest of judyment- 
debtor upon Oficial Assignee - 


An order dismissing an application by a judgmont-creditor of an insol- 
vent for a sum of moncy in the hands of the Official Assignee to he pid 
by the Official Assignee to the judgment-creditor, ia a “ judgment” within 
the meaning of article 15 of the Letters Patent, and an appeal lies 
therefrom. In March 1897, B covenanted to repay by instalments a sum 
of money owing by him to plaintiff, and mortgaged his stock-in-trade and 
all ontstandings and moneys then due and owing and thereafter to 
become duc and payablo to him. B romained in possession. In July 
1899, plaintiff sacd B on.the mortgage-deed. In August 1899, upon an 
ex-parte application by tho plaintiff, an order by way of injunction was 
mae in the suit restraining the mortgagor trom disp. of the stock-i 
trado and ontstandings and debts payable to him. This injunction was 
subsequently dissolved, In the same month plaintiff gave notice toa 
person indebted to B that plaintiff claimed the amount of the debt under 
his mortgage. In Septembor 1899, B was adjudged an insolvent and the 
usual vesting order was made. In October 1999, plaintiff obtained a 
decree in his svit, by which it was ordered that B should pay the principal 
and interest duo under the mortgage-deed and that in default of payment 
the mortgaged premises should be sold. In February 1900, the person 
indebted to B paid the amonnt of his debt to thé Oficial Assignee. In 
September 1900, an order was made in plaintiff's suit against the insol- 
vent directing that the decree should be executed by the attachment of 
the money in the hands of the Official Assignee. In December 1900, 
plaintiff applied by summons in his suit against the insolvent for an order 
that tho Official Assignee should pay over that moncy :—Held, that plaintiff 
was not entitled to the order, The decree, as a mortgage dec ec directing 
the sale of the chattels, including the debt in question, was void and 
inoperative as against the Official Assignee inasmuch as tho whole right, 
title and interest of tho defendant devolved by operation of law upon the 
Official Assignee during the perdency of the suit and before the decree 
had been passed. Nor was the position of the Official Assignec affected 
by the doctrine of Lis pendene. The party seeking to bind him by the result 
of tho suit (pending which the interest in its subject-matter had devolved 
upon the Official Assignee by operation of law) should have applicà under 
section 372 of the Codo of Civil Procedure to have him joined as a party 
to tho sut, Miller v. Budh Singh Dudhuria, (LLB, 18 Calc., 43), 
referred to. Where a debtor has assigned a debt, notice by the assignee 
to the person owing the dobt will take it out of the order or disposition 
of the debtor. Per Sin AnxoLD Wurrs, O.J.—A chose in action, if it is 
a debt due to the insolvent in his trade or business, comcs within"the 
words “goods and chattels” as contained in section 23 of the Indian 
Tnsolvent Debtors’ Act. PerBu\snyaw AvviwcAm, J.—The instrument 
only created a charge or hypothecation in plaintift’s favour, but a charge- 
holder is as much the substantial owner of and has as substantial an 
interest in the goods and chattels as a mortgageo thereof, and if either 
allows the mortgagor vr tho person creating the charge to 1emain in posses- 
sion, under circumstances which will lead to his being the reputed owner 
and to his being enabled to command credit thereby, ho will be estopped 
from asserting his substantial interest or ownership in the property as 
against, tho Official Assignoe. A debt is taken out of tho order and 
disposition of an insolvent if a suit be bronght to enforce a charge upon 
the debt prior to his adjudication. 


Puninthavelu Mudatiar v. Bhashyom Ayyangar e su. 2s 408 


A 


—— —" Judgment "— Order dismissin etition pray 
Court to recerve security for cosls—Appeal : fa Emer, 
An order dismissing a petition praying tho Court to yeceive a sum of 

monoy as security for the costs of an appeal is a judgment within the 

moaning of article 15 ofthe Letters Patent and an appeal lies therefrom. 


Vidhyagurana Thirthaswams Vidyanidhi Thirthaswams " s 654 


LIMITATION—Continuing nna 


LIMITATION ACT—ACT XV OF 187; 
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caine ut io Judgment "—Revision. petition against decree in 
Bert cause si—Dijeronce of opinion—áppeal -Qreit. Prostdecs [e 
XU of 1882, s 075~Contract Azi— Act. 1X of 1872, 

money lied and received to plaintif’, 


- T2—Rigll to recover 
s use unaffected by section 72+ 

The plaintiff in a small cause suit having 

Qefendant filed a civil revision petition in the High Court. At the 
hoaring by a Bench, one learned Judge expressed tho « pinion that the case 
phould be remanded for disposal according to law after fethes evidence 
had heen taken, whilst tho other bold that the caso was not os with which 
the High Court should interfere, The defendant thon prefeered ae appeal 
under avticlo 16 of the Letters Patent, when a preliminary objection was 
taken to the hearing of the appeal, on the ground thet thor had been 
go Judgment within the meaning of the article :— Held, that the adjudica- 
tion by the Banch was a judgment within the meaning of article 15 of 
the Leiters Patent. Fald also, that the caso was governed by section 575 
of the Code of Civil Procedme, and not hy article 36 of the Letters Patent. 
Defendant had sought to exorcise, as against plaintiff, the special powers 
conferred upon landholders by section 38 of the Rent Recos, y Act. In 
fact, the relations between defendant and plaintif wer mob inh ay 
qneitied defendant to exercise those power. Plaintiff, in order to oves 
fhe injury which he would have sustained if bis interest in the land dna 
deen sold, paid the amount demanded by the defendant, and now sont 
to recover from. the defendant the sum so paid, Tield, that plaint 
ported to recover the moucy paid by him as money hal and iwcoived 
y defendant to the use of the plaintiff. Section 72 of the Contract Ace 
in no way affects tho principle of lav thas where a defendant has receives, 
money which in justice and equity belongs to a plaintiff, under iroum. 
stances which render a receipt of it a receipt by the defendant to the vec 
ofthe plaintiff, the plaintif is ontitled to iacover. Jugdeo Narain Singh 
veReja Singh, (1.L.R., 18 Calc., 656), approved 


Narayanarami Redái v. Osuru Reddi 


obtained a decree, the 


Opening of burial and during ground— 
© Conwement and ülüns plece"—Smoke from burning ground—Actionable 
yareanee— Publie dndy—Protection :—See City ov Mangas MUNICIPAL ACT 
(Mame) 


‘7,8. —"iSuficient cause ” for not presenting 
appeal anthin prescribed prriod—Interference ruth everciss of discretion by 
Appellate Court ¢ 


Plaintif, who liad in 1893 Loon dismissed by the fst defendant fiom 
his office of karam, endeavoured to establish his right to the office, in 
1994, in tho Cou of the Doputy Collector, who, in April of thaí year, 
dismissed the application and referred plaintif io a Civil Court. On 
appeal, the Collecter affirmed that decision. In Febiuary 1896, plaintiff 
filed the prosent snit in the Court of the District Mansi, who, on 20th 
January 1898, dismissed ii, on the ground that bis jurisdiction was ousted 
by tho Madras Propriciay Estates Village Servico Act, 1894. He con- 
sidored that the Collector's Court was the propor tribunal. Plaintiff applied 
for copies of the Munsif’s judgment aud deerco on tho same day, and 
reevived those copies on 18th Webramy 1898. On 5th Maroh 1808 he 
moved the Deputy Collector, who, on 18th Juno, rejocted his potition. 
A copy of tho latter order was dolirored to plaintiff on 14th July 1808, 
und ho preferred on appeal to the Collector on 25th July 1898. whioh 
was dismissed on 25th November 1808. A copy of that order was deli- 
vered to plaintiff ou 7th December 1898, and the records were returned 
to him on 28h December 1898. On dth January 1899, plaintiff pro- 
ferred an appeal to the Subordinate Court against the Munsif’s order of 
20th January 1805. Tho Subordinate Judge admitted the appeal as 
ho considered tliat the proceedings which plaintiff had taken before the 
Deputy Collector and Collector had been loné fde and that his failure 
to appeal against tho Munwif' order within ihe time allowed by law 
was in consequence of his having pursued the remedy which E 


iilis: 
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been pointed out by the Munsif as the proper one. On its being con- 
tended, on second appeal, that the Subordinate Judge ought not to 
have admitted the appeal to him under section 5 of the Limitation Act - 
Held, (BENson, J., dissenting), that the appeal ought not to have been 
admitted. Held, per curun, that a mere difference in view on the part of 
the High Court, as to the mode in which thediscretion conferred by 
section 5 of the Limitation Act ought to have been exercised by tho lower 
Appellate Comt in admitting an appeal, is m itself no ground of inter- 
ference by the High Court. Per Sir ABNoLD Wiure, UJ., (Moore, J., 
concurring) ;—The tost is,—Has tho discretion been exorcised after 
appreciation’ and consideration of all the facts which aro material for 
the purpose of enabling the Judge to exercise a judicial discretion and after 
the application of the right principle to thosefacts? If a discretion 
is exercised under these conditions and a certain conclusion is arrivod at, 
that conclusion is an oxeicise of discretion judicielly sound though an 
appellate tribunal might be disposed to draw a differont inference from 
the facts. The Subordinate Judge had not considered all the facts which 
were material for the exercise of judicial discretion, and if he did consider 
thom he had applicd a wrong pimerple. Tho material question was 
whether the appellant had been diligent dwing the period of delay,— not 


before the Collector were Lom? Ade. Per Bunsox, J.—There is a wide 
distinction betwoen the law of limitation m respect of suits and in respect 
of appeals. The“ sufficiont cause,” (referred to in section 5 of the Limi- 
tation Act), apparently means not only those cicumstances which are 
expressly recognized as extending time, but also such encumstances as 
are not expressly recognized, but which may appear to the Court to be 
reasonable. 


Kichilappa Naickar v. Ramanwam Pillar we oo on E 


LIMITATION ACT—ACT XV OF 1877, ss, 7, 8, sched, II, art. 106—-Suit hy 
"" Joint claimants, one beng a minor—Bar of limitation sared as against all - 


In 1885, five persons commenced to carry on business in partnership. In 
1890, P (one of them) died. No accounts were taken, nor wore the hoirs of 
Pintroduced as pu tners into he partnership. ‘The four surviving partners 
continued to carry on thy business. In 1891, O (ono of them) died, No 
accounts wero taken, nor wero the heirs of C introduced us partners into the 
partnership. Tho three surviving partners continued to camy on the busie 
ness. In 1898, the legal reprosentatives of O institoted this mnit against 
the surviving pattuersand the representatives of the di ceased partners for 
an acount and for a share of tho profits of the pu tuership which was formed 
in 1890, on the denth of P, and dissulved in 1891, on tho death of C. The 
third plaintift was a minor atthe date of O's death, and was still in her 
minority at the date of suit. On its being contended that the suit was barred 
by limitation ——Held, that the starting point for computing the period of 
limitation was the date of C's death. The present suit could not be regarded 
(within the meaning of article 106 of schedule 1I to the Limitatiin Act) as 
a suit in part for an account anda share of the profits of the original 
partnership. When a partnership is determined by death and the surviving 
partners continue to carry on the business. the Limitation Act is no bar to 
taking the accounts of the new partnership by- going into the accounts 
of the old partnership which have been carried on into the new partner- 
ship without interruption or settlement. Held also, that thongh the new 
partnership was dissolved by the death of Cin 1891 and the suit would be 
barred, primé facie, by article 106 of schedule II to the Limitation Act, 
the bar was saved by sections 7 and 8 of that Act, inasmuch as the third 
Balai was and still continaed a minor. Tho effect of section 8 was to 
f the ber in tho case of all the plaintiff, as they were joint claimants 
Fhe third plaintiff and none of them could give or could at any time 
Een the partners of C a discharge from liability to O's representa- 

he concurrence of the third plaintiff. The combined 


sections 7 and 8 of the Limitation Act considered. ' Barber 


a Goundan, (L.R, 20 Mad. 461), discus 
held inapplicable to a cage of coheirói 
^ "i 


sed. 


» whether he had heen misled by the Munsif, or whefhor bis proceedings ` 
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Rajogopala, (LLR., 13 Mad., 236), and Kandhiyu Lal v. Chandar, (LLR.,7 
All, 818), approved as to the construction of section 7 of the Limitation 
Ot. 


Ahinsa Bibi v. Abdul Kader Saheb 


s — ——  ———. , Sched. IL, arts, 62, OfeeAssignment 
af mortgage over rmmoreable property by umenstered decument—Recerp! Uy 
umor of morigageramount in jraud of ossignee-—Suit by assignee cgainst 
casignor within three yeare of receipt of mortgage money : 


By an agreement in writing, but not registered, bearing date 21st August 
1895, defondant aseigued a mortgage over contain lands to plaintiff for a 
consideration which was duly paid. In 1896, the mortgagor brought a suit 
against plaintiff and defendant to redeom the mortgage and io recover 
possession of tho property, ard a decree was passed on 15th October 
of tha, year, m which the Court refasedio ieecgmse plaintiff's title 
because of the no:-registiation cf the assignment. Defendant there- 
upon received the mortgage amount aemorteagce from the mortgagor. 
Within three years of tho sail receipt by defendant of the mortgage 
amount, plaint biought this suit to 1ccover from defendant the sum 
poid as consideration tor the transfer of the mortgage in 1895. Upon 
the defence of Lnutation being raised —Held, that the suit was not 
barred. Defendant by receiving the mortgage amount fiom themortgagor, 
in frand of plaintif’s right, received it ior plaintiff's usc, The suit 
was theietmo governed bv article 6% of schedule II to the Limatations 
Act and was not barred masmuch ns i& had been inshtuted within 
three years of the receipt of the monty by defendant. Moreover, as 
Possession of the mortgaged land had been givon, under the document of 
1895, to plaintiff and held by him until its redemption by the mortgagor, 
there was consideration at the time when the assignment was made, and that 
consideration afterwards failed. Inasmuch as the suit bad been brought 
within thee years of the date of the failure cf consideration, article 97 
would apply and tho suit would not be barred. 


Snramulu v. Chinna Venkatasume Bi + S PU Ac Gu 


8, ———— — — —. sched. II, art. 106-— Hindu Lan —Miakshara 
doctrine of jomt jamily yi eperty—Fariner ship—Contract Act—Act IX of 1872, 
5, 289, 263: 

V and his five sons constituted an undivided Hindu family. V and his 
thice elder sons lived apart from the two younger sons and were in 
possession of some ancestral property. The two younger sous were plaintiff 
and first defendant respectively in this suit. Plaintif sued this brother 
for an account and for partition of certain property which he alleged 
to be the property of a joint family consisting of the first defendant and 
himself. "Tho property had, as plaintiff alleged, been acquired trom the 
funds of a business which had been carried on jointly by bim and first 
defendent until 1804, and continued by tho frst defendant until the 
institution of the suit. It was alleged that, although there had not beon an 
express agreement of paitnership, in the cizoumstances of the case an 
agreement under which plainti had become jointly interested in the 
business ought to be inforred — Held, that plaintiff had nob a joint interest. 
in tho contract business and was not entitled to claim a share init, Held 
also, that even if such an interest had existed plaintiff's claim was barred 
by limitation. Moung The Hmyw v. Mak Them Myah, (L.R., 27 LA. 189; 
LL.B., 28 Celo, 58), distinguished. Per Buasmraw AYYANGAm,J.—l5 was 
impossible to regard plaintiff and first defendant as forming in themselves 
an undivided family owning joint family property os a corporate body. 
Sham Narain v. Court of Wards, (20 W.R., (C.R.), 197), commented on. 
"The origin and nature of the Mitakshara doctrine of joint family property 
discussed. Peddoyya v. Ramalingam, (LR. 11 Med., 406), referred to. 
Radka Churn Das; v. Kripa Sindhu Dass, (LLR., 5 Calc., 474), considered. 
Rampershad Tex arry v. Sheochurn Doss, (10 M.I.A., 490), distinguished, 


Budarsan am Maistri v, Narasimhulw Meistri — 
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LIMITATION ACT=ACT XV OF 1877, sched. II, art. 116—_Briach nj chat 
tm writing segatered—Lease of 1illaqes— Failure bu lessee fo prt loss an 
possession—Epecutory contract to deliver sneh possession as the natis ot the 
property adinits—Mere eveciition of lease of villages net a delecern of past os 


By a registered document, dated 11th November 1893, defendant leu d 
cer^ain villages to plaintiff fora torm of seven years and eight months. On 
5th December 1803, plaintif applied to be put info possession of the 
villages, but nevor obtained possession. Ou 11th November 1894, plaintifr 
brought this suit for possession and in the alternative for the damages 
which ho had sustained by the failure on the part of dMendant to put him 
into possession, On the plea of limitation being set up :-— Held, that the 
claim for damages was not barred, it heing governed by article 116 ot 
schedule II to the Limitation Act. Both in the case of a sale and of a lease, 
the registered instrament by which such sale or lease is effected not only 
operates as a giant, but, in the absence of a contract to the contra v, is also 
construed and operates as an cxecutory contiact to deliver to the vendee 
or lessee such possession of the property as its nature permits; and the 
breach of such an obligation is a beach of a contiact in writing registered 
within the meaning of the article refered to. It was also contended hy 
the defendant that, inasmuch as the ryots were in actual occupation of the 
villages which formed the subject matter of the lease, the defendent had, 
in fact, by the mere execution and delivery of tbe lease, given plaintiff 
such possession as the subject matter of the lease permitted and that 
plaintiff could have collected the rents without any further act on the 
part of the defendant. Held, that possession hud not been given. 


The Zemwdar of Vazianagram v. Behara Suryanarayana Patrulu. .. — ... 587 


2 


ee -—, sched. II, art. 116—" Contract in writing 
registered" signed by one party thereto—Plaint—Suficient disclosure of cavse 
of action : 


During the course of curtain litigation iu which B was swng A on a ' 
promissory note a compromise was a11ived at under which A undei took to 
execute a mortgage in favour of B and, in consideration thereof, B unde: 
took to withdraw an appeal which was pending at the time. The mortga 
was executed, and the undertaking to withdraw the appeal was embodi 
in the mortgage decd, which was registered, but signed only by A.B, in 
breach of his undertaking, permitted the appeal to proceed, and obtained 
| a decice on 20th November 1891, which he subsequently executed against A, 
i recoveung the value of the promissory note upon which he had originallv 
1 sued. He also 1etained the mortgage which had been exccuted m the 
i compromise, A now sued to recover fiom B the amount which B had 
1 collected under the decree, stating the cause of action as having arisen 
on the date of thai collection, namely, 29th October 1893, when it war 
contended that the snit was not maintainable inasmuch as the decreo had 
not been set aside, and that even if troated as a suit for damages for Ineach 
of the undertaking to withdraw the appeal, 1t was barred, as the date of the 
breach was the date of the decice, (viz. 20th November 1891), which 
had beon wrongly obtained, and this suit had not been brough! within 
three years from that date, the plant having been filed on 14th Sep- 
tember 1890 —Held, that inasmuch as all necessary allegations wee 
made in the plaint, the contract and 1ts breach being alleged, and ax the 
defendant understood what the claim against him was, the plaint suf- 
ciently disclosed a cause of action for damages for tho breach of contract. 
Meld also, that the undcriaking in (ho mortgage was “an agreement in 
writing registed ” within the meaning of article 116 of the Limitation Act 
and that consequently tho claim was not bmred. The fact that the 
instrument was not signed by B did not take the case out of the operation 
of that article, 


Kotuppo v. Valtur Zemmdar 


3, —— — schod. II, art. 116e/ticcrpt for money, ron- 


taining t ms of sale, signed by vendor and not by purchaser—* Contract im 
writing registered” + 


50 


,, The mere recital, in a sale-dcod, that thè consideration has been paid 
is nop @ “contract in writing” to pay the considerdtion within the 


GENERAL INDEX. i d 


PAGE 

meaning of article 116 of tho second schedule to the Limitation Act ; and 

where a sale-deed contains tho contract of salo which has preceded the 

actual sale, article 116 may apply even though the sale-deod contains an 

acknowledgment that the consideration has been paid, when in fact it has 

not been paid. Aruthala v. Dayvinma, (I.L.R., 24 Mad., 233), followed. 

Semille, that a document executed and given by a vendor of property to his 
We purchaser, and registered, acknowledging payment of a sum of money on E 

account of tho purchase price, and providing that the balance should be 

paid within acertain date, is a “ contract in writing registered,” within the 

meaning of article 116 of the second schedule of the Limitation Act, though 

it be not signed by the purchaser. Kotappa v. Vallur Zemander, (LL R., 

25 Mad., 50), and Ambalavuna Pond am v. Vagwan, (LL.R., 19 Mad, 52), 

approved. 

Reslarhala Naikai v. Varada Chamar Wee sky XC ie ad, ME 

—— — — sehed. IT, art, 120 —Ahenation t wid 
Subse quent smt to set it aside Withdiawal of stat trathout permission to b 
ajresk suit—Conjrmation of original alienation- 
a) the daughters: 


4 


ving 
resh canse of action to sons 


V, who was possessed of lands, died in 1868, leaving a widow and threo 
daughters him surviving. In 1874, the widow alienated the lend. In 1892, 
the danghtors sued to have that alienation sot aside, but withdrew the suit 
on the ground that the alienation was valid, without obtaining leave to sue 
again. In 1895, the daughters’ sons instituted the present suit for a decla- 
ration that neither the original alicnation nor its confirmation by the 
withdrawal petition in the suit should be effective as against them. On 
the plea of limitation being 1aised :— Feld, that tho withdrawal of the suit 
of 1802 on the ground that: the alienation was valid, without permission to 
bring a fresh suit, was a confirmation of the alienation of 1874, and gave a 
fresh cause of action, and that the suit was not barred, 


Akkeri Sreeramulu v. Mullopudi Ramayya no a. . 7 


5 


— — —  ——, sched, 11, art, 128 Lega. v» satisfaction 
of indebtedness—Claim for legacy with ancillary claim jo administiation of 
estate : 


y his will dated 27th April 1887, a tostator provided as follova:—« My 
{ older brother Ry. V. K. Gs solf-aoquisition to the extent of about 

Rs. 10,000 is kept with me. So, that money should be given folie" Tho 
testator died on 14th September 1888. In Jannary 1897, plaintiff reccived 


Rs. 6,000 on account and on Ath May 1890 he filed this suit against the son 
and executors of tho decoased claiming that an account might be taken of 
the testator’s property; and that it might bo administered by the Court, 
and that the balanco of principal and interest might be paid to plaintiff. 
Ii was contended in defence that the Rs. 10,000 was not a legacy, but either 
a loan by plaintiff to the deceased or a deposit pavablo on demand, ani 
thot in vither case it was barred by limitation —Heid, that the bequest was 
a legacy in satisfaction of the indebtedness of the testator to plaintiff. Held 
alo, that although plaintiff preyed for an administration of the estate that 
Payer was only qucillary to his claim for the legacy; that article 123 of 
schedule II of the Limitation Act was applicable and that the suit was not 
Darod. Lt was also contended that plaintiff was estopped fiom claiming a 
legacy under the will ashe had disputed tho validity of the latter, and had 
elected to take the Rs, 10,000 es a debt due to himself and not as a legacy. 
Itappeacd that plaintiffs brother had gued for a share in the testator's 
estate as family property and that plaintiff had supported him and had also 
claimed a share. Held, that there was no ostoppel aud plaintiff's right to 
the legacy was not affected by ttat claim. 


Rajamannar v. Penkaiaks ishaoyya Que Si AD mah case eee: 


—À — —— , sehed, TI, art, 194. Dua pplieel! rin to case 


6, —— —— 
of irslintn y sale: 
Where, in execution cf a money-decree, immoveoble properly of a 
judgment-debtor, in which bisreal interest is only that of a mortgages, 
18 attached and brought to sale, the auction-purchaser is not a purchaser 
^ 


xxxli c GENERAL INDEX, 


FI 


from the mortgagee within the meaning of article 131 of schedule 1I of 
tho Limitation’ Act, oven though the property was sold as the prope 
of tho judgment-debtor without any limitation of his interest there 
‘Article 134 only applies to casos in which the mortgagee disposes of the 
property voluntarily, Muthu v. Kambalinga, (LL-R., 12 Mad., 316), aver- 
Tuled. Per SmgeHAmp and Daviea, JJ.—Where a purchase is mado at n 
sale by the Court im exceution of a decree, it is complete, for purposes 
of limitation, at the date of tho purchase, and not at tho date of its 
confirmation by the Conrt. 


Ahmed, Kutti v, Ramun Nambudri 


7. 


— — — —, sched. JI, art. 188—Clarm for more tham 
twelve years by tenants from year to year of permanent occupancy rights, to 
Inowledge of landlord—Determamation of lease : 


A porson who has lawfally come into possession of land as tonant from 
year to year or for a term of years, or as mortgagee, cannot, by setting 
up, during the continuance of such ielation, any title adverse to that of 
the landlord, or mortgagor, as the case may be, inconsistent with the real 
logal relation botween them—and that however notoriously and to the 
knowledge of the other party—acqune, by the operation of the law of 
limitation, title as owner, or any other title inconsistent with that under 
which he was lot into possession. In tho case of a mortgage, the title of 
the mortgagor will be extinguished only at the expiration of the period 
prescribed for tho redemption of the mortgage, and in the case of a leasé, 
the landlord's title can be extinguished only at tho expiration of tho period 
prescribed by article 138 of the Limitation Act, and under that article 
Such period will commence to run only when the tenancy is determined. 

Beshamma Shettate v. Clnckaya Hegade 
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— —, sched. II, art, 189—Malabar Law—Kurkanom 
lease for indefinite period —Owstomary law as to duration of lease : 


By the customary law of Malabar, a tenant under a kanom or kuikanom 
leaso is entitled not to be redeemed or ejected until the expiration of 
twelve years. Bu! where no time is fixed for the duration of the lease it 
does not, under the customary law. determino on the expiration of twelvo 

ears from its date. A kuikanom lease was granted in 1873, no time 
eing fixed for its determination. In 1899, a suit was brought to recoser 
the land, on payment of the value of improvements, when the defence of 
limitation was set up. It was contended that the kuikanom lease deter- 
mined, by the customary law of Malabar, twelve years from its date, 
namely in 1885, and that as tho suit had net been instituted within twelve 
years of that dato, it was barred under article 139 of schedule IT to tho 
Limitation Act:—Held, that tho suit was not barred, 


Kelappan v. Madhav» m 


oe m 


, Stel, II, art, 146-4: 
"The effect of artiole 146-A of schedule IT to the Limitation Act considered, 
S. Sundaram Ayyar v, The Municipal Council of Madura and the Secret 

State for Indiam med vee ta nee ee erar ee 


, 5 19, sched. IT, art, 147—guit for forech 
and sale in the alternatwe or for sale—Depositron in. pum ii defendant 
acknowledging Viahility—Ackouledrmont by agent—duthority of co-mortgagor, 
merely as sueh, insuficient—Acknowledgmont by managing member vnsufictent 
lere orignal dealungs have been anth al the members of the undivided family ; 
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against the mortgngors, on 215 April 1807, to recover she amount due 
under the mortgage, ani, in default of payment thereof, for sale of the 
mortgaged property. Tho ploa of limitation was raised. First defendant 
admitted in ovidence that be had, in Joly 1889, deposed in à suit in 
anotlier Court, in whioh he and his co-mor'gagors were co-defendants, 
| that their estate was under mortgage ; and he also stated (in his evidence 
b inthe present suit) that the debs of Rs. 7,000 due to the plaintiff had 
not been discharged at the time when that deposition was given. Both 
depositions were signed by fist defendant .— Held. by Sir Axxoio Warre, 
U.J., and BH vetri AYYANGAR, J.— That the snit was not barred as against 
first defendunt, For the purposes of section 19 of the Limitation Act, the 
acknowledgment ehed on must, on the face of it, purport to be that of an . 
existing liability. But the name of the eraditor io whom tho debt 
acknowledged is owing, as also the idontity of the debt acknowledged in 
wnting, may be poved by parol evidence. ' Dav Chand v. cifras, (LLB, 
1 AIL, 117), Uppi Hay v. 4ammavan, (LLR, 16 Mad., 366), ond Padmas 
nabhan Nambudri v. Kun: Kolendan, (5 M.H,C.R, 30), followed. Ayia- 
pore v. Yeo Kay, |LR.. 14 LA, 168; LLL, 14 Galo, 801), referred to. 
Beld abso, that the acknowledgment Ly first defendant could not affecta — , 
co-mortgagor, or save the suit from being bared as against him, there 
being no ground, apart frem his position as coanoitgages, for the inference 
that the fast defendant acted as an agent duly authorised to mako an 
| acknowledgment within the meaning of section 19, eaplanation 2. An 
agency, within the meaning of that explanution, cannot be mferred from. 
the moe tact that the person making the acknowledement is & jomt 
contractor, When a creditor deals, not with the managing member only 
| of an undivided family, but with cll the members of the family, as co- 
obhgors, and on that footing entcrs into a transaction, — thereby avoiding 
any question as to whether tho transaction was really for the benoBt 
of the famıly,—ha cannot rely upon an acknowledgment of the liability, 
made by one of them, as an acknowledgment duly made on behalf of all 
the co-obligors, by reason only that the poson m knowledying is in fact 
the mansging member of the family consisting of {he co-obligors, There 
may, however, be cases in which that circumstance, coupled with the 
conduct of the joint contractors, may wanant the conclusion that, as a 
matter of faci, the managing member was duly authorised to make the 
acknowledgment on behalf of all The three essentials of an English 
mortgage, us defined in section 58 (¢) of the Tiensfer of Pioperty Act, are 
(1) that the matgagor should bind himself to repay the mortgago-money 
on a certain day, (2) that the property mortgaged should be transferred 
absolute'y to the mortgage, (3) that such absolute tiansfer should be made 
subject to a proviso that the mortgagee will xeconvey the property to the 
mortgagor, upon payment by him of the mortgage-monoy on the day cn 
which the mortgagor bound himself to1epsy the same. A deed of mortgage , 
recited that the mortgagors“ hereby mortgage and sssign to the mortgages” 
the mortgaved property. Semble, that (though it was donbtful if such an 
assignment was really an absolute one) the assignmont was suficient to 
falfil tho eocond requisite of an “English mortgage.” ‘Lhe proviso for 
zeconvoyonco in tho ded was as follows :—" Upon repayment to tho mort- 
gagee of all sums due to him by the mortgagors flo mortgagee shall 
zeconvey the said property to the morigagors," ctc. — Held, (by the sume 
Division Bench), that the transaction could nct be regarded as an English 
mortgage, there being no words importing that the covenant to reconvey 
was dependent upon the repayment of the mortgage-money being made at 
the stipulated time and that it should not be enforced in defaul of 
repayment at that time. On the question what article of the Limitation 
‘Act governs a suit for sale by a mortgagee under such a mortgage deed. 
AM Held, by the Fort BzNCH, that the period of limitation was governed by 
‘Article 147, ‘That article applies to a suit by a mortgagee whether it is 
for foreclosure cr sale; and, in the former case, whether the prayer in the 
plaint is for foreclosure alone, or is coupled with a prayer in the ater- 
native for sale in lien of a decree for foreclosure, Ramachandre Bayaguru 
vi Modha Padhi, (T.I.R, 21 Mad, 828), end Girwae Singh w, Thakur 
Narain Singh, (L.L-B., 14 Calo., 730), dissented from. i 


Narayana Ayyar v. Tenkataramana Ayyar 
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= - — —-—, arte 179— Appl ation 
Jor execufinn of de Joint deeree in favour of three persons - Poena 
application more than three years bejne while one decree-holler mas a minu 
Atiainment of majority ly thut decree-halder withim three gears of presint 
application—Limitation—* Joint execution-creditors "—'* Joint er dits " 
“Person enistled”-— Civil Procedure Code — Ac! XIV of 1882, 8. 231 


On 30th June 1892, a joint deorce was passed in favour of three brothers, 
who, at the date of the decree, were all minors. OnSth Janoury 180, the 
last application for execution, previous to the present one, was made. At 
this date two of the brothers had attained majority and one was u minor. 
On 25th February 1899, the present application tor execution was presented ; 
the youngest brother having attained majority less than three years hefore 
the application. The application of 8th January 1896 was decided o 
assumed to have been made in accordance with law : -Held, that the deem 
was not capable of exccution, eitherasa joint decree, or to the extent of 
the interest of the youngst deeree-holder. Section 7 of the Limitation Act, 
1877, only applies where all the joint execution-oreditors were unde; 
disability at the time when the period of Limitation began torum, Joint 
execution-credivors are not joint creditors,” within the meaning of section 
8 of the Limitation Act, 1877. The words “ a person entitled to institute x 
suit or make an application” in section 7 of the Limitation Act refer to one 
who, in his own right, is so entitled, and not to a person who, by a rule of 
procedure, such as that contained in section 281 of the Code of Civil 
Procedure, is authorised, with the permission of the Court, to make an 
application for execution for the benefit of himself and others interested 
jointly with him in the decree to be executed. Surja Kumar Dutty. Arun 
Chunder Roy, (LLL.R., 28 Calc., 465), dissented from; Sexhan v. Rajagopala, 
(LL.R., 13 Mad., 236), and Vigneswara v. Dapavya, (LL.R., 16 Mad., 436), 
approved. 


Periasamı v. Krishna Ayyan 


MADRAS DISTRICT MUNICIPALITIES ACT—ACT IV OF 1884 as amended by 


2. 


ACT III OF 1897, s. 3, el. 27— Street "Effect of vesting in Munictpahty— 
Obstruction by owner of property abutting on street—Suit for injunction to 
prevent interference by Munverpality—Limitation Act—Act XV of 1877, sched, 
II, art. 146-4 


When a street is vestod in a Municipal Council, such vesting does noi 
transfer to the Municipal authority the rights of the owner in the site or 
soi) over which the street exists, Tt does not own the soil from the centre 
of the earth usque ad colum, but it has the exclusive right to manage and 
control the surface of the soil and so much of the soil below and of the 
space above the surfaco as is necessary to enable it to adequately maintain 

"the street as a street. It has also a certain property in the soil of the 
street which would enable it as owner to hring a possessory action against 
trespassers. The effect of article 146-A of schedule II to the Limitation 
Act considered. Municipal Commssioners for the City of Madras v. 
Sarangapani Moodahar, (I.L.R., 19 Mad., 154), commented on. 


Sundaram Ayyar v. The Municipal Council of Madura and the Secretary of 
State for India w Council i 


Fing-Baweror v, Aleaander Allan ... 


——— MÀ — - y $68 (3) Madras 
District Municipalities Amendment Act—Act III of 1897, s. 49—* hands used 
solely for agricultural purposes "-— Liability to tat : 

By sub-section (3) of section 68 of the Madras Distiict Municipalities 
Act, 1884, as amended by the Madras District Municipalities Amendment 
Act, 1897, lands used ^ solely for agricultural purposes” are exempted 
trom the enhanced rates of taxation that may be imposed in certain oases 
under that sub-section :—Held, that lands on which potatoes, grain, 
Vegetables, &o., are grown, as well as pasture lands, are used “solely for 
agricultural purposes ”,within the meaning of the sub-section. ; 


rie 
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- -— schod, A— 
Shopkeeper or trader—District Porest-olvcer—Depot. for sale of forest produce 
conducted by representative of Goveranent— Liability to tavatvon : 


A District Forest-OMfcer, who, as the representative of Government, 
condacts, a depot fur the saie of fores? produce, is nob liable to taxation 
under schedule A of the Macias District Municipalities Act, 1894, as a 
“trader” or “shopkeeper,” 

The Municipal Council of Mangalore v. The Secretary of State for India in 
Count il dé ox WC ut 


y of improvements made by aub-tenants of hanomdar for 
nt due by hanomdar to jenmiı—Transfer of Property Act—Act IV. of 1882, v. 
Appral- Parlies—Pructice : 


A jenmi having sued the kauomdan and his sab-tenants, obtained a decree 
for redemption and possession on certain terms. The sub-tenants, object. 
ing to some of the terms, appealed, bnt they did not join the kanomdar, 
to whose prejudice the terms were modified on the appeal :— Teld, that 
the kanomday was a necessary party and that the docreo made by the 
Appellate Court in his absence must be sot aside, as no reasonable excuse 
was forthcoming for the omission to make hima paty, Ramunni Panther 
y: Sankara Panlar, (Second Appeal No. 1476 of 1889 (unreported), and 
Vidapuratti v. Govinda Menon, (Second Appeal No. 31 of 1892 (unreported), 
followed. Whether improvements made by the sub-tenanta of a konomdar. 
are liable for rent due by the kanomda to the jenmi —Quazie, Acta v. 
Kali, (LLR. 7 Mad., 545) anil Kressa Menon v. Sham Patter, (LUR. 21 
Mad., 188), referred to. 

Pedapuratti v, Avara , 


2. —-—————Knikanom leae for indefinite peried—Curtemary law as to 
duration of leae—Limitation Act—Act XY. of 1877, sched. II, art, 130: 

By the customary law of Malabar, a tenant undera kanom or kuikenom 

lease is entitled not to be redeemed or ejected until the expiration of 


3. 


twelve year But where no timo is fixed for the duration of the lease it 

does not, under the customary law, determine on the ey 
yeas from its date, A kuikavom lease was granted in 1873, no time being 
fixed for its determination, In 1899,a suit was brought to recover the 
land, on payment of the value of improvements, when the defence of 
limitation was set up. It was contended that the kuikanom lease deter- 
mined, by the customary law of Malabar, twelve years from its dave, 
namely in 1885,and that as the suit had not been instituted within 
twelve years of that date, it was barred under article 139 of schedule II 
to the Limitation Act:—Held, that ihe suit was not bared, 
Keluppan v. Madhavi s 
Sarvusradanam marricye—Devolution oj property of wifes illom 

on her decease wrthout iae Nambud» wes—Self-aequisitians : 


First defendant, who was the nephew of 8, had executed a hypothecation 
hond over cortain property in plaintiffs favour, subject to a prior mortgage 
which had been executed by his uncle in favour of P. The assignee of 
a decree against S then caused the properties to bo attached and pro- 
claimed for sale, when plaintiff prepared a claim, which was allowed. 
At a sale which took place subseqaently, N purchased the property subject 
to P's and plaintiffs debts. N thon assigned his right to defendants Nos. 
2 to 8,who paid P the amount of bis deht, but did not pay plaintiff. 
Plaintiff now sned all ihe defendants for the smount due under bis bond, 
and claimed that the morgaged property should be sold in default of 
payment. Defendants contended that the property was notthe jenmam of 
fret defendant's illom, their case being that first defendant's senior 
paternal uncle, 8, had obtuined it as a gift from his wife’s illom, and that, 
in consequence, his nephew, first defendant, hed no right to executo a 
mortgage over it :—Held, that in the face of this admission it was im- 
possible far defendants to contend thai, on the death of S's Servasvadanara 


ak at 6 dini a 
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wife, S lost all his rights over the property of her illom. Whether under 
the customary law govorning the Nambudrios of Malabar, seli-aequisitions 
pass, at death, to the immediate heirs of the acquirer rather than to hin 
ilom.—Quane, Whether, in the case of  Sarvasvadenam marriage, the 
wife dying without issue, the proporty of her illom vests in her husband by 
virtue of his affiliation under that marriage. - Quae. 


Chemnautha Attekunnath Lakshm Ammay, Palakuzhu Thuppan Nawbud; i 


MORTGAGE Construction of deed—Mortyaye qué zemindar Right of mortucior 
wn village not held qui zemindar ~ thane: oi erpi ss provision in dud charging 
such right—Not compri» din mortgaye : 


By a deed of mortgage, dated 22nd October 1892, a zemindar mortgaged 
to plaintiff his-entire zeminderi which was recited as yielding a certain 
annual income, together with the zemindar’s “cntiro right and income 
and the kattubadis on enfrauchised inams.” The schedule specified by 
name the villages constituting the zomindari, one of these being the 
village of Sabuh:a. The only right, title and interest possessed by the 
zomindar in this village, (which was an iram village of certain Paynkn), 
was to tho annnal payment by the inamdais of a fixed hartuhadi, and the 
amount of this kattubati was all that was meludel m the approximate 
annual moomo specified in the schedule. At the date of the morte: 
to plaintiff, the zemindar also possessed a mortgage right ovr this village, 
he being the assignee of a mortgage which had beon executed by the 
Payaks, (the inamdars), in 1874, tho assign nent having been mado ta him 
in 1889. In a sut brought against the zemindar in 1898 by plaintiff, on 
his mortgage, plaintiff contended that ibe deed operated to assign to 
bim, by way of mortgage, uot only the zemindar’s right to kattubadi 
in respect of the village of Sabuhya, but also (he morfgaee right possessed 
by the zemindar over that villao! —Held, that the zeminiar's mortgage 
right over the village Sabnliya was not comprised in the mortgage. Roo)» 
v. Lord Kensington, (25 LiSy (Gh ), 703), referred to, 


Bhemaraju Ohetti v, Sri Kunja Behari Gajendra Deru 


MUHAMMADAN LAW==Dower—Swai on a mortyane eveented Tor judgment-deblor— 
Decree for sale—Decease o) juigment-dedlor—Sale by Conri—Attempt by 
purehawr to obtain possocsion—Rewstance by widow on ground that her 
dower formed a charge on the Land : 


A widow's claim for dower under Muhammadan Law moi a Ken 
on her bnsband’s property, such as is obtained by à moueige, hut ranks on 
par with ordinary debts. 

' Ameer Ammal v. Sarkaranorayanan Chetty 


NUISANGE- Opening of buraat amd burning gromnd=-" Convenvent and ption, 
pecs” —Smoke from burning ground—Achenalle musan Publio lode 
Protection :—8ee Orry or Mantas MUNICIPAL Act (MARAS) 


Trial by 
have beon wrongly jnned—Irregularity 
of abetment of extortion 


period of one year) ; and did not fall 
235(1) (which provides that if, in ono 


bt 
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under article 26 of the Letters Patent and heard by the Full Court, it vas 
held by the majority of the Court that the union of the first count with 
the others made the whole indictment bad for misjoinder, but that it was 
open to them to strike out the first count, rejecting tho evidence with 
regard to it, and deal with tho evidence as tc the remaining counts of the 
indictment. ‘This was done with the result that the conviction was up- 
held on one count only, the sentence being reduced —Held, by tha Judicial 
| e  .Committes that the disregard of an express provision of law as to the 


mode of trial was not a mere irregularity such as conld be remedied by 
section 587 of the Criminal Procedure Code. Such a phrase as “irrega- 
larity” is not appropriate to the illegality of trying an accusod person for 
more different offences at the same time, and tho: offences being spread 
over a longer period than by law could have been joined together in k 
| one indictment. Smurthwaite v. Hannay, (1864, A.C., 404), referred to. 
" In the matter of Abdur Rahman, (1900) LLR., 27 Caic., 839), dissented 
from. Nor could such illegal procedure be amended by arranging after- 
wards what might or might not have been proporly submitted to the Jury. 
"To allow this wonld leave to tho Court the functions of the jury, and the 
accused would never have been really tried at all upon the charge afterwards 
ed by the Court. The trial having beon conducted in a manner 
d by law was held to be altogother illegal and tho conviction was 


Subrohmania Ayyar v. Kinj-Emperor TE e ol 


48 Mem Unlau ful assembly Defence by accused 
persons of property in therr possession - 

Paddy belonging to a society, to which the first acoused belonged, 
was stored in a granary in a strect, Ib was found as a fact that thie 
paddy had been in the posscssion of the first accused for somo timo prior 
to 6th November 1899, and was in his posscssion on that date, Complain- 
ant, on bth November 1899, attempied, as treasurer of the socioiy, to 
forcibly take possession of the paddy with his servants, whereupon ail the 
accused resisted him, and maintained the possession of the first accused, 
some blows being struck. On a charge being preferred against the 

i accused for rioting:— Held, that no offence had been committed. 


King-Emgerorv. Ayya Annazowmy Aiyar om su m mt 62. 


| PENAL CODEACT XLV OF 1860, ss. 417, 511, 468—Attemptiny to cheat ond 
Jorgery—-Applicction to Universtiy for duplicate certificate by person mof 
I entitled —Offenco : 

S. held a Matriculation ocrüfoato which had been issued to him by a 

j University. O. had failed to pass the Matriculation Examination, ‘The 
Registrar of the University received a letter purporting to be signed by 

" S., stating that his certificate had been lost and reqtesting that a duplicate 
1 might be issued. Enclosed with the letter was what purported to be a 
certificate by the head-master of a local school, corroborating the state- 

ment as to the loss and supporting the application for the issue of a 
duplicate, This document had not, in faci, been written by the head- 
mastor, and S. had not in fact lost his Matriculation certitoste. C. was 
chargod with cheating and forgery to commit cheating. The Depuiy 
Magistrate found, on the evidence, that the writer of the application fora 
duplicate certificate was the accused, and conricted and sentenced the 
acoused on both charges. The Sessions Judge, on sppesl, altered the 
“offences to those of attempting to cheat and forgery to commit cheating 
and reduced the sentence. Subject to these modifications he dismissed 
„the appeal. On a revision petition being filed in the High Court:—Held, 
that the charge of cheating must fail, inasmach as there was no proof that 
the deception practised by the accused on the Registrar of the University 
hed cansed harm or damage to him or to the University which he repro- 
sented, Nor was it shown that the accused, in applying for the duplicate 
veertificate, had any intention of causing wrongful gain to himself or wrong. 
fol loss to the University, to whom he had paid a fec greater than the cost 
price of the certificate. The charge of forgery also failed, for, assuming 
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that acousod had fabricated the hend-master's certificate it was not shown 
that ho had done so frandulontly or dishonestly and with intent to oausc 
damage or injury to tho public or to any one. ‘The quostion bofore the 
court was not as to his intondod nso of the certificate subsequently, Hven 
if he had such an intention this mero preparation did not amount to a 
attempt to commit an offence within the meaning of section 511 of the 
Indian Penal Code. 


King-Emperor v. Srinivasan Qus Cue e Ger caer cL xar, COME 


PENAL CODE—ACT XLV OF 1860, s. 424—-Dishon st removal of property to avoid 
dastravnt—Distraint for arrears of rent under the Rent Recovery Act—Absonce 
of presumption in favour of vis legality — Onus of proof vn prosecution to prove 
legalvty— Convictvon in absence of such proof— Illegality * 


Where a distraint is made undor tho Rent Recovery Act for arrears of 
rent, there is no presumption that it is legally made, and if persons are 
charged with having dishonestly removed property to avoid it, the prose- 
cution must prove that it was a legal distraint. In the absonce of such 
proof, persons who have resisted the distraint or havo removed thoir 
property to avoid it, cannot be convicted of an offence, inasmuch as thoy 
had a right of private defence of their property unless the distramt was 
legal. 
Kang-Emporor v Grpalasamy + - - rä * *- á 720 


PLAINT=Suficiont disclosure of cause «f achon— Limitation. Act—Act XV of 1877, 
sched. II, art. 116—" Contract m writing registered” signed by one party — " 
thereto. 


« 

During the course of certain litigation in which B was suing A on a 
promissory note a compromise was arrived at under which A undertook to 
execute a mortgage in favour of B and, in consideration thereof, B undor- 
took to withdraw an appeal which was pending at the time. The mortgago 
was executed, and the undertaking to withdraw the appeal was embodied in 
the mortgage deed, which was rogistered, but signed only by A.B, in breach 
of his undertaking, permitted the appeal to proceed, and obtained a decree 
on 20th November 1891, which he subsequently executed against A, recov- 
ering the value of the promissory note upon which he had originally sued. 
He also retained the mortgage which had been executed in the compromise, 
A now sued to recover from B the amount which B had collected under the 
decree, stating the cause of action as having arisen on the dato of that 
collection, namely, 29th October 1893, when it was contended that the suit, 
was not maintainable inasmuch as the decree had not been set aside, and that 
even if treated as a suit for damages for breach of the undertaking to with- - 
draw the appeal, it was barred, as the date of the breach was the dato of tho 
decree, (viz, 20th November 1891), which had been wrongly obtained, 
and this suit had notbeen brought within three years from that date, 
the plaint having been filed on 14th September 1890 :— Held, that inasmuch 
as all necessary allegations wore made in the plaint, tho contract and its 
breach being alleged, and as the defendant understood what tho claim 
against bim was, the plaint sufficiently disclosed a cause of action for 
damages for the breach of contract, Hold also, that tho undertaking in the 
mortgage was “ an agreemont in writing registered ” within the meaning of 
article 116 of the Limitation Act and that consequently the claim was not 
barred. The fact that the instrument was not signed by B did not take the 
case out of the operation of that article. 


Kotappa v. Valim Zemindar jn hice aD te Ree id Mo 


PLEADER- Authority to bind clhent— Power of pleader to abandon wsue—Sust for 
pee Dene of gert to refuse to raise issue of limitation—Possession of 
i fo account for jot famil; ty— Fail i i 

MUN N i Jowt family property— Failuro to disclose possession 

A vakil's general powers in the conduct of a suit include the power to 

wu an igsue which, in his discretion, he thinks it inadvisable to press, 

1n aui for partition against his brother the plaintiff alleged that the 

immoyeaple, emily property was joint, and that the defendant had been, 
p " 
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during the minority of the plaintif, in possession as manager on behalf 
of himeclf and the plaintiff The defendant stated that the property was 
by family usago impaitible and held by the sonicr member of the family, 
and denied that he had hold it on behalf of the plaintiff and himself, Åt 
the hearing, after the other issues had been settled, the defendant asked to 
be allowed to raise an issus as to limitation on the ground that he had been 
in possession adversely to the plaintiff for more than 12 years, but the Judge 
refused to allow tho issue to bo raised Held, that no question of limitation 
nooossarily arose on the pleadings and 1t was not obligatory on the Judge to 
direct an issuo on that point. Where the defendant admitted the existence 
of property as joint family property and could not charge the plaintiff with 
its possession, ho was, as manager of tho family, rightly hell primarily res- 
ponsiblo, and bound to account forit Whore the plaint sought a complete 
partition of the whole of the family property and the plaintif exprossed 
his willingness to bring into hotchpot corta property the possession of 
which ho had not admiticd in his plaint, but which was afterwards found 
liable to partition ,— Held, that no quostion arose as io his suit being one 
for partial partition, and therefore unmaintainable 


Venkata Nov asin] a Nardu v. Bhashvakarlu Nodu 6e cóy oW 


PRACTICE—Deeree ava dung costs a» agast luo defendaats--Paymant by one 
Gejendant— Appeal by beth defendante jointly to High Court aycanst decree— 
Decease of defendant who paid during pendency of appeal-— Prosecution of appeal 
on behalf of sur mtor alone— Reversal of deer er by High Court—Claim by leyal 
tepresentatene of deceased defendant for restitution of amount paid as costa + 


A decree was obtained in a District Court against two defendants, by 
which they wore ordered to deliver up certain property and to pay the costs 
of the suit Those costs were in fact paid by the fist defendant. An 
appeal was proferred by both defendants jointly to the High Court, but the 
first dofendant died whilo it was pending. The legal representative of the 
deceased defendant was ct brought on the record, and when the appeal 
came on for hearing it was proceeded with by the second defendant on his 
own behalf. The result was that the High Court reversed the docroe of 
the District Court, but the High Comt docree recited that the appeal had 
been prosecuted on behalf of the surviving defendant alone, The son and 
logal ropresentative of the first defendant now presented a petition in 
exeontion and claimed that the whole decrce of the District Court had 
been reversed and that in consequence he was entitled to restitution of 
the costs which had beon rcahsed by the plaintiffs (counter-petitioners), 
from the deceased first defendant :—Held, that as it was expressly recited. 
in the High Court decree that the appeal had been prosecuted on behalf 
of tho surviving defendant alone, the decree must be construed as limited 
to bis intorosts. And that the decree of the Original Court must be 
regarded as still in forco against the first defendant , and his heir, tho 
petitioner, was, therofore, not entitled to restitution of the costs levied from. 
his father under that decree until he had successfully proseented the appeal 
of his father which was still pending. 


Natese Ayyar v. Annasami Ayyar " 


PROVINCIAL SMALL CAUSE COURTS ACT—ACT IX OF 1887, s. 15, sched. IT, el. 
35 (j)em Compensation. for illegal distreas—Cvonl Procedure Code—Act XIV of 
1882, s. 586—Second. appoal—Limitation—Rent Recovery Act (Madras)—Act 
VIII of 1865, s. 73—Cause of action complete on date of ilegal destress 7 


A plaint alleged that plaintiffs bad for long cultivated certain land as 
tenants under defendant, that they had raised a crop of paddy measuring 
about 6 garces and stored it in three heaps on the land, that one of the 
plaintiffs hod paid all the cist that was duo to defendant, but that defendant 
had taken unlawful possession of two of the heaps of paddy measuring 
about 5 garces under the pretext thet he had distrained them.’ The prayer 
was for an order directing defendant to deliver to plaintiffs about 5 garces 
of grain worth Rs. 250 at Re. 50 per garce in respeot of tho two heaps of 
paddy of which he bad taken unlawful possession, Tho distraint was made 
on 25th January 1808, and the suit was instituted on 25th July of the same 
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yor .— Held, that the suit was m substanco one for compensation for illegal 
distress or attachment and not for the recovery of specific property, and 
that, in consequence, it was not a suit of the nature cognizable by Court 
of Small Causes, and a second appeal lay. Meld also, that the suit wax 
barred. "The wrong was complete and the causo of action arose when the 
unlawful distress was made. Yamuna Bai Rans Sahiba v, Solar wa harnne 
dan, (LLR , 24 Mad., 389), distinguished. 


Pamu Sonya v. Zemndar of Jayapur ss P E ses 540 


“PROVINCIAL SMALL CAUSE COURTS ACT—ACT IX OF 1887, sched. II, art. S1— 
Turradrction—Dinposresron of plavntf from immovable prop rty ly defende 
ant under decree — Recespt by defendant of projits -Dieren reversed on appeal 
—Suit by plamtif to recover projits wrongfully recereed bu di fundat. while m 
possession—Suat not cognizable by Small (ause Uourt 


Defendant obtained a decee against plaintiff for possi sion of cei tain 
immoveable property, in execution of which defendunt took possession. of 
the property. Plaintiff appealed agamst the decree, which wus reversed. 
While defendant was in possession he received profits from the property 
amountng to esum less than Rs 500. Plaintift now sued in the Co 
‘of Small Causos to recover this sum as pofits which had been wrongfully 
reoorved by defondant —/Teld, that the suit was not cognizable by a Court 
of Small Causes. Subba Rao v. Sttaramayya, (LL.R., 24 Mad., 118), 
Seshayirs Ayyar v. Marakathammal, (I LR, 22 Mad., 196), and Kunfo 
Behary Singh v Madhub Chundra Ghose, (L.L.R , 28 Calo., 884), considered 


BSavarimuthu v. Aithweusw Rowthar Wc cs) a cer Cep MON. 


RBEGISTRATION==Document Collateral to a peimanentleas* o! sumureable pio- 
perty—-Regrstration Act—Act III of 1877, s. 17— Transfer of property Avt— 
‘Act IV of 1882. « 107—Evidence Act—Act I of 1872, 8 92—Righi ot suit by 
assignee of agreement—assignment of property to trustee—Construction of trust - 
deed—Clarms “ now due ov mg or payable". 


An agreement to pay Rs 500 a month to a lessor in copmderation of 
receiving from him a permanent lease of portions of his zemindary which 
agreement was come to before, but reduced to witing after, tho execu. 
tion of the leaso, was held to be not affected by section 92 of the Evidence 
Act, nor to requiro registration either under the Registration Act, section 
17, or the Transfer of Property Act, section 107, where it was not meon- 
sustont with the lease, its provisions formed no part of the holding under 
the lease, the payment bargained for was no charge on the propoty, 
and it was not iont or recoverable as rent, but a mere personal obligation 
collateral to the lease:— Held also that the lessor’s iights under the 
agreement did not pass under a sottlement subsequently oxeented by hi 
fo. the benefit of bis son, by which he assigned to a taustce Ins zemindari 
with its incidents, and also “all the outstanding debts, arrears of 1ent 
mesne profits, claims, demands, and sums of money of whatsoever descrip. 
tion, now due owing or payable to the settlor on any account whatsover, 
and all rights to prosecute any suit o1 other proceeding existing in favour 
of the settlor at the date of these presents oxcept and always 
resorviog to the settlor all outstanding debts, arroms of rent and other 
claims and demands payable and to become payable to the settlor. and 
all rights to prosecute any suit or other proceedings now existing, cto. ” 
Tho use in an Indian document of the words “now due owing or payable” 
m definmg the claims transferred, coupled with the words that follow 
restrictng the transfer of rights of suit in respect of such claims to those 
existing at the date of the doed, showed that rights of the nature of those 
in the agreement, accrumg as they did after tho date of the trust deed 
were not intended to pass under it, and this view was strengthened by 
the employment of the phase “ demands payable and to become payable” 
in the exception and reservation which followed Where, therefore, the 
lessor had, after oxecution of the trust deed, assigned his rights under the 


agreement ;—Held, that the assignee could maintai i i 
mirer Er) ig maintain a suit upon it to 


elvemodión Chethar y. Arunachalam Chettiar 
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REGISTRATION ACT—ACT III OF 1877, s. 17—Deed of gift of immoveable property 
$ -Registration by legal representative after death of donor—Validity of gift: 


The voluntary registration of a deed of gift by the legal representative 
the donor has the same effoot as its voluntary registration By the donor 


ji himself in his life time. . 
y Meryyalu Nadan v. Anjalay "m FE 
g.———— $9 17—Wathdrawal pettion setting out 


terms of compromise jiled wn Court but not regsstered—Subsequent suit for land 
seferréd to tn the compromese—Necensity for regentration : 

In 1893, plaintiff sued defendants for possession of certain immoveable 
property. ‘The parties then ontered into a compromise by the terms of 
which defendants were to give plamtiff a portion of the property sued for. 
"They then filed a petition m Court setting ont the agreement at which 
they had arrived and asking that the suit might be withdrawn. The 
Court therenpm ordered the suit to be struck off the file, and made an 
onder asto costs. ‘The agreement was never registered. Plamtiff, relying 
on the agreement, now sued to have it established and to recover posses- 

j sion of the property to which he was entitled undor it — Held, that the 
| agreement should have been iegistered and that the suit brought on it 
must fan. 
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Muthawya v. Venkataratnam 


i — —-— 88, 18, Bem Document of which registration 
| i3 ophonal— Pn vrity of subsequent registered document over prior wnregastered 
document --Notice of prior document—Onus of alleging and proving notice 
To check fraud, priority 18 not given by the Courts, in cases to which 
ia as) section 50 of the Registration Act applies, to the holder of a later regis- 
tered mortgage, if he, ai the time when he obtamed his mortgage, had 
notice of an earher one. But the onus lies on the party alleging such 

knowledge or notice, to avor it in his pleadings and to prove it. 


Chinnappa Redda v. Manickavasagam Chet 


i 
RENT RECOVERY AOTe-(MADRAS ACT) VIII OF 1865, s. 10mSusts to enforce 

acceptance of patta—Necessity for tender of patta after judgment where patta 

i originally tendered «s either upheld or amend 
| Where a tenant has been ordered by a judgment passed under section 
i 10 of the Rent Recovery Act to accept the patta which has been tendered 
qu 


to Tam, or such amended patta as the judgment declares ought to be offered 
to hım, and to execnte a muchrlka in accordance with it, the tenant is 
not liable to he ejected under section 10 unless the landlord proves that 
within a reasonable time after the date of the judgment, not exceeding ten 
days therefrom, he tendered to the tenant the patte as approved, or as 
amendod by the Court, and that the tenant did not accept the same and 
execute a muchilika before the expiration of the said period of ten days. 
Court of Wards v. Dar malinga, (I-L-R., 8 Mad , 2), commented on. 


Shanmuga Mudaly v. Palnaty Kuppu Chetty 


Purchase at Court 


2 oe 
sale of former tenant's wnterest m land—Lsabilaty of purchaser for rent as 


Jrom date of confirmation of sale 

Defendant had purchased at a Court sale the interest of a former tenant 
in certain land in a zemundar. The sale was confirmed on $1sb March 
1900, and possession was given to defendant, on 11th May 1900. The 
landlord now sued to enforce the acceptance by defendant of patta for 
fasli 1309, being the year commencing on let July 1899 and ending on 
30th June 1900. By the terms of the muchilikas which had been executed 
by the former tenant, rent was payable in four equal instalmentø gn let 
Getoher, Ist February, 1st April and lat May — Held, that the defendant, 
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| was liable for the instalments which fell due subsequently to the confire 
| mation of sale, namely, on Ist April and Ist May 1900. Also, that it was ! 
immaterial, (in reg d to his liability for rent', when he rocovered non 
possession of the land, 


Bamasumi Mudahar v. Annadorai Ayyar ... 


e 4 


8. 10, 69— Adj. dicahon thot 
plamtiff has failed to prove default by de endant—" Judgment "— Appedl : 

An order passed under section 10 of the Rent Recovery iet which 
amounts to an adjudication that the plaintif’ has failed to prove default 
on behalf of the defendant. 18 a judgment wituin the meaning of section 
69 of the Act, and an appeal lies therefrom, Nirasemhaswams v, | ukh 
mamma, (LL.R., 22 Mad., 436), followed, 


Venkata Papya Rao v. Venkata Subbayya 


453 


‘ m +, 88. 15, 17, 18 — Statement 
of plare in wh ch distrained property is Vept— The property 13 with the 
distr umer ”—Suficiency—Mamtamabilt, of suit 


In a suit instituted un er section 18 of the Rent Recovery Act to set 
aside a distraint on the ground that it had beon illogally carried out, 
plaintiff complained thit the authonty to distram did not contain the 
Partionlars required by section 18 of the Act. The property, whieh con, 
sisted of sama small jewels was desorbed as being ‘with the distraiuce "; 
—H ld, that with reg rd to prcperty of this deseriphon the statement was 
Sufficient. Whether the failure to state the placo whero p operty which 
has b on distramed 18 kept is a grun | tor a suit under section IS of the 
: Rent Recovury Act to set asido the distramt,- Quare. 


Viraraghava Ayyangar v. Kanagavalis Ammal 


503 


REVENUE RECOVERY ACT—(MADRAS ACT) IT OF 1864, ss, 
land for arrears ot revenue—Proclamalion of jurchasers 
contention that purchase was benains — Vabidary : 


Where land has been sold for arrears of revenue under the Revenue 
Recovery Act ot 1864, an. the name of the parchaser has bern publishes 
in pureninco of section 89 of that Act, the effect of such proclamation iy 
to vet the property absolutely in the purchaser as there ne ued, ind it 
will n t be open to any one to contend subsequently that the purchaser 
Wat a benamidir and that the real purchaser was some one elle Tuum 
malayappa Pallas v. Swami Naiker, (1.L.R., 18 Mad., 469), and Subbarayar 
V. davroathe Upadesayyar, (LL R., 20 Mad , 494), explamed. 


Narayana Chettiar v. Chokhappa Mudaliar 


38, 39—Sale of 
name—Subsequent 


- E a 655 


a 18. 42— Advance to 
pe v boo piece» oi land—Securstu taken on one alore--Sule of the mince 
isas x ^0 of adeance— Valdsty— Land £pi ovement Loans Aci— Aet KF 
of 1888, s. 7, cl. 1 (a) : 


X held two pieces of lind on patta and obtained a loan from Govern. 
ment, under Act XIX ot 1883, lor the improvement of one of them, 
namely, No. 315. The other piece, namely, No. 105-8 o 
collateral security for the loan. 
of the loan, piece Nu, 315 was, 
(as there were no bidders) bought in by G 
the other piece of land B 


overnment m respect 
cl claiming title t 
purchaser, and im 1897, both N and Plaintiff applied for a transfer of ies 


2 d for a transfer of th 
p> to plaintif. The transfer was not made as the loan to N tad not 


. Di 
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Courts Act—Act IX of 1887, 8.15, sched, II, cl. 35 (/) — Com ensatton for illegal 
distress Civil Proredure Code—Act XIV of 1882, s. 580— Second appeal— 
Limitatton— Cause of action complete on date of illegal distress : 


A plaint alleged that plaintiffs had for long cultivated certain land 
tenante under defendant, that they had raised a crop of paddy measuring 
above 6 parces and stored ıt in three heaps on the land, thar one of the 
plaintiffs had paid all the cist that was due to defend int, but that de end- 
aut had talen unlawful possession of two of the heaps of paddy 
measurmg about 5 garces under vie pretext that he had dixtrame/l them. 
"The prayei was for an order directing defendant to deliver to | lame 
about 5 garces of grain worth Rs. 950 at Rs. 50 per garce in respect of 
the two heaps of paddy of which he had taken unlawful possession. ‘The 
distraint was made on 25th January 1595, and the svit was mstituted « n 
26th July of the same year:—Held, that the suit was m subs'auce one 
for compensation for illegal distress or attachment aud not for the recovery 
of specific property, and that, in consequence, it was not a suit of the 
nature cognizable by a Court of Smsll Danses and a second appeal loy — 
Held als, that the suit was barred. The wrong was complete and the 
cause of action arose when the unlawful distress was made. Yamuna Bas 
Rani Sahiba v. Solayya Kavundan, (L.L.R., 24 Mad , 339), distinguished, 


Pamu Sanyasi v. Zemunda of Jayapur e Tus e e s BAO 


SALE OF GOODS—P) omisso y note accepted by vendor for their value—Bwit for the 
price oj goods sold and delwened und not om the notes- Marntumnabslrt;— 
Partneishyp—Promissory note s gned by one of tuo partners for the price of 
goods purchased —Suit by vendor against both partners based on the original 
contract— Liabilsly of both partners : 


Plaintiffs had sold and delivered opium to defendants on diferent 
occasions, taking a promissory note at each sale for the value of the 
parcelsold. These promissory notes had been signed by one of two 
partners, they were made payable on. demand to plamtiffs or their order 

| and they had not been negotiated. Plamtifs now sued all the partners 

| fort e amount duo, framing the smt as one for the price of goods sold 

| and delivered and not basing it on the notes. The partner who had not 

| signed the notes contended that the sut did not lie as framed, and that 1t 
should have been brought on the notes and not fur the goods sold and 
delivered :— Held, that plaintifs were entitled to sue for the puce of the 
goods sold and delivered, and that both of the partners were liable. 


Dargavarapu Sarapu v. Ramp» atapu w 580 


SPECIFIC RELIEF ACT=ACT I OF 1877, s. 9—Suit for land based on tutle—Clarm 
of title set up in defence—Suit treated by Court partly as summary sut for 
possession under 2. 9 and partly as a suat based on hitle—Raghts of parties to 
have question of title tried and deaded—Practce : 


Plaintiff sued to eject defendants from certain land, claiming title to it 
by purchase, and alleging that he had been forcibly dispossessed by 
defendants. The defendants denied both plaintiffs title and possession 
and set up title in themselves and alleged that they had long been in 
possession. The District Judgo found that plaintiff had failed to prove 
a tatlo by purchase, but had shown that he had beon dispossessed otherwise 
than by due course of law, by defendants, within six months prior to the 
institution of the suit. He considered that section 9 of the Specific Relief 
‘Act applied and declared plaintiff entitled to possesion, bus dismissed the 
suit in so far as 1$ claimed to have plaintiff's title established :—Held, that 
inasmuch as the suit had not been brought under the special provisions of 
the Specific Relief Act, but was based on plaintiff's superior title, a claim. 
to title being also set up in defence, the issue concerning title should hare 
een tried. The suit ought not to have been treated partly as a suit under 
section 9 and partly as based on plaintiff's title. Ram Harakh Rai v. 
Sheddthal Joti, (.L.R., 15 AIL, 384), not followed. 


Ramasawmi Chetts v, Paraman Chet oe owe 
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T s 42 Suit Joi declaration of in aliit ri 
wil on ground that it bequeathed family propirly—No claim jor portum. 
Maintanadilsty—Handw Law- kaistence of leases mer family property no lan 
to partition > 


Plaintiff sued his brother, his sistor and his brother s son for a declara- 
tion of invalidity of a will which purported to have heen excouted by his 
laie father, by which certain property bad beon bequeathed to one of 
the defendants. Plaintiff claimed that the property was ancestral ; that 
he was entitled to his share in it by right ot su Vivorship and. that the 
testator bad no power to bequeath it. No claim was made in the plaint 
for partition of the property, which was stated to be m tho possesmon of 
tenants under.leases granted by plaintiff and hrst defendant — Held, that 
the suit was barred by the proviso to section 42 of thu Specific Relief Act, 
inasmuch as plaintiff might havo euod for partition of his share in what hc 
claimed to be the joint family property. Even though the laud wore in 
the possession of tenants entitled to continue in oceupation under suh. 
sisting leases, that would be no bar to a partition of the property among 
the members of the family, 


Suryanarayanamurts v. Tammanna 


STAMP ACT—ACT II OF 1899, s. 5, sched. I, art, 81—Lease fur three years con 
tarnang covenant by lessor to renew at option of lessee for further term of one on 
two years from expiration of orignal term—Stamp duty--Not an instrument 
comprising or relating to several dastynct matters m 


A lease for threo years at a specified rent containing à covens" Ui; 
the part of the lessor to renew it, at the option of the lessor, for a further 
Period of one or two yems from the expiration of the original term, w 
Bot an instrament compusing or relatiug to several distinct mattare 
within the meaning of section 5 of the Stamp Aci, 1800. Such an matu. 
ment contains but one contract, namely, a demise. The option to renew 
is ancillary to and forms part of the consideration for entering into the 
lease. 

Reference under Stamp Act, s 57 - 

M — — —À, 55, 82, B'T—Befevence to Inh Uowrt—Deti rt 

sation by Collector as to duty lewrable jimal— Caso "Jurisdiction of Huh 
lourt : 


An adjudication by a Collector, undor the powers conferred on him 
by section 81 of the Stamp Act, 1899, as to the duty with which an instru. 
mentis chargeable is, by section 32 of thai Act, final, and such a case 
cannot be referred by the Revenue authorities to the High Court undor 
section 57 of the Stamp Act for an adjudication. 


Reference under Stamp Act, s. 57 


» & 88—Seizure of documents under searcha 
warrant—Document that “comes” before a Magistrate - 


Complaint having been made against a person for having committed 

Seances under sections 84 (c)and 8 (c) of the Stamp Aot of 189) the 

Magistrate issued search warrant, unde: which certain dooumeste wen 

selred and impounded wader section 38 (2) of the Act. On ila being 

contended that his a nding them was illegal, because the 

f in the performance of his functions 

ng of section 33 (1) :—Held, that the word “comes” is 

mafioently wide to include tho production of documents under e cewek 
warrant, 


King-Emperor v. Balu Kvppeyyan 


1 8. bt—Certyicate by Deputy Collector under 
cuments from satmp duty—Reference by Board of 
of High Oourt to decide the question + 


acting under secon 38 of the Stamp Aot, 1899, 
Lenis i 


mmens which had bein produced before iih 
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registration, and, under section 98 (2), forwarded them to the Deputy 
Oollsotor, who, under section 40 (1) (a), certified that they were exempt 
from stamp duty. The Inspector-Goneral of Registiation disagiced with 
" the opmion formed by the Deputy Collector and reported ihe matter to 
the Bomid of Revenue for orders. The Board of Rovonue referred the 
question as to the stamp duty, if any, payable on the documents to the 
High Court, under section 57 of the Act.--Held (the Chief Justicc 
dissenting), that the High Court had no jurisdiction to decide tho question. 


Reference under Stamp Act, s. 57 * " m B s 762 


STATUTES: 
34 & 25 Vier, Car, 67. 8. 42 + 
See Ort ov Maras Monrcrpat Aor (MADRAS) AND lNUrAN COUM IA Act 
(1861). 
11 & 12 Vier, Cap 21, s, 23: 
Sec Lerrgns Patent AND Orvis Procroore Con? (1). 
44 & 45 Vict., Car. 58, ss. 136, 151 
See Axary Act (1881). 
38 Vict., Oar. 7,5. 4: 
Sre 2 Buy Act (1881) 


SUCCESSION CERTIFICATE ACT—ACT VII OF 1889, ss. 10, 19—O;der evtonding 
ratincate—* Orde: granting a certipcate"— Appeal 

the extension of a certificate under section 10 of the Succession 

Certificate Act to additional debts is not the grant of a certificate so as to 

give a right of appeal under section 19 of that Act against the extension. 


Vonkateswarulu v. Brahmaravutu Raya Kristnapı 


TRANSFER OF PROPERTY ACT—ACT IV OF 1882, 5.68 (¢)—“Bnglash nortgage”— 
Covenant for iecomveyamce mot lvmited to fame stipulated for repayment of 
mortgage-money—Limitahon Aet—Aet XF of 1877, s 19, sched. II, ort 147— 
Suit for jorectosure and sale am the alternate or for sale—Deposition m 
gren vous swt oj o defendant acknowledying labilaty- Acknowledgment by agent— 
-Authority of co-mortgagcr, merely as such, enwujictent- -Acknowledgment by 
managng member vneufficient where orignal dealings have been with ali the 
members of the undivrded family : 


By a deed bearing date 4th August 1882, thred defendants mortgaged 
certain immoveable property to plamtiff to secure an advance of Rs. 7,000. 
On 16th April 1885, the mortgsgors executed a written acknowledgment of 
their liabihty in respect of that advance. Plamtiff instituted a smt ageiat 
the morigagors, on 2lst April 1897, to recover the amount due under 
the mortgege, and, in default of payment thereof, for sale of the 
mortgaged property. The plea ot limitation was raised. First defendant 
admitted in evidence that he bad, in July 1889, deposed in a suit it 
another Court, in which he and his co-mortzagors were co-defendants, 
that ther estate was under mortgage , and he also stated (in his evidence 
in the present suit) that the debt of Rs. 7,000 dno vo the plainti& had not 
heen dischmged at the time when that depomtion was given. Both 
depositions were signed by first defendant —Held, by Sir Arnor» Warm, 
O.J4 and BHASEYAM AYYANGAR, J—That the sut was not barred as 
against first defendant. For the purposes of section 19 of the Limitabion 
Aet, the acknowledgment relied on must, on the face of it, purport to be 
that of an existing liability. Bub the name of the creditor to whom,the 
debt acknowledged is owing, as also the identity of the debt ackwoyr- 
Jedged in writing, may be proved by parol evidence. Daia Ohand v. Sarfras, 
ais Tan, 117), Uppi Haji v. Mammavan, (LLR., 16 Mad, 368), and 
‘Padmanabhan Nambudrs v. Kuni Kolendan, (5 MH.OB., 820), followed. 
Mylapore v. Yeo Kay, (U.B., 14 LA. 168; LL.R. 14 Qalo,, 801), taferred to. 
Heid also, that the acknowledgment by frst defendant could not foot a o0- 
mortgagor, or save the suit from being -barred-as against kim, tbbre. 
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no ground, apart from his position as co-mortgagor, for the inferenco thab 
the first defendant acted as an agent duly authorized to make an acknow- 
ledgment within the meaning of section 19, explanation 2. An  agenc, 
within the meaning of that explanation, cannot be interred from the mori 
fact that the person making the acknowledgment is @ joint contractor. > 
When a creditor deals, not with the managing member only of an undivided 
family, but with all the members of the tamily, as co-obligors, and on that 
footing enters into a transaction,—therehy avviding any question as to 
whether the transaction was really for the benolit of the family,— he cannot 
rely upon an acknowledgment of the liability, made by one of them as an 
acknowledgment duly made on behalf of all tho co-obligors by reason cnly 
that the person acknowledging is in fact tho mana.ing member of the 
family consisting of the co-obligor. There may, however, bo cares in 
which that circumstance, coupled with the conduct of the jomt contractors, 
may warrant the conclusion that, as a matter of fact, the managing member 
was duly authorized to make the acknowledgment on behalf of all. ‘The 
three essentials of an English mortgage, as de&mod in section 58 (e) of 
the Transfer of Property Act, are (1) that the mortgagor should bind 
himself torepay the mortgage-moncy on a certain day, (2) that the property 
mortgaged should be transferred absolutely to the moitgagee, (3) that 
such absolute transfer should be made subject to a proviso that the 
mortgagee will reconvey the property to the mortgagor, upon payment by 
him of the mortgage-money on the day onwhich the mortgagor bound 
himself to repay same. A deed of moi recited that the mort- 
gagors “hereby mortgage and assign to poe ee the ed 
property. Semble, that (though 1t was doubtful if such an assighi 
really an absolute one) the assignment was sufficient to fulfil the second 
requisite of an * English mortgage.” The proviso for roconveyauce in the 
deed was as follows— Upon repayment to the mortgagee of all sums due 
to him by the mortgagors the mortgagee shall reconvey the said property 
to the mortgagors,” etc..—Held, (by the same Division Bench), that the 
transaction could not be regarded as an English mortgage, there being no 
words importing that the covenant to reconvey was dependent upon the 
repayment of the mortgage-money bemg made at the etipulated time 
and that it should not be enforced m default of repayment at that time. 
On the question what article of the Limitation Act governs a suit for 
sale by a mortgagee under such a mortgage deed:—Held, by the FULL 
BENcu, that the period of limitation was governed by article 147. That 
article applies to a suit by a mortgagee whether it is for foreclosure 
or sale, and, m the former case, whether the payer in the plaint is for 
foreclosure alone, or is coupled with a prayer in the alternative for sale in 
lieu of a decree for foreglosme. Ramachandra Rayaguru v. Modhu Padhi 
(LLR. 21 Mad., 326), and Quwar Singh v. Thakur Naram Singh, (LL.R., 
14 Calo., 730), dissented from. 


Narayana Ayyar v. Venkataramana Ayya: 4 we 920 


3. - + 8, 85=Appeal—Parties— 
Practice—Malabar law—Lralality of improvements made by sub-tenants of 
kanomdar for rent due by kanomdar to jenmi : 


A jenmi having sued the kanomdar and his sub-tenants, obtained a 
decree for redemption and possession on certain terms, ‘The sub-tenants, 
objecting to some of the terms, appealed, but they did not join the 
kanomdar, to whose prejudice the terms were modihed on the appeal: — 
Held, that the kanomdar was a necossary party and that the decree made 
by the Appellate Court in his absence must be set aside, as no reasonable 
exouse was forthcoming for the omission to make him a party. Ramunm 
Pamikar v. Sankara Pamkar, (Second Appeal No. 1476 of 1889 (un- 
reported)), and Vedapwatti v. Govinda Menon, (Second Appeal No. 61 of 
1892 unreported), followed. Whether improvements made by sub-tenante 
| of a kanomdar are liable for rent due by the kanomdar to the jenmi,— 
b^ Quare. Achuta v. Kal, (LL.R., 7 Mad., 545) and Eressa Menon v. Shamu 
^ Patter, (LL.R., 21 Mad, 138), referred to. 


Vedapuratti v. Avera... u 
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» 88. 85, 98, 97 — Morigagee holding 
two mortgages over same properly—Swit jor sale based on earher mortgage 
alone— Maintamability : 


ES 

In 1880, B executed a simple mortgage over certain lands in favour of 

A. In 1888,B mortgaged the same landsto A with possession, A now 

brought a. suit on the earlier mortgage for saie of the n ortgaged property 

subject to the later mortgage:— Held, that the suit could wot be 
maintained. Sundar Singh v. Bolu, (I.L.R., 20 Al., 822), refened to, 


Dorasami v. Venkataseshayyar — . 


a 1 €B. 88, 80—— Application for order 
for decree absolute—Aypeal-—Civil Procedure Code—Act XIV of 1889, as. 244, 
810-4, 311, 540— Sale of mortgaged property m execution of mortgage-decree— 
Procoedeng in executron + 
Sections 310-A and 311 of the Code of Civil Procedure apply to sales of 
mortgaged property in execution of mortgage decrees. kedar Nath Raut 
v. Kal Churn Ram, (1.L.R., 25 Calc., 703), commented on. Tirumal Rao 
Y. Syed Dastaghwi Miah, (LLB. 22 Mad, 286), Raja Ram Sirghys 
V. Chumi Lal, (LLR. 19 All, 205), and Krishnajs v. Mahader Vinayak, 
(LL. 25 Bom. 104), approved. An appeal lies from an order passed 
"pon an application made under section &9 of the Transfer of Piopaty 
Act. Per Sir Arxotp Wan, C. and Moorr, J.--Such an order is 
noi an order made in a proceeding m execution snd is not appealable as 
such. 1t, however, has the effect of a final decree, and an appeal lies 
thenfrom under section 540 of tho Code of Civ! Pioredure. Per Davies, 
Benson and Buasuryay AYYANGAR, JJ.—An appheation made under section 
89 of the Transfer of Property Act is, in effect, an application for execu- 
tion of tre deoree passed under section 88, and an order made thei eon is 
appealable under section 244 of the Code of Civil Proordure Andina 
Feishad v. Baldeo Singh, (ILR, 21 Cale, 818) and Tara Prosad Roy 
v. Biobodeb Roy, (LL.R., 22 Calc., 931), discussed. 


Mullikerjunadu Setti v.Lingamurh Pantulu e n aa 


— s 8 89—-Ordew absolute for sale— 
Notice to defendant of application—Vractice . 


Notice need not be given to a defendant before an order absolute for 
sale is made under section £9 of the Transfer of Property Act. 


Krishna Ayyor v. Muthusami Ayyar 


y Se 89ain? Procedure Code— 
Act XIV of 1882, s. 244— Ezecution of decree passed on usujructuary mortgage— 
Continuation of possession by mortgagees subsequently to decres— Claw to set off 
profite thus accrued jrom decree amount—Application for order absolute + 


By a decree passed on a compromise in a suit for the amount due under a 
mortgage, defendants were ordered to pay Es. 770 to pluintiffs within a 
year, and in default of payment the amount was to be recovered by sale 
of the mortgaged and other property. By the terms of the moitgege, 
possession was given in heu oi interest, but the decree was silent as to 
possession and interest. Upon an application being made for execution of 
the decree by sale of the property referred tom it, the District Judge 
held thet if the petitioners had continued in possession of the mortgaged 
property ever since the date of the decree, it would be necessary to take 
an acconnt to ascertain whether the decree had been satisfied, and dismissed 
the petition :—Held, that such an order was wrong, inasmuch as it went 
behind the decree instead of executing it, Held also, that the application, 
in which the decrea-holder stated that there had been default in payment 
of the decree amount and applied for sale, was an appheation for an 
order absolate for sale. 


Appa Bao v. Krishne Ayyangar wx 
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7. y 8 98e Decreo for redemption— 
y n Omission to executo—Maihtainability of subsequent suit on same mortnage 


‘Res judicata--Civil Procedure Code—Act XIV of 1882, sa. 18, 244 : 


Where s suit for redemption has been instituted and a decree for 
Tedemption has been passed therein, but riot executed, a subsequent suit 
is not maintainable for the redemption of the same mortgage. 


Vedapuratti v. Vallabha Valiya Raja iis ARS 


USURY LAWS REPEAL ACT—ACT XXVIII OF 1855, s. 2—Contract Aci--Act IX 

(5. of 1872, ¥.'74—Contract Act Amendment Aét—Act VI of 1899, a 4 ~Penalty-— 
Principal sum bearing no interest repayable by instalment. 
‘interest im case of default : 


Defendant was indebted to plaintiff, as the stake- holder of a “ohi 
and undertook to pay the amount of the principal by half-yearly instal- 
ments, He further undertook that, in caso of default in the payment of 
such instalments, he would pay interest at the rate of one pie per rupe 
per diem from the date of default. No interest was payable on the 
Principal sum unless default should bo mado, the instalments being in 
repayment of the principal sum alone without interest. Default having 
been made, plaintiff sued on the bond, whereupon defendant pleadod that 
the rate of interest was penal and not recoverable;—Held, that plaintiff 
was entitled to recover, Thè contract was apt one; shi, vided for the 
payment of a given rate of interest in any eyent : spate in oase 
-of default. Under the agreement the debtor ineurred. b 
pay interest at all on the money which he owed. His lia 
interest only arose in the event of default. The « 
therefore, by the Contract Aot of 1872, or the Contra 
Aot of 1899. Per Sir Agnoup Warre, C.J. — 
5 stipulation that an enhanced rate of int 
the date of default is not a stipulation by 
tion to section 4 of the Contract Act of 1899; whiohprovides that a Court 
may treat such a stipulation as a penalty, is permissive and does not 
preclade it from holding otherwise, Semble, that the words “whioh js 
pat in issue” in section 4 of the Contract Act of 1899, mean “ whioh is in 
issue” and that where there is an appeal from a decree in a suit instituted 
in respect of a cputract the contract is “in issue” in the appeal. Also, 


that the Contract Act of 1899 only applies to suits instituted alter the 
commencement: of that Act. 


— Provision. for 


fund,” 


was not go iái 
ot Act Amenciment " 
Under the Contract Act of 1872, 
erest should be payable as front 


way of penali. The exptuna- 


‘Sankaranorayana Vadhyar v. Sankaranarayana Ayyar ... 
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